This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


at|http  :  //books  .  google  .  com/ 


HARVARD  LAW  LIBHARY 


3  2044  078  690  476 


HARVARD  LAW  LIBRARY 


Received  JAN    1  3    1923 


r 


Digitized  by  VjOOQ IC 


Digitized  by  VjOOQ IC 


Digitized  by  VjOOQ IC 


REPORTS  OF  CASES   ' 


OKTEBMINKD  m  THl 


APPELLATE    COUETS 

OF  ILLINOIS 


WITH   A   DIRECTORY   OF   THE   JUDICIARY    OP   THE    STATE 

CORRECTED   TO    OCTOBER    1,    1921,   AND    ABSTRACTS    OP 

CASES    DESIGNATED    BY    THE    COURTS    AS    NOT    TO 

BE   REPORTED    IN    FULU 


VOLCCXXIV 

A.  D.  1922. 

LiLST  FILIITO  DATE  OF  BEPOBTED  CASES: 

FIRST  DISTRICT,  APRIL  12,  1922. 

SECOND  DISTRICT,  FEBRUARY  23,   1922. 

FOURTH  DISTRICT,  APRIL  6,  1922. 


BEPOBTED  BY 

JAMES  C.  CAHILL 


CHICAGO 

CALLAGHAN  &  COMPANY 

1922 


Digitized  by  VjOOQ IC 


Copyright,  1922 
By  Callaquan  &  Company 


Jan  1 3  1923 


Digitized  by  VjOOQ IC 


DIRECTORY  OF  THE  JUDICIARY  DEPARTMENT 
OF  THE  STATE  OF  ILLINOIS. 

OOBBEOTSD  TO  OOTOBEB  1,  1921. 


The  jndlcIaiT  department  of  the  State  of  nilnols  Is  composed  of 
(1)  the  Supreme  Court;  (2)  Appellate  Courts;  (3)  Circuit  Courts- 
(4)  Courts  of  Cook  County;  (5)  City  Courts;  (6)  Municipal  Court 
of  Chicago;  (7)  County  and  Probate  Courts. 

(1)  THE  SUPREME  COURT. 


The  Supreme  Court  consists  of  seven  Justices,  elected  for  a  term 
of  nine  years,  one  from  each  of  the  seven  districts  into  which  tho 
State  is  divided.  '^"^ 

Formerly  the  State  was  divided  into  three  grand  divisions,  South- 
em,  Central  and  Northern,  in  which  the  terms  were  held,  with  one 
clerk  for  each  of  the  three  grand  divisions  elected  for  a  term  of  six 
years,  the  court  sitting  at  Mount  Vernon,  Springfield  and  Ottawa 

In  1897  these  divisions  were  consolidated  into  one,  comprising  the 
entire  State,  and  provision  made  that  all  terms  of  the  court  be  held 
in  the  city  of  Springfield,  on  the  first  Tuesday  in  October  Decem- 
ber, February,  April  and  June  of  each  year.  ' 

BEPOBTKB 

Samuel  P.  Ibwiw Bloomington. 

JUSTICES. 

First  District— Waureiv  W.  Duncan Marion. 

Becond  District — William  M.  Farmeb Vandalia. 

Third  District— FnAjfK  K.  Dunn Charleston 

Fourth  District — Floyd  E.  Thompson Rock  Island 

Fifth  District — Clyde  E.  Stone Peoria. 

Bixth  District — James  H.  Cartwbiqht Oregon. 

Seventh  District — Obbin  N.  Carter Chicago 

The  Chief  Justice  is  chosen  by  the  court,  annually^  at  the  June 
term.  The  rule  of  the  court  is  to  select  as  successor  to  the  presid- 
ing justice  the  Justice  next  in  order  of  seniority  who  has  not  served 
as  Chief  Justice  within  six  years  last  past  Mr.  Justice  Thompson 
U  the  present  Chief  Justice. 

CLERK, 

Charles  W.  Vail»  Springfield. 

LIBRARIAN, 

Ralph  H,  Wilkin,  Springfield. 
(lU) 
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iv  Appellate  Coubts  of  Illikois, 

(2)  APPELLATE  COURTS. 

These  courts  are  held  by  the  Judges  of  the  Circuit  Courts  as- 
signed by  the  Supreme  Court  for  a  term  of  three  years.  One  clerk 
Is  elected  in  each  district. 

BEPOBTEB. 

Reported  by  James  C.  CahlU. 

FIRST  DISTRICT. 
Composed  of  the  county  of  Cook. 

Court  sits  at  Chicago  on  the  first  Tuesdays  of  March  and  October. 
Clebk— Francis  P.  Brady,  30  N.  Michigan  Ave.,  Chicago. 
William  H.  McSubely,  Presiding  Justice,  30  N.  Michigan  Ave., 

Chicago. 
David  F.  Matchbtt,  Justice,  30  N.  Michigan  Ave.,  Chicago. 
William  B.  Dever,  Justice,  30  N.  Michigan  Ave.,  Chicago. 

FIRST  BRANCH* 
Albert  C.  Barnes,  Presiding  Justice,  30  N.  Miqhlgan  Ave.,  Chi- 
cago. 
Donald  L.  Morrill,  Justice,  30  N.  Michigan  Ave.,  Chicago. 
Martin  M.  Gridlet,  Justice,  30  N.  Michigan  Ave.,  Chicago. 

SECOND  BRANCH** 
Charles  M.  Thomson,  Presiding  Justice,  30  N.  Michigan  Ave., 

Chicago. 
Thomas  Taylor,  Jr.,  Justice,  30  N.  Michigan  Ave.,  Chicago. 
John  M.  O'Connor,  Justice,  30  N.  Michigan  Ave.,  Chicago. 

SECOND  DISTRICT. 
Composed  of  the  counties  of  Boone,  Bureau,  Carroll,  DeKalb,  Du- 
Page  Grundy,  Henderson,  Henry,  Iroquois,  .To  Daviess,  Kane, 
Kankakee,  Kendall,  Knox,  Lake,  La  Salle,  Lee,  Livingston, 
McHenry,  Marshall,  Mercer,  Ogle,  Peoria,  Putnam,  Rock  Island, 
Stark,  Stephenson,  Warren,  Whiteside,  Will.  Wfinnebago  and 
Woodford. 
Court  sits  at  Ottawa,  La  Salle  county,  on  the  first  Tuesdays  in 

April  and  October. 
Clerk— Justus  L.  Johnson,  Ottawa. 

Norman  L.  Jones,  Presiding  Justice,  Carrollton. 
Augustus  A.  Pahtlow,  Justice,  Danville. 
Thomas  M.  Jett,  Justice.  Hillsboro. 

THIRD  DISTRICT. 
Comnosed  of  the  counties  of  Adams,  Brown,  Calhoun,  Cass,  Cham- 
nalgn  Christian,  Clark,  Coles,  Cumberland,  DeWltt,  Douglas, 
Edgar,  Ford,  Fulton,  Greene,  Hancock.  Jersey,  Logan,  Macon. 
Macoupin  Mason.  McDonough,  McLean,  Menard,  Montgomery, 
Morgan.  Moultrie,  Piatt,  Pike,  Sangamon,  Schuyler,  Scott, 
Shelby,  Tazewell  and  Vermilion. 
Court  sits  at  Springfield,  Sangamon  county,  on  the  first  Tuesdays 

in  April  and  October.      ^     ,   _^  ,^ 
Clerk— George  L.  Tipton,  Springfield. 

Oscar  E.  Heard,  Justice,  Freeport 
John  M.  Niehaus,  Justice,  Peoria. 
Edward  D.  Shurtleff,  Justice,  Marengo. 

•This  court  la  a  branch  of  the  Appellate  Court  of  the  tint  district,  and  la 
K»M  hY  three  judges  of  the  Circuit  Court,  designated  and  assigned  by  the  Su- 
!!5i!»,«   rniirt    under   the   provisions   of   the    act   of   the    General    Assembly,    ap- 
SroUld  June  2    1897.     Laws  of  1897.  p.  185.  Cahill's  111.  St.  ch.  87.    J   53. 
^r.^Bst^bUshed  under  act  of  June  6.  1»11.  Cahill's  111.  St,  ch.  87.   I  61. 


Digitized  by  VjOOQ IC 


ClBCUIT   COUBTB. 


FOURTH  DISTRICT. 
Composed  of  the  counties  of  Alexander,  Bond,  Clay.  Clinton,  Craw- 
ford, Edwards,  Effingham,  Fayette,  Franklin,  Gallatin,  Hamil 
ton,    Hardin,    Jackson,    Jasper,    Jefferson,    Johnson,    Lawrence, 
Madison,  Marion,   Massac,  Monroe,  Perry,  Pope,  Pulaski,  Ran- 
dolph, Richland,  St  Clair,  Saline,  Union.  Wabash,  Washington, 
Wayne,  White  and  Williamson. 
Court  sits  at  Mount  Vernon,  Jefferson  county,  on  the  fourth  Tues- 
days In  March  and  October. 
Ci£KK — Robert  B.  Roe,  Mount  Vernon. 

Harby  Higbee,  Presiding  Justice,  Pittsfleld. 
Franklin  H.  Bocgs,  Justice,  Urbana. 
Edward  Barry,  Justice,  Bloomington. 


(3)  CIRCUIT  COURTS. 

Exclusive  of  Cook  county,  the  State  of  Illinois  is  divided  into 
seventeen  judicial  circuits,  as  follows:* 

first  circuit. 
The  counties  of  Alexander,  Jackson,  Johnson,  Massac,  Pope,  Pu- 
laski, Saline,  Union  and  Williamson. 
Judges:     William   N.   Butler,    Cairo. 

DeWitt  T.  Hartwell,   Marlon. 
Albert  E.  Somers,  Harrisburg. 

second   circuit. 
The  counties  of  Crawford,  Edwards,  Franklin,  Gallatin.  Hamilton, 
Hardin,  Jefferson,  Lawrence.  Richland,  Wabash,  Wayne  and  White. 
Judges:     John  C.  EAOLFrroN.  Robinson. 
Juuus  C.  Kern,  Carmi. 
Charles  H.  Miller,  Benton. 

THIRD   CIRCUIT. 

The  counties  of  Bond,  Madison,  Monroe,  Perry,  Randolph,  St.  Clair 
and  Washington. 
Judges:     Louis  Bernreitfer,  Nashville. 

George  A.  Crow,  East  St.  Louis. 
J.  F.  GiLLHAM,  Edwardsville. 

FOURTH    CIRCUIT.  ^ 

The   counties   of   Christian,   Clay.   Clinton,   Effingham,    Fayette, 
Jasper,  Marion,  Montgomery  and  Shelby. 
Judges:     F.  R.  Dove,  Shelby ville. 

Thomas  M.  Jett,  HiUsboro. 
William  B.  Wright,  Effingham. 

fifth  circuit. 

The  counties  of  Clark,  Coles,  Cumberland,  Edgar  and  Vermilion. 
Judges:     Walter  Brewer,  Paris. 

John  H.  Marshall,  Charleston. 

Augustus  A   Partlow,  Danville. 

•LAW!  of  1897.  p.  188.   Cahin'B  111.   St.  ch.   87,   J  168. 
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Vi  ClBOUIT   COUBTS. 


SIXTH  ciBcxjrr. 
The  counties  of  Champaign,  DeWitt,   Douglas,  Macon,  Moultrie 
and  Piatt. 
Judges:     James  S.  Baldwin,  Decatur. 
Fbanklin  H.  Boggs,  Urbana. 
Gbobge  a.  Sentel,  Sullivan. 

SEVENTH  ciEcurr. 
The  counties  of  Greene,  Jersey,  Macoupin,  Morgan,  Sangamon  and 
Scott. 
Judges:     Frank  W.  Bubton,  Carlinville. 
NoBMAN  L*.  Jones,  Carrollton. 
Elb£3bt  S.  Smith,  Springfield. 

EIGHTH   CIRCUIT.    • 

The  counties  of  Adams,  Brown,  Calhoun,  Cass,  Mason,  Menard, 
Pike  and  Schuyler. 
Judges:     Harry  Hiqbee,  Pittsfleld. 

Guy  R.  Williams,  Havana. 

B^D  G.  Wolfe,  Quincy. 

NINTH   CIRCUIT. 

The  counties  of  Pulton,  Hancock,  Henderson,  Knox,  McDonough 
and  Warren. 
Judges:     W.  C.  Frank,  Galesburg. 

W.  F.  Graham,  Monmouth. 

G.  C.  HiLLYEB,  Bushnell. 

TENTH    CIRCUIT. 

The  counties  of  Marshall,  Peoria,  Putnam,  Stark  and  Tazewell. 
Judges:     Theodore  N.  Green,  Pekin. 

Charles  V.  Miles,  Peoria. 

John  M.  Niehaus,  Peoria. 

ELEVENTH    CIRCUIT. 

The  counties  of  Ford,  Livingston,  Logan,  McLean  and  Woodford. 
Judges:     Stevens  R.  Baker,  Pontiac. 

Edward  Barry,  Bloomington. 

Frank  Lindley,  Paxton. 

TWELFTH    CIRCUIT. 

The  counties  of  Iroquois,  Kankakee  and  Will. 
Judges:     Frank  L.  Hooper,  Watseka. 

Arthur  W.  De  Selm,  Kankakee. 

THIRTEENTH    CIRCUIT. 

The  counties  of  Bureau,  Grundy  and  La  Salle. 
Judges:     Joe  A.  Davis,  Princeton. 

Edgar  Eldredge,  Ottawa. 

gAMUEL  C.  Stough,  Morr(^ 
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CouBTs  OP  Cook  County.  vii 


rOUBTKENTH    CIBCUIT. 

The  counties  of  Henry*  Mercer,  Rock  Island  and  Whlteslda 
Judges:     William  T.  Chubch,  Aledo. 
N.  A.  Labbon,  Moline. 

FIFTEENTH   CIBCUIT. 

The  counties  of  Carroll,  Jo  Daviess,  Lee,  Ogle  and  Stephenson. 
Judges:     Habrt  Edwards,  Dixon. 

Obcab  E.  Heard,  Freeport 

Franklin  J.  Straksky,  Savanna. 

SIXTEENTH   dBCUTT. 

The  counties  of  De  Kalb.  Du  Page,  Kane  and  KendalL 
Judges:     Adam  C.  Cufve,  Sycamore. 

Clinton  F.  Irwin,  Elgin. 

Mazzini  Slusser,  Wheaton. 

SEVENTEENTH    CTRCUIT. 

The  counties  of  Boone,  Lake,  McHenry  and  Winnebaga 
Judges:     Claire  C.  Edwards,  Waukegan. 

Edward  D.  Siiurtleff,  Marengo. 

RoBEBT  K.  Welsh,  Rockford. 


(4)  COURTS  OF  COOK  COUNTY. 

The  State  Constitution  recognizes  Cook  county  as  one  Judicial 
circuit  and  establishes  the  Circuit,  Criminal  and  Superior  Courts 
of  said  county.  The  Criminal  Court  has  the  Jurisdiction  of  a  Cir- 
cuit Court  in  criminal  and  quasi-criminal  cases  only,  and  the  Judges 
of  the  Circuit  and  Superior  Courts  are  Judges,  ex  officio,  of  the 
Criminal  Court 

CRIMINAL  COURT. 
Clerk — ^William  R.  Parker,  Criminal  Court  Building,  Chicago. 

CIRCUIT  COURT. 
Clibk — ^August  W.  MUler,  County  Building,  Chicago. 

JUDGES. 

Victor  P.  Arnold*  George  Fred  Rush, 

David  M.  Brothers,  Ira  Ryner, 

John  R.  Caverlt,  Kickham  Scanlan, 

Harbt  M.  Fisheb,  Philip  L.  Sullivan, 

Hugo  M.  Friend,  John  A.  Swanson, 

Frank  Johnston,  Jb.,  Thomas  Taylor,  Jr., 

George  Kersten,  Charles  M.  Thomson, 

Thomas  J.  Lynch,  Oscar  M.  Tobrison, 

David  F.  Matchett,  Francis  S.  Wilson, 

Donald  L.  Mobbill,  Thomas  G.  Windes. 
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viii  City  Coubts. 


SUPERIOR  COURT. 
Clkbk— Samuel  B.  Emckson,  County  Building,  Chicago. 

JtlDCiES. 

Albert  C.  Babnes,  Mabcus  A.  Kavanaqh. 

Theodobe   Bbentano.  Harry  A.  Lewis, 

William  Fenimore  Coopeb,  Charles  A.  McDonald, 

Joseph  B.  David,  Michael  L    McKinley, 

William  E.  Deveb,  William  H    McSukely, 

Joseph  H.  Fitch,  John   M.   O'Connor, 

Charles  M.  Foell,  Hugo  Pam, 

Martin  M.  Gridley,  Joseph  Sabath, 

Obcab  Hebel,  Denis  E.  Sullivan, 

Jacob  H.  Hopkins,  John  J.  Suluvan. 


(5)  CITY  COUETS. 


City  Courts  existing  prior  to  the  Constitution  of  1870  were  con- 
tinued until  abolished  by  the  qualified  voters  of  the  city.  These 
courts  may  now  be  established  under  sec.  21,  ch.  37,  Rev.  St  Cahill  s 
111  St  ch  37  H  385,  and  when  so  established  have  jurisdiction  as 
defined  by  sec.  1  of  an  act  entitled  "An  Act  in  relation  to  courts  of 
rlcord  m  cities,"  approved  May  la,  1901,  Cahiirs  111.  St  ch.  37, 
^  365. 

THE  CITY  COURT  OF  ALTON. 
L  D.  Yager,  Judge.  James  T.  Callahan,  Clerk. 

THE  CITY  COURT   OF  AURORA. 
Edward  M.  Mangan,  Judge.  J.  W.  Greexaway,  Clerk. 

THE  CITY  COURT  OF  BEARDSTOWN. 
W    Lb  Roy  Hedgecock,  Judge.       Clifeord  Norman,  Clerk. 

THE  CITY   COURT  OF  BENTON. 
O   C.  Smith.  Judge.  Singleton  Rushing,  Clerk. 

THE  CITY  COURT  OF  CANTON. 
O  Rat  SENirr,  Judge.  A.  C.  Skepley,  Clerk. 

THE  CITY  COURT  OF  CARBONDALE. 
Loyd  M.  Bradley,  Judge.  William  J.  Brown,  Clerk. 

THE  CITY  COURT  OF  CHARLESTON. 
John  T.  Kincaid,  Judge.  Cora  Daniels,  Clerk. 

THE  CITY  COURT  OP  CHICAGO  HEIGHTS. 
Leb  W.  Carrier,  Judge.  Edward  H.  Kirgis,  Clerk. 

THE  CITY  COURT  OF  DE  KALB. 
Harry  W.  McEwen,  Judge.  John  C.  Killian,  Clerk. 

THE   CITY   COURT   OF   DU  QUOIN. 
Benjamin  W.  Pope,  Judge.  Harry  Barrett,  Clerk. 

THE  CITY  COURT  OF  EAST  ST.  LOUIS. 
Silas  Cook,  John  T.  Desmond,  Clerk. 

Mortimer  Millard,  Judges. 

THE  CITY  COURT  OF  ELGIN. 
Frank  E.  Shopen,  Judge.  Charles  S.  Mote,  Clerk. 

THE  CITY  COURT  OF  GRANITE  CITY. 
.   M.  R.  Suluvan.  Judge.  A.  N.  Homan,  Clerk. 
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Municipal  Coukt  of  Chicago.  ix 

THE   city   court    OF    HARRISBURG. 
C.  D.  Stilwell,  Judge.  Homer  Wade,  Clerk. 

THE  CITY  COURT  OF  HERRIN. 
A.  D.  MOBGAN,  Judge.  Orville  Wollard,  Clerk. 

THE  CITY  COURT  OF  JOHNSTON  CITY. 
J.  H.  Clayton,  Judge.  F^ed  Cooper,  Clerk. 

THE  CITY  COURT   OF  KEWANEE. 
H.   Sterling  Pomeroy,  Judge.        Charles  L.  Rowley,  Clerk. 

THE  CITY  COURT  OF  LITCHFIELD. 
Harry  C.  STrrrLE,  Judge.  Mrs.  I-^iretta  Salzmann,  Clerk. 

THE  CITY  COURT  OF  MACOMB. 
Albert  B.  Fuhr,  Judge.  Henry  L.  Miller,  Clerk. 

THE  CITY  COURT  OF  MARION. 
W.  0.  Potter,  Judge.  Ray  Miller,  Clerk. 

THE  CITY  COURT  OF  MATTOON. 
John  McNutt,  Judge.  Thomas  M.  Lytle,  Clerk. 

THE  CITY   COURT  OF   MOLINE. 
G.  O.  Dietz,  Judge.  Georce  A.  Schrader,  Clerk. 

THE   CITY  COURT  OF  CITY   OF  PANA. 
J.  H.  FoBNOFF,  Judge.  T.  D.  Kelligar,  Clerk. 

THE  CITY  COURT  OF  SPRING  VALLEY. 
C.  N.  Hollerich,  Judge.  P.  M.  Mahoney,  Clerk. 

THE  CITY  COURT  OF  STERLING. 
Cabl  E.  Sheldon,  Judge.  Roy  R.  Baer,  Clerk. 

THE  CITY  COURT  OF  WEST  FRANKFORT. 
William  G.  Mitchell,  Judge.         Joe  Hill,  Cierk. 

THE   CITY  COURT   OF  ZION  CITY. 
V.  V.  Babnes,  Judge.  O.  L.  Sprecheb,  Clerk. 


(6)  MUNICIPAL  COURT  OF  CHICAGO. 

Established  by  Act  of  May  18,  1905  (Laws  1905,  p.  158),  Cahill's 
IIL  St  ch.  37,  %  389  et  seq, 

JykMEs  A.  Kearns,  Clerk. 

chief  .turtice, 
Harry   Olson. 

associate   judges. 
Asa  G.  Adams,  Howard  Hayes,  John  Richardson, 

Bernard  P.  Babasa,     Abnold  Heap.  John  J.  Rooney, 

John  A.  BroEE.  Geohhe  B.  Holmes.        Joseph  W.  Schulman, 

Wells  M.  Cook.  Laurence  B.  Jacobs,     Daniel  P.   Trude, 

Theodore  F.  Ehlfr,      Joseph  S.  LaBiy,  Samuel   H.    Trude, 

William   R.   Fetzer,     Charles  F.   McKinley.Henry  M.  Walker, 
WiLUAM  N.  Gemmill,  William  L.  Morgan,     Hosea  W.  Wells, 
Robert  E.  Gentzel,     John  R.  Newcomer,       Charles  A.  Wujjams. 
John  F.  Haas,  John  K.  Pbindiville, 
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County  and  Probate  Couets. 


(7)  COUNTY  AND  PROBATE  COURTS. 

In  the  counties  of  Cook,  Kane,  LaSalle,  Madison,  Peoria,  Rock 
Island,  Sangamon,  St.  Clair,  Vermilion  and  Will,  each  having  a 
population  of  over  70,000,  prohate  courts  are  established,  distinct 
from  the  county  courts.  In  the  other  counties  the  county  courts 
have  Jurisdiction  in  all  matters  of  probate.  (Laws  1881,  p.  72), 
Cahiirs  111.  St.  ch.  37,  1[  331. 

JUDGES  COUNTIES  CX)UNTY    SEATS 

•Adams Quincy. 

Habbt  Hood    Alexander Cairo. 

WnjJAM  H.   HuBDABD   Bond Greenville. 

WiixiAM  C.  De  Wolp Boone Belvidere. 

WnxABD  Y.  Bakeb   Brown Mt.  Sterling. 

James  R.  Pbitchabd Bureau Princeton. 

John  Day,  Jb Calhoun Hamburg. 

John  L.  Breabton  Carroll Mt.  Carroll. 

Charles  M.  Martin  Cass Virginia. 

Roy  C.  Freeman   Champaign Urbana. 

Logan  G.  Gbiffitii  Christian .Taylorville. 

Edward  Peabcb    Clark Marshall. 

Ben  Haoub Clay Louisville. 

♦Clinton .Carlyle. 

John  P.  Harbah   Coles Charleston. 

Prank  S.  Righeimer Cook Chicago. 

Henry  Horner,  Pro.  J Cook Chicago. 

J.  C.  Maxwell   Crawford Robinson. 

A.  F.  Bussard Cumberland Toledo. 

William  L.  Pond DeKalb Sycamore. 

John  Bedinqer  DeWitt Clinton. 

D.  H.  Wamsley  Douglas Tuscola. 

S.  L.  RATH.1E DuPage Wheaton. 

Danhcl  V.  Dayton Edgar Paris. 

Joel  C.  Fitch  Edwards Albion. 

Barney  Overbeck    EflSngham Effingham. 

C.  R.  Torbence Fayette Vandalla. 

Samuel   Ludlow    ,.Ford Paxton. 

Thomas  J.  Myers   Franklin Benton. 

Hobart  S.  Boyd  Fulton Lewiston. 

W.  S.  Sandebs  Gallatin Shawneetown. 

Thomas  Hensiiaw    Greene CarroUton. 

George  Bedford    Grundy Morris. 

James  M.  Lee Hamilton JlIcLeansboro. 

Warren  H.  Orr  Hancock Carthage. 

Arthur  A.  Miles Hardin Rosiclare. 

James  W.  Gordon   Henderson Oquawka. 

Leonard  E.  Telleen   Henry Cambridge. 

John  H.  Giixan  Iroquois .Watseka. 

A  L.  Spiller   Jackson Murphysboro. 

Milo  D.  Yelvinoton Jasper Newton. 

Eugene  M.  Peavler Jefferson Mt.  Vernon. 

Will  T.  Sumner   Jersey Jerseyville. 

F.  J.  Campbell Jo  Daviess Galena. 

John  O.  Cowan  Johnson Vienna. 

S.  N.  Hoover  Kane Aurora. 

John  H.  Williams,  Pro.  J Kane Geneva. 

James  T.  Burns Kankakee Kankakee. 

Clarence   S.   Williams Kendall Yorkville. 

♦Knox Galesburg. 

Perry  L.  Persons  Lake .Waukegan. 

•Vacant. 
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County  and  Peobatb  Coubts. 


JUDGES.  COUNTIES  COUNTY   BEATS 

Habrt  Reck , La  Salle Ottawa, 

Richard  D.  Mills,  Pro.  J La  Salle Ottawa. 

Lester  B.  Fish    Lawrence LawrenoevUle. 

John  B.  Crabtreb  Lee Dixon. 

Ray  Sesler   Livingston Pontiac. 

Lawrence  B.  Stringer Logan Xincoln. 

Charles  I.  Imes  McDonough Macomb. 

Charles  P.  Barnes    McHenry Woodstock. 

James  C.  Riley McLean Bloomington. 

John  H.  McCoy Macon X)ecatur, 

Andrew  J.  Duggan Macoupin .CarlinviUe. 

J.  E.  HiLLSKOTTER Madlson Edwardsvllle. 

George  W.  Crossman,  Pro.  J.. Madison EdwardsviUe. 

William  G.  Wilson , Marion Salem. 

Andrew  E.  Tracey Marshall Lacon. 

John   Greenway    , . . .  .Mason Havana. 

L.  P.  Oakes  Massac Metropolis. 

Jesse  M.  Ott Menard Petersburg. 

Friend  L.   Church Mercer Aledo. 

Henry  Schneider   Monroe Waterloo. 

J.   H.  Raqsdalb   Montgomery Hillsboro. 

Paul  Samuell   Morgan Jacksonville. 

Oscar  F.  Cochran Moultrie Sullivan, 

Frank  E.   Reed.  . .' ^S^® Oregon. 

Robert  H.  Lovett  S^^^* S^^''!** 

Glen  J.  Cameron,  Pro.  J ^^^^^^ ^f ^^^-       », 

Louis  R.  Kelly Pf^J ^^°^*^''^r*^^^ 

Whxiam  a.  Doss   ^  t" ^m^fl''?^''- 

Burr  Swan   l^^^ PIttsfleld. 

B.  F.  Anderson ^Tv; £   ''''5'^n,* 

Fred  Hood  Pulaski Mound  City. 

HiiNRY  J.  GijyN::;;:::;:::::^^^/?^- McNabb. 

J.  Fred  Gilster 5?°.^''^^? Chester. 

Robert  B.  Witcher S^'^^^^''?- '^ S^^I^'t  ,'    ^ 

Nels  a.  Larson goc^  Js  and Rock  Is  and. 

Frank  J.  Landee,  Pro.  J Rock  Island. ....  ..Rock  island. 

Joseph  B.  Messick St  C  air g^"®^    «• 

Frank  Perrin,  Pro.  J ^^P^^"" Belleville. 

W.  W.  Damron Saline JIarrisburg. 

John  B.  Weaves Sangamon Springfield. 

Roger  E.  Chapin,  Pro.  J Sangamon Springfield. 

Isaac  Lewis    Schuyler Rushville. 

John   A,    McKeene Scott Winchester. 

A.  J.  Steidley Shelby Shelbyville. 

Frank  Thomas    Stark Toulon. 

OecAR  R.  ZiPF Stephenson Freeport 

Charles  Schaefer Tazewell Pekin. 

David    W.    Karraker Union Jonesboro. 

Thomas   A.   Graham    Vermilion Danville. 

W.  J.  Book  WALTER,  Pro.  J Vermilion Danville. 

W.  8.  WiLLHiTB  Wabash Mt.  Carmel. 

Clinton  M.   Huey Warren Monmouth. 

W.  P.  Green Washington Nashville. 

J.  V.  Heidinoer Wayne Fairfield. 

Ulys    Pylb    White Carmi. 

WnxjAM  A.  Blodgett Whiteside Morrison. 

George  J.  Cowing Will Joliet 

Samuel  J.  Drew,  Pro.  J Will Joliet 

W.  F.   Slater Williamson Marlon. 

Fred    E.    Carpenter Winnebago Rockford. 

Arthur  C.  Fort Woodford Eureka. 
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CASES  IN  THIS  VOLUME  IN  WHICH  CERTIO- 
RARI HAS  BEEN  DENIED. 

The  following  table  shows  the  Appellate  Court  cases  reported  In 
this  volume  in  which  certiorari  has  been  applied  for  and  denied, 
thus  making  the  opinion  of  the  Appellate  Court  final.  (See  Practice 
Act,  sec.  121,  Cahill's  111.  St.  ch.  110,  t  120.) 

Aetna  Life  Ins.  Co.  ads.  Barbour 312 

Atwood  ads.  Brown 77 

Barbour  v.  Aetna  Life  Ins.  Co 312 

Beatty  y.  Monahan  (Abst.) , 626 

Beres  ads.  Zikes  (Abst.) 629 

Beyer  v.  Kempe   (Abst.) 652 

Blackfield    ads.    Calumet    Coal    &    Teaming    Co. 

(Abst.) 650 

Board  of  Education  of  City  of  Chicago  v.  Fanvell 

(Abst.)    631 

Brown  v.  Atwood 77 

Calumet  Coal  &  Teaming  Co.  v.  Blackfield  (Abst.)  650 

Case  &  Martin  Co.  ads.  Gray  ( Ahst.) 645 

Chicago,  Burlington  &  Quincy  R.  Co.  v.  Malmgren    93 

Chicago  Rys.  Co.  ads.  Craigie  (Abst.) 650 

Chicago,  Rock  Island  &  Pacific  R.  Co.  ads.  Short 

(Abst.)    621 

Chicago  Title  &  Trust  Co.  v.  Foley  (Abst.) 630 

City  of  Chicago  v.  Daniseh 454 

Craigie  v.  Chicago  Rys.  Co.  (Abst.) 650 

Dailey  v.  Dailey 17 

Daniseh  ads.  City  of  Chicago 454 

Denzer  v.  McAvoy ■ 359 

E.  Godel  &  Sons  v.  Payne  (Abst.) , 621 

E.  McNeal  &  Co.  ads.  Mercer  (Abst.) 661 

Fanvell  ads.  Board  of  Education  of  City  of  Chi- 
cago (Abst.)   631 

(xii) 
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Table  of  Cases  Reviewed.  xiii 

Filicetti  V.  Schmidt  (Abst.) 633 

Flood  &  Co.,  T.  H.  ads.  Pierce  (Abst.) 664 

Foley  ads.  Chicago  Title  &  Trust  Co.  (Abst.) ....  630 

Freeburg  v.  Ross   (Abst.) 667 

Godel  &  Sons,  E.  v.  Payne  (Abst.) 621 

Gray  v.  Case  &  Martin  Co.  (Abst.) 645 

Griffin  v.  Whiting  (Abst.) 654 

Hahn  ads.  Jones  (Abst.) 647 

Hosfeldt  V.  Schmidt  (Abst.) 621 

Illinois  Cent.  R.  Co.  ads.  Stevens  (Abst.) 666 

Illinois  Cent.  R.  Co.  ads.  WiUiams  (Abst.) 670 

Johnson  ads.  Schmidt 291 

Jones  V.  Hahn  (Abst.) 647 

Kempe  ads.  Beyer  (Abst.) 652 

LeBas  v.  Sandoval  Zinc  Co.  (Abst.) 643 

Levy  ads.  Ogren  (Abst.) 665 

McAvoy  ads.  Denzer 359 

McNeal  &  Co.,  E.  ads.  Mercer  (Abst.) 661 

Mahngren  ads.  Chicago,  Burlington  &  Quincy  R. 

Co 93 

Mercer  v.  E.  McNeal  &  Co.  (Abst.) 661 

Monahan  ads.  Beatty  (Abst.) 626 

Newman  Co.,  W.  J.  axis.  Sinclair  Refining  Co 401 

Noble  v.  O'Brien  (Abst.) 652 

O'Brien  ads.  Noble  (Abst.) 652 

Ogren  v.  Levy  (Abst.) 665 

Payne  ads.  E.  Godel  &  Sons 621 

Phelps,  Appeal  of  v.  Riverview  Park  Co 291 

Pierce  v.  T.  H.  Flood  &  Co.  (Abst.) 664 

Riverview  Park  Co.  ads.  Phelps,  Appeal  of 291 

Ross  ads.  Freeburg  (Abst.) 667 

Sandoval  Zinc  Co.  ads.  LeBas  (Abst.) 643 

Schmidt  ads.  FiUcetti  (Abst.) 633 

Schmidt  ads.  Hosfeldt  (Abst.) 621 

Schmidt  v.  Johnson 291 

Security   Trust   &   Deposit   Co.    ads.    Seelentag 

(Abst.)   663 

Seelentag  V.  Security  Trust  &  Deposit  Co.  (Abst.)  663 
Short  V.  Chicago,  Rock  Island  &  Pacific  Ry.  Co. 

(Abst.)   621 


Digitized  by  CjOOQ IC 


xiv  Appellate  Courts  op  Illinois.' 

Sinclair  Refining  Co.  v.  W.  J.  Newman  Co 401 

Social  Service  Staff  ads.  GrriiBBn  ( Abst.) 654 

Stevens  v.  Illinois  Cent.  R.  Co.  (Abst.) 666 

Sweeney  v.  Trombley 562 

T.  H.  Flood  &  Co.  ads.  Pierce  (Abst.) 664 

Trombley  ads.  Sweeney   562 

W.  J.  Newman  Co.  ads.  Sinclair  Refining  Co 401 

Whiting  ads.  Griffin  (Abst.) 654 

Williams  v.  Illinois  Cent.  H.  Co.  (Abst.) 670 

Zikes  V.  Benes  (Abst.) 629 
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TABLE  OF  CASES  REPOETED. 


A. 

A.  Daigger  ft  Co.  ads.  Imex  Corporation    ( Abst.) 664 

Ackerlund   ads.   Meyers 417 

Adams   ads.    Brownlee    (Abst.) 639 

Adapt  MacbineiT  Co.  ads.  Foundation  Co.   (Abst.) 632 

Adler  ads.  Carstens  Packing  Co.   (Abst.) 648 

Aetna  Ins.  Co.  v.  Maurice  Woolman  &  Co.   (Abst.) 646 

Aetna  Lite  Ins.  Co.  ads.  Barbour 312 

Ainslie    Garage   ads.   Weinberger 217 

Albrecht    v.    Dillon 421 

Alexander  County  Sav.  Bank  v.  Murray 559 

Allen  V.  Home  Ins.  Co.  of  New  York    (Abst.) 657 

Allen    V.    Zechlin    (Abst.) 623 

Althausen  v.  Kohn    (Abst.) 630 

Aluminum  Ore  Co.  ads.  CConnor 613 

American  Bag  Supply  Co.  ads.  Lewison  <Abst.) 637 

American  Paper  Products  Co.  v.  Marti n-Porsburg  Teaming  Co. 

(Abst.)     660 

Ajnerican  Ry.  Exp.  Co.  ads.  Sachs   (Abst.) 667 

Anderson  ads.  Commercial  Car  Line 187 

Anderson   ads.   Givens    (Abst.) 635 

Anderson's  Estate,   In   re    (Abst.) 635 

Anguish  ads.  Welter   (Abst.) 651 

Appeal   of   Blum 351 

Appeal  of  Lake  State  Bank   (Abst.) 659 

Appeal   of  Rubloff    (Abst.) 644 

Appeal   of   Vellenga 505 

Appeal  of  Walden  W.  Shaw  Livery  Co.  (Abst.) 628 

Appeal  of  Washington   Coffee  Shop  Co.    (Abst.) 660 

Applequist  v.  Knight    (Abst.) 621 

Armour  ads.   People    (Abst.) 655 

Armstrong    ads.   Walker    (Abst.) 666 

Asker  v.   Gordon    (Abst.) 637 

Associated  Fruit  Co.  v.  Furry  Fruit  Co.   (Abst.) 649 

Associated   BHirniture   Manufacturers   v.   Leader   House   Furni- 
ture Co 597 


(XV) 
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xvi  Appellate  Coubts  of  Illinois. 

Atwood   ads.    Brown 77 

Augustus  V.  Lewin 376 

B. 

B.  A.  Withey  Co.  ads.  Heldler  Hardwood  Lumber  Co.  (Abst.) . .  .638 

Bain  v.  Chicago,  Milwaukee  &  St.  Paul  Ry.  Co.   (Abst.) 636 

Baker  v.  Du   Page  County 167 

Bankers'  Auto  Ins.  Ass'n  ads.  Scott 606 

Barbour  v.  Aetna  Life  Ins.  Co 312 

Barclay  v.  Illinois  Brick  Teaming  Co.   (Abst.) 634 

Barnes  v.  New  York  Life  Ins.  Co.   (Abst.) 669 

Bauman    ads.    McDonnell     (Abst.) 648 

Beatty  v.  Monahan    (Abst.) 626 

Bell   V.   Groom 58 

Benes  ads.  Zikes    (Abst.) 629 

Benner   ads.   People 515 

Bennett  ads.   Penniman 53 

Benson    ads.    Brown 283 

Benson   ads.    Brown    (Abst. ) 637 

Benson  v.  Hub  Electric  Co.   (Abst.) 637 

Benson  v.  J.  H.  Clark  Hardware  Co.    (Abst.) 637 

Benson  ads.  Leaf    (Abst.) , 647 

Benson  v.  Murphy  Door  Bed  Co.   (Abst.) 637 

Benson    ads.    Teller 283 

Berry    ads.    Gaskin    (Abst.) 648 

Bertelli   ads.   Wanner    (Abst.) : 643 

Betz  ads.   McMillen    117 

Beyer    v.    Kempe    (Abst.) 652 

Birk    ads.    Worthy 574 

Blackfield  ads.  Calumet  Coal  &  Teaming  Co.   (Abst.) 650 

Blankenshlp   ads.    Sonzinsky    (Abst.) 667 

Blase   ads.   McKeown   Bros.    (Abst.) 627 

Blazier    v.    Streeper    (Abst. ) 667 

Bloomer   v.   Hinkley    (Abst.) 633 

Blum,    Appeal    of 351 

Blum   V.    Henderson    (Abst.) 654 

Board  of  Education  of  City  of  Chicago  v.  Farwell   (Abst.) 631 

Bole    ads.    Hathaway 39 

Boston  Store  of  Chicago  ads.  Goldenberg  (Abst.) 658 

Boyer   v.    Shank    (Abst.) 665 

Bradley  v.  Hines    (Abst.) 665 

Brennan   ads.    McCormick 251 

Brewer   v.   Halvorsen    (Abst.) 644 

Brink's  Chicago  City   Exp.   Co.  ads.   Karpel    (Abst.) 635 

Brockman  v.  Gerrick    (Abst. ) 630 

Broderick  ads.   Pazman    (Abst.) 649 

Brook  ads.   Smith    (Abst.) : 623 
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Table  of  Cases  Reported.  xvii 

Brown  v.  At  wood 77 

Brown  v.   Benson 283 

Brown  v.  Benson    (Abst.) 637 

Brown  ads.  Fay  Lewis  &  Bros.  Co.    (Abst.) 62G 

Brownlee   v.   Adams    (Abst.) 639 

Bruce  v.  Diamond  Cab  Co.    (Abst.) 631 

Brunswick-Balke-Collender  Co.  v.  Fischheimer   (Abst.) 660 

Buck   V.  Felter 50 

Burgess  v.  Pirola  (Abst.) 655 

Burmeister  v.   Scbwarz    (Abst.) 653 

Bums   V.   Jackson 519 

Burr  ads.  Klrschbaum    (Abst. ) 640 

Burrows  ads.  De  Zee    (Abst.) *. . .  643 

Bush  V.  Hausman    (Abst.) 627 

c. 

C.  H.  Morgan  Grocery  Co.  ads.  Polachek  (Abst.) 629 

Callaghan  &  Co.  v.  Payson    (Abst.) 624 

Calumet  Coal  &  Teaming  Co.  v.  Blackfield  (Abst.) 650 

Calverley  v.  Hein   (Abst.) 670 

Campbell  v.  (^entralia  Gas  &  Electric  Co 589 

Campbell    v.    Morris 569 

Candor  v.  Community  Consol.  School  Dist.  No.  115  (Abst.) 624 

Canrlght  v.   Knapp    (Abst.) 629 

Carlson  v.  Carpenter  Contractors'   Ass'n 430 

Carlson  v.  Carpenter  Contractors'  Ass'n   (Abst.) 663 

Carlson  v.  Edward  Hines  Lumber  Co 430 

Carpenter  Contractors'  Ass'n  ads.  Carlson 430 

Carpenter  Contractors*  Ass'n  ads.  Carlson   (Abst.) 663 

C5arr  v.  Conrad    (Abst.) 668 

Carstens  Packing  Co.  v.  Adler   (Abst.) 648 

Case  &  Martin  Co.  ads.  Gray   (Abst.) 645 

Central  Trust  Co.  of  Illinois  ads.  Chicago  Title  &  Trust  Co 474 

Centralia  Gas  &  Electric  Co.  ads.  Campbell 589 

Cermak   v.    Schaaf 351 

Chamberlin  ads.  Hesser  (Abst.) 659 

Charles  Friend  &  Co.  v.  Goldsmith  &  Seidel  Co :  336 

Chester  N.  Marthens  Marble  Co.  ads.  Tegtmeyer  (Abst.) 658 

Chicago  Bag  Co.  v.  Johnson    (Abst.) 658 

Chicago,  Burlington  &  Quincy  R.  Co.  v.  Malmgren 93 

Chicago,  Burlington  &  Quincy  R.  Co.  ads.  Mason   (Abst.) 654 

Chicago,  Burlington  &  Quincy  R.  Co.  ads.  Van  Velson  (Abst.). .  668 

Chicago  City  Ry.   Co.   ads.   O'Brien    (Abst.) 642 

Chicago  City  Ry.  Co.  ads.  Pittsburg,  Cincinnati,  Chicago  &  St. 
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Chicago  City  Ry.  Co.  ads.  Rosenblum  (Abst.) 648 

(^icago  Jobbing  House  ads.  Standard  Bargain  House  (Abst.).  630 
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xviii  Appellate  Courts  of  Illinois. 

Chicago   Mercantile   Co.    ads.    Lowenthal    (Abst.) 661 

Chicago,  Milwaukee  ft  St.  Paul  R7.  Co.  ads.  Bain  (Abst)....  636 

Chicago  Mut.  Casualty  Co.  v.  Morrison   (Abst.) 643 

Chicago  Rys.  Co.  ads.  Cfalgie  (Abst.) 650 
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Chicago  Title  &  Trust  Co.  v.  Perlman  (Abst.) 656 
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Cunningham  ads.  Pennsylvania  R.  Co 584 
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D.  C.  James  Mfg.  Co.  ads.  O'Kelly   (Abst.) 632 

Daigger  ft  Co.,  A.  ads.  Imex  Corporation    (Abst.) 654 
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CASES 

DWFtWUaWMDtK  THE 

SECOND  DISTRICT 

ov  Tn 

APPELLATE  COURTS  OF  ILLINOIS 

DURING  THE  YEAR  1922. 


Walter  George,  Defendant  in  Error,  t.  Thurston  E. 
Walters,  Plaintiff  in  Error. 

Gen.  No.  6,841. 

1.  Appeal  axd  ebbob — waiver  of  questions  not  raised  on  first 
appeal.  A  case  cannot  be  taken  to  a  court  of  review  by  piecemeal 
but  all  questions  presented  by  the  record  must  be  raised  upon  the 
first  appeal  by  a  proper  assignment  of  error  or  such  questions  will 
be  deemed  to  have  been  waived  and  cannot  be  raised  upon  a  sub- 
sequent appeaL 

2.  Evidence — fadidal  notice  hy  Appellate  Court  of  own  records. 
In  determining  what  was  before  it  upon  a  former  review,  the  Ap- 
pellate Court  will  take  notice  of  its  own  records. 

3.  Appeal  and  erbob — necessity  of  formal  plea  to  present  question 
of  adjudication  on  former  review.  No  formal  plea  of  res  judicata  is 
required  to  present  to  the  Appellate  Court  the  question  of  adjudica- 
tion on  a  former  review. 

4.  Appeal  and  ebbob— ri^Tif  to  te  heard  on  writ  of  error  subse- 
quent to  appeal.  Where  a  defendant  in  a  foreclosure  proceeding 
appealed  from  a  final  deficiency  decree  against  him,  which  decree 
was  affirmed,  and  he  could,  at  the  time  of  such  appeal,  have  sued 
out  a  writ  of  error  which  would  have  searched  the  whole  record 
and  have  brought  before  the  court  for  review  alleged  errors  in  a 
prior  interlocutory  decree,  he  ought  not  to  be  heard  upon  a  writ 
of  error  as  to  such  decree. 

(1) 
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5.  Appeal  and  ebbob — when  appeal  bars  subsequent  review. 
Where  on  a  former  appeal  In  a  foreclosure  suit  from  a  final  decree 
finding  appellant  liable  for  a  deficiency  the  evidence  heard  at  a 
prior  term,  upon  which  an  interlocutory  decree  was  rendered,  was 
a  matter  of  record  and  was  treated  as  heard  at  the  later  term,  at 
least  so  far  as  either  party  desired  to  have  it  considered,  and  was 
revie'wed,  such  fact  will  bar  another  review  of  the  proceedings  at 
such  prior  term. 

6.  Appeal  and  ebbob — question  not  before  court  on  lorit  of  error 
subsequent  to  appeal.  The  defense  that  a  deed  in  which  appellant 
assumed  the  payment  of  mortgages  was  executed  to  correct  the 
description  in  a  former  deed  and  was  made  and  recorded  without 
appellant's  knowledge  and  was  without  consideration,  held  avail- 
able in  a  suit  from  which  a  former  appeal  was  taken  and  therefore 
not  before  the  court  upon  writ  of  error  from  a  prior  interlocutory 
decree. 

Error  to  the  Circuit  Court  of  Kankakee  county;  the  Hon.  Abtiiub 
W.  DeSelm,  Judge,  presiding.  Heard  in  this  court  at  the  April 
term,  1921.    Affirmed.    Opinion  filed  February  23,  1922. 

Chables  H.  Dabung  and  John  A,  Mayhew,  for 
plaintiflf  in  error. 

Henby  F.  Euel  and  John  H.  Beckebs,  for  defend- 
ant in  error. 

Mb.  Pbesiding  Justice  Dibell  delivered  the  opinion 
of  the  court. 

John  L.  Foran  filed  a  bill  in  equity  in  the  circuit 
court  of  Kankakee  county  against  Henry  K.  Shank 
and  others  to  foreclose  a  mortgage  upon  certain  real 
estate  in  Kankakee  county.  Walter  George,  a  de- 
fendant therein,  answered  and  filed  a  cross-bill  to 
foreclose  a  second  mortgage  which  he  held  against 
the  same  premises.  He  made  Thurston  E.  Walters  a 
defendant  thereto  and  alleged  that  the  latter  was  per- 
sonally liable  to  pay  his  mortgage  indebtedness,  and 
stated  the  grounds  of  that  liability.  Walters  an- 
swered, denying  liability.  The  cause  was  heard  in 
March,  1919,  at  the  January  term,  and  there  was  a 
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decree  for  foreclosnre  of  both  mortgages  and  which 
found  that  if  the  proceeds  of  the  sale  of  the  prem- 
ises should  be  insufficient  to  pay  the  second  mortgage 
debt,  Walters  was  personally  liable  for  any  deficiency. 
A  certificate  of  the  evidence  at  that  hearing  was  filed 
in  that  cause  on  April  19,  1919.    At  the  May  term, 

1919,  of  said  court,  the  master  reported  a  sale  of  the 
premises  and  that  there  was  a  deficiency  to  pay  the 
second  mortgage  and  the  amount  of  the  deficiency. 
Thereafter,  on  July  3,  1919,  at  said  May  terpi,  George 
made  application  for  a  deficiency  decree  against 
Walters  and  that  application  was  heard  and  there 
was  a  decree  that  Walters  pay  George  $636.96  and 
that  George  have  execution  therefor.  Walters  prayed 
and  perfected  an  appeal  from  that  final  decree  to  this 
court,  and  on  July  12,  1919,  filed  in  said  cause  a  cer- 
tificate of  evidence.  This  court  on  said  appeal  af- 
firmed said  deficiency  decree  against  said  Walters 
on  March  9,  1920,  and  denied  Walters  a  rehearing  on 
April  7,  1920,  and  said  cause  is  reported  as  Foran  v. 
SJicmk,  217  111.  App.  203.       Thereafter,  on  June  18, 

1920,  said  Walters  prosecuted  this  writ  of  error  from 
this  court  in  the  same  cause.  George  urges  that  our 
former  decision  is  a  bar  to  this  writ  of  error. 

A  case  cannot  be  taken  to  a  court  of  review  by  piece- 
meal. Ogden  v.  Larrdbee,  70  HI.  510;  Muren  Coal  & 
Ice  Co.  V.  Howell,  217  111.  190;  Jackson  v,  Glos,  249 
HI.  388;  Morgan  Creek  Drain.  Dist.  v.  Hawley,  255  HI. 
34;  Spitzer  v.  Schlatt,  249  111.  416.  In  Muren  Coal  <& 
Ice  Co.  V.  Howell,  sxipra,  the  court  said: 

**  Parties  cannot  bring  their  cases  to  this  court  in 
piecemeal,  but  must  raise  all  questions  presented  by 
the  record  upon  the  first  appeal  by  a  proper  assign- 
ment of  error,  which  they  desire  the  court  to  pass 
upon,  or  they  will  be  deemed  to  have  waived  such  ques- 
tions and  cannot  be  permitted  to  raise  them  upon  a 
subsequent  appeal.  {Ogden  v.  Larrabee,  70  111.  510; 
Lusk  V.  City  of  Chicago,  211  111.  183.)  In  the  Ogden 
Cfise  it  was  said  (p.  512) :    'It  is  insisted  the  alleged 
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error  may  be  considered,  for  the  reason  it  was  not 
assigned  for  error  on  the  former  hearing.  *  *  • 
If  the  doctrine  insisted  upon  should  be  adopted  and 
the  parties  permitted  to  assign  successive  errors  on 
the  same  record,  in  complicated  litigation  like  this 
no  conclusive  decision  could  be  rendered  in  the  life- 
time of  the  parties  interested.  *  *  *  The  error 
complained  of  existed  in  the  former  record.  The 
party  had  an  opportunity  then  to  assign  it  and  direct 
the  attention  of  the  court  to  it,  but  having  failed  to  do 
so  he  ought  to  be  estopped,  upon  every  principle  of 
justice,  from  alleging,  at  any  future  period,  error  in 
the  same  record.  Had  error  intervened  prior  to  the 
former  adjudication,  it  was  his  duty  to  assign  it,  other- 
wise he  will  be  deemed  to  have  waived  it  forever.  He 
will  not  be  permitted  to  have  his  cause  heard  partly  at 
one  time  and  the  residue  at  another.'  In  the  Lush 
case  it  was  said  (p.  188):  'It  is  a  well-settled  rule 
that  when  a  cause  is  litigated  and  that  litigation  prose- 
cuted to  a  court  of  appeals  and  passed  upon,  all  ques- 
tions that  were  open  to  consideration  and  could  have 
been  presented,  relating  to  the  same  subject-matter, 
are  res  judicata,  whether  they  were  presented  or 
not.''' 

Walters  claims  that  the  foregoing  rules  are  not 
applicable  here  because  his  appeal  was  only  from  the 
final  deficiency  decree,  and  that  the  decree  of  the 
previous  term  was  not  final,  and  no  appeal  would  lie 
from  it.  It  is  held  that  such  a  decree  is  not  final  in 
Eggleston  v.  Morrison,  185  HI.  577,  and  Hartman  v, 
Pistorius,  248  111.  568.  In  determining  what  was  be- 
fore this  court  on  a  former  review  it  is  held  in  Jack- 
son V.  Glos,  supra,  that  the  court  of  review  will  take 
notice  of  its  own  records.  The  same  is  held  in  New- 
berry  v.  Blatchford,  106  HI.  584,  and  it  is  also  there 
held  that  no  formal  plea  of  res  judicata  is  required  to 
present  the  question.  In  Jackson  v.  Glos,  supra,  it  is 
said:  '*A  second  appeal  brings  up  nothing  except 
proceedings  subsequent  to  the  remandment,  for  the 
reason  that  a  party  will  not  be  permitted  to  have  his 
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ease  heard  part  at  one  time  and  the  residue  at  an- 
other." In  Morgan  Creek  Drain,  Dist.  v.  Hawley, 
supra,  the  court  said:  "A  party  cannot  on  a  second 
writ  of  error  take  advantage  of  any  error  which  ex- 
isted and  might  have  been  assigned  on  the  former  rec- 
ord. (Dilworth  v.-Curts,  139  111.  508.)  No  alleged 
errors  will  be  considered  except  those  claimed  to  have 
arisen  since  the  judgment  was  reversed  and  the  cause 
remanded."  When  the  former  appeal  was  taken, 
Walters  knew  of  the  supposed  errors  in  the  decree  at 
the  January  term,  1919,  on  March  22,  1919.  At  the 
time  he  took  the  former  appeal  he  could  have  sued  out 
a  \vrit  of  error  which  would  have  searched  the  whole 
record  and  would  have  brought  before  us  for  review 
the  supposed  errors  now  alleged  to  have  been  com- 
mitted at  said  January  term.  He  chose  not  to  do 
that,  but  removed  only  the  final  judgment  against  him 
at  the  May  term,  1919,  and  if  be  is  right  in  his  con- 
tention that  he  may  now  by  this  writ  of  error  review 
the  decree  of  the  January  term,  1919,  then  when  he 
took  the  former  appeal  he  reserved  the  right  to  sue 
out  afterwards  a  writ  of  error  to  review  an  earlier 
part  of  the  record,  and  tlius  he  reserved  to  himself 
two  chances  to  win;  or  in  other  words,  he  took  a 
course,  after  the  litigation  was  ended  in  the  court  be- 
low, which  would  permit  him  to  have  the  case  reviewed 
by  piecemeal,  contrary  to  the  spirit  at  least  of  the 
foregoing  authorities.  What  beneficial  results  can  he 
now  obtain  if  he  now  reverses  the  interlocutory  decree 
of  the  January  term,  1919?  The  only  thing  in  the 
record  which  harms  him  is  the  final  judgment  at  the 
May  term,  1919.  That  has  been  affirmed  on  his  ap- 
peal, and  cannot  now  be  disturbed.  We  are  of  opinion 
that  he  ought  not  now  to  be  heard  upon  this  writ  of 
error. 

The  record  before  us  on  the  former  appeal  con- 
tains a  certificate  of  evidence  taken  at  the  May  teim, 
1919,  and  setting  out  the  proceedings  when  the  final 
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judgnnent  against  Walters  was  rendered.  Our  records 
in  that  case  show  that  George,  the  appellee  here,  filed 
an  additional  record  and  an  additional  abstract.  That 
additional  record  has  been  mislaid  in  the  files  of  this 
court,  and  cannot  be  found  at  the  writing  of  this  opin- 
ion. But  the  additional  abstract  is  on  file  and  is  not 
an  abstract  of  anything  contained  in  the  certificate  of 
evidence  taken  at  the  May  term,  1919,  but  is  an  ab- 
stract of  portions  of  the  certificate  of  evidence  taken 
at  the  January  term,  1919,  and  filed  in  April,  1919, 
before  the  hearing  at  the  May  term.  It  is  therefore 
evident  that  the  certificate  of  evidence  containing  the 
proceedings  of  the  January  term  at  which  the  inter- 
locutory decree  against  Walters  was  entered  was  be- 
fore the  court  in  the  hearing  at  the  May  term.  The 
former  certificate  is  frequently  referred  to  in  the  cer- 
tificate of  evidence  of  the  May  term,  1919.  That  ref- 
erence was  begun  by  the  solicitor  for  Walters.  In 
one  of  his  objections  to  the  entry  of  a  deficiency  decree 
he  called  attention  to  the  note  secured  by  the  second 
mortgage,  saying:  ''This  note  is  in  evidence.''  He 
stated  to  the  court  that  the  record  showed  this  on 
its  face.  Later  he  referred  to  ' '  the  record  of  the  deed 
offered  in  evidence.''  He  stated  that  the  record  of 
the  deed  and  the  evidence  that  goes  with  it  shows 
conclusively  certain  things.  The  solicitor  for  George 
stated  that  the  original  note  shows  the  indorsement 
and  then  supported  that  by  ''the  evidence  here  on 
pages  24  and  25."  He  proceeded  to  call  attention  to 
the  documentary  and  oral  evidence  and  especially  to 
the  evidence  of  N.  M.  Fidler  concerning  the  instrument 
which  contained  the  assumption  of  the  second  mort- 
gage debt.  The  certificate  of  evidence  taken  at  the 
January  term,  1919,  was  on  file  and  a  part  of  the  rec- 
ord when  this  hearing  was  had  at  the  May  term,  1919, 
and  it  is  obvious  from  the  certificate  of  evidence  taken 
at  the  May  term  that  that  certificate  of  evidence  was 
used  by  both  parties,  beginning  with  the  solicitor  for 
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Walters,  in  discussing  the  question  whether  Q^eorge 
was  entitled  to  a  decree  against  Walters  for  the  de- 
ficiency. That  former  certificate  of  evidence  was  a 
part  of  the  record,  and  no  reason  is  perceived  by  us 
why  it  could  not  be  used  at  the  May  term,  1919,  in 
determining  whether  Walters  was  liable  to  a  deficiency 
decree  for  the  amount  named,  and  it  evidently  was  so 
used  by  both  parties.  That  it  was  so  used  is  evident 
from  our  former  opinion,  above  referred  to,  for  there 
we  considered  the  evidence  and  held  that  the  proof 
was  practically  conclusive  against  Walters  upon  all 
the  issues  raised  by  his  answer,  and  we  held  that  all 
the  facts  necessary  to  demonstrate  his  personal  lia- 
bility were  established.  Therefore,  on  the  former  ap- 
peal the  evidence  heard  at  the  January  term,  1919, 
was  a  matter  of  record  and  was  treated  as  heard  at 
the  May  term,  at  least  so  far  as  either  party  desired 
to  have  it  considered,  and  it  was  reviewed  by  this 
court.  It  would  seem  that  this  ought  to  bar  another 
review  of  the  proceedings  at  the  January  term,  1919. 
We  will,  however,  consider  further  the  proceedings 
at  the  January  term.  Under  date  of  August  15,  1910, 
N.  M.  Fidler  and  wife  undertook  to  convey  these 
premises  to  Thurston  E.  Walters  by  warranty  deed 
which  was  duly  recorded,  but  because  of  errors  in  the 
deed  it  did  not  convey  these  premises,  \iut  conveyed 
lands  30  miles  west  which  Fidler  never  owned,  and 
also  placed  the  lands  in  the  wrong  quarter  section. 
Under  date  of  August  24,  1910,  Fidler  and  wife  exe- 
cuted another  warranty  deed  to  Walters,  correctly 
describing  the  premises,  and  in  said  last-mentioned 
deed  Walters  assumed  and  agreed  to  pay  each  of 
these  mortgages.  That  deed  was  recorded  and  it  was 
that  assumption  clause  of  which  George,  the  holder  of 
the  second  mortgage  debt,  availed  in  obtaining  this 
deficiency  decree.  In  his  cross-bill  George  set  up  the 
second  mortgage  and  his  acquirement  of  the  debt  evi- 
denced thereby  and  that  the  debt  was  not  paid  and 
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that  Fidler  acquired  the  title  to  the  property  \fy  a 
deed  in  which  he  assumed  and  agreed  to  pay  said  sec- 
ond mortgage  debt  and  set  tip  the  conveyance  from 
Fidler  to  Walters  by  the  deed  of  August  24,  1910,  and 
•  that  it  was  recorded  on  August  27,  1910,  in  a  certain 
book  and  pa^e  in  the  recorder's  office  of  Kankakee 
county,  and  that  Walters  thereby  assumed  and  agreed 
to  pay  the  indebtedness  secured  by  said  mortgage  and 
became  personally  liable  for  the  payment  thereof,  and 
the  cross-bill  sought  a  foreclosure  for  its  payment. 
Walters,  answering,  admitted  that  Fidler  and  wife 
made,  executed  and  acknowledged  the  deed  of  August 
24  and  alleged  that  its  only  object  was  to  correct  an 
error  in  the  description  of  the  real' estate  in  the  deed 
of  August  15,  1910.  He  elsewhere  in  the  answer  ad- 
mitted the  existence  of  said  deed  of  August  24,  but 
claimed  that  he  never  received  it  or  consented  to  its 
execution  or  authorized  any  one  else  to  do  so,  and 
that  it  was  without  consideration.  Under  the  various 
admissions  of  said  answer  concerning  said  deed  and 
its  contents,  it  was  not  necessary  that  George  should 
either  introduce  the  original  deed  or  account  for  it 
and  introduce  a  record.  Its  existence  and  execution 
and  terms  were  in  effect  admitted  in  the  answer. 
Hence,  if  th^  court  at  the  January  term,  after  the 
deed  had  been  demanded  by  cross  complainant  of  the 
cross  defendant  and  not  produced,  should  not  have 
admitted  the  record,  no  error  was  committed  against 
Walters.  The  defenses  interposed  by  the  answer  were 
that  the  deed  was  not  executed  at  his  request  or  with 
his  knowledge;  that  he  never  knew  of  it  until  after 
this  suit  was  begun;  and  that  there  was  no  consider- 
ation for  its  execution.  Fidler  was  a  witness  at  the 
trial  at  the  January  term,  1919.  He  testified  that 
he  gave  the  deed  of  August  15,  1910,  and  that  shortly 
afterwards  AValters  came  to  him  and  told  him  there 
was  something  wrong  with  the  description,  and  he 
gave  Walters  anothfer  deed,  and  that  Walters  brought 
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the  deed,  dated  August  24,  1910,  to  him ;  that  the  sec- 
ond deed  was  already  filled  out  when  it  was  presented 
to  him  for  his  signature ;  that  it  was  not  prepared  by 
his  attorney  or  at  his  suggestion,  but  they  had  it 
ready  for  him  and  Walters  asked  him  to  sign  it  and 
he  did  not  write  anything  in  the  deed  or  alter  it  in 
any  way  after  it  was  presented  to  him  for  signature 
and  that  after  executing  it  he  gave  it  to  Walters  or 
his  attorney.  As  to  the  consideration  for  the  secCnd 
deed,  it  was  proved  that  this  was  a  trade,  in  part  at 
least,  between  Fidler  and  Walters,  and  that  after  the 
execution  of  the  first  deed  of  August  15,  1910,  Walters 
conveyed  to  Fidler  in  payment  certain  real  estate  in 
Rochelle,  Illinois ;  and  Walters  now  contends  that  the 
entire  consideration  had  passed  before  the  second 
deed  was  made  and  therefore  the  second  deed  was  with- 
out consideration.  This  defense  was  available  at  the 
May  term,  1919,  and  is  disposed  of  by  our  former  de- 
cision. 

We  find  no  reversible  error  in  the  record.    The  de- 
cree is  therefore  affirmed. 

Affirmed. 


Anna    Hamalle    et    al.,    Appellants,    y.    Charles    H. 
Kimmel  et  al.,  Appellees. 

Gen.  No.  6,898. 

1.  Appeal  and  ebi^b — when  abstract  such  that  appellant  cannot 
question  findings  as  to  facts.  Under  Appellate  Court  rule  16,  137 
111.  App.  625,  requiring  the  abstract  to  be  sufficient  for  a  full  un- 
derstanding of  the  questions  presented  for  decision,  an  abstract, 
on  appeal  from  a  decree  dismissing  for  want  of  equity  a  bill  to  re- 
deem, which  sets  out  the  bill,  answer,  decree  and  assignment  of 
errors  but  omits  the  order  of  reference  to  the  master,  the  evidence 
taken  before  him,  the  report  made  by  him,  the  objections  made  by 
appellants  tp  ih^t  report,  the  ruling  of  the  master  thereon,  and  the 


Digitized  by  CjOOQ IC 


10  Appellate  Coubts  of  Illinois. 

— T 

Hamalle  v.  Klmmel,  224  111.  App.  9. 

exceptions  to  said  report  filed  in  the  circuit  court,  practically  with- 
draws from  the  decision  of  the  Appellate  Court  all  the  questions  of 
fact  and,  while  a  motion  to  strike  the  abstract  from  the  files  will 
be  denied,  appellant  will  be  deprived  of  any  question  upon  the 
findings  of  the  court  as  to  the  facts. 

2.  Mortgages — foreclosure  of  second  mortgage.  While  a  second 
mortgagee  who  is  not  made  a  party  to  the  foreclosure  of  the  first 
mortgage  could  not  be  cut  off  by  a  decree  in  a  proceeding  to  which 
he  was  not  a  party,  he  had  nothing  but  a  right  in  equity  to  redeem 
and  could  not  proceed  to  foreclose  as  if  no  foreclosure  theretofore 
had  been  had,  and,  upon  foreclosure  of  the  senior  mortgage  and  a 
sale  and  deed  pursuant  thereto,  the  equity  of  redemption  in  the 
mortgagor  was  extinguished  and  nothing  remained  that  could  be 
sold  on  foreclosure  of  the  Junior  security. 

Appeal  from  the  Circuit  Court  of  Peoria  county;  the  Hon.  John  M. 
NiEHAus,  Judge,  presiding.  Heard  in  this  court  at  the  April  term, 
1921.,    Affirmed.     Opinion  filed  February  23,  1922. 

Lbaton  McC.  Boggess,  for  appellants. 
Charles  A.  Kimmel,  for  appellees. 

Mr.  Presiding  Justice  Dibell  delivered  the  opin- 
ion of  the  court 

This  is  an  appeal  from  a  decree  of  the  circuit  court 
of  Peoria  county,  dismissing  for  want  of  equity  a  bill 
to  redeem,  filed  by  Anna  and  J.  Lee  Hamalle.  On 
April  4,  1921,  appellee,  Charles  H.  Kimmel,  entered 
his  motion  herein  to  strike  from  the  files  the  abstract 
of  the  record  and  the  assignment  of  errors,  in  which 
motion  said  appellee  set  out  numerous  reasons  why 
the  motion  should  be  granted.  The  solicitor  for  ap- 
pellants was  notified  of  said  motion,  but  did  not  cause 
any  more  perfect  abstract  to  be  filed.  We  took  the 
motion  with  the  case.  The  assignment  of  errors  ques- 
tions, among  other  things,  the  conclusion  of  the  court 
upon  the  facts.  Our  rule  16, 137  111.  App.  625,  requires 
the  abstract  to  be  sufficient  for  a  full  understanding 
of  the  questions  presented  for  decision.  This  abstract 
sets  out  the  bill,  the  answer  and  the  decree,  and  the 
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assignment  of  errors.  It  omits  entirely  the  order  of 
reference  to  the  master  in  chancery,  the  evidence  taken 
before  the  master,  the  elaborate  report  made  by  the 
master,  the  objections  by  appellants  to  that  repyort, 
the  ruling  of  the  master  thereon,  and  the  exceptions  to 
said  report  filed  in  the  circuit  court.  This  practically 
withdraws  from  our  consideration  all  the  questions 
of  fact.  We  conclude  that  the  motion  to  strike  the 
abstract  from  the  files  should  be  denied  but  that  ap- 
pellants should  be  deprived  of  any  question  upon  the 
findings  of  the  court  as  to  the  facts. 

It  remains  to  consider  the  questions  of  law  pre- 
sented by  the  bill,  answer  and  decree.  The  trustees 
of  the  Henebery  estate  owned  real  estate  in  Peoria 
and  conveyed  the  same  to  Eli  R.  Wagler,  and  Wagler 
and  wife  executed  and  delivered  to  said  trustees  a 
note  for  $5,000  on  December  16,  1913,  and  a  mort- 
gage upon  said  real  estate  securing  said  note,  and 
the  mortgage  was  recorded.  On  April  5,  1915,  the 
Waglers  conveyed  their  equity  in  said  property  to 
Blanche  I.  Laukhuf,  subject  to  said  mortgage,  which 
Mrs.  Laukhuf  assumed  and  agreed  to  pay.  Said  deed 
was  recorded.  Afterwards,  on  March  30,  1916,  Mrs. 
Laukhuf  and  her  husband  executed  a  note  for  $2,000 
due  one  year  after  date,  payable  to  the  order  of  them- 
selves, and  secured  it  by  a  trust  deed  upon  their 
equity  in  said  real  estate  to  John  Winsor,  trustee. 
Said  trust  deed  was  recorded,  and  said  note  was  sold 
and  delivered  to  Lillian  Ash.  Default  was  made  in 
the  payment  of  said  $5,000  note,  and  foreclosure  pro- 
ceedings were  begun  and  the  Waglers  and  the  Lauk- 
hufs  and  John  Winsor,  trustee,  were  made  parties 
defendant,  but  Lillian  Ash  was  not  made  a  defendant. 
There  was  a  foreclosure  decree  and  a  master's  sale, 
and  the  property  was  purchased  by  said  trustees  of 
the  Henebery  estate,  and  a  master's  certificate  of  sale 
was  issued  to  them,  and  the  trustees  assigned  said 
certificate  to  Charles  H.  Kimmel  on  or  about  October 
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1,  1919,  and  at  the  expiration  of  the  period  of  redemp- 
tion he  obtained  a  deed  of  said  premises  and  the 
same  was  filed  for  record.  That  foreclosure  suit  was 
begun  to  the  January  term,  1918,  of  the  circuit  court, 
and  the  master's  sale  was  June  27,  1918,  and  the  mas- 
ter's deed  was  about  October  1,  1919.  Meanwhile,  de- 
fault having  been  made  in  the  payment  of  the  $2,000 
note  owned  by  Lillian  Ash,  she  brought  a  suit  to  fore- 
close the  Winsor  trust  deed  securing  said  note,  and 
that  suit  was  brought  to  the  September  term,  1918, 
and  neither  the  Henebery  trustees  nor  the  Waglers 
were  made  parties  to  that  foreclosure  suit.  In  that 
suit  a  foreclosure  decree  was  rendered  December  15, 
1918,  and  the  premises  were  sold  by  the  master  on 
January  13,  1919,  to  Lillian  Ash,  and  on  April  5, 
1920,  a  master's  deed  was  made  to  Anna  Hamalle  and 
J.  Lee  Hamalle,  who  hacj  acquired  the  master's  cer- 
tificate from  Lillian  Ash.  Thereafter,  on  May  11, 
1920,  the  Hamalles  brought  this  bill  to  redeem  against 
Charles  H.  Kimmel  and  Charles  A.  Kimmel. 

The  main  question  of  law  presented  is  the  eflFect 
upon  the  first  foreclosure  proceedings  of  the  fact  that 
the  holder  of  the  note  secured  by  the  second  incunj- 
brance  was  not  made  a  party  defendant.  It  is  con- 
ceded by  appellants  that  Rose  v.  Walk,  149  HI.  60, 
is  against  their  position.  That  case  is  similar  to  this 
in  the  fact  that  the  holder  of  a  note  secured  by  the 
second  incumbrance  was  not  a  party  defendant  in 
the  first  foreclosure  suit.  It  was  there  held  that  as  the 
junior  mortgagee  had  a  right  of  redemption  prior  to 
the  foreclosure  of  the  senior  mortgage,  he  could  not 
be  cut  off  by  a  decree  in  a  proceeding  in  which  he  was 
not  a  party.  But  it  was  also  held  that  the  junior 
mortgagees  had  nothing  but  a  right  in  equity  to  re- 
deem and  that  the  claim  made  for  the  second  incum- 
brancers tliat  they  could  proceed  to  foreclose  their 
second  mortgage  as  if  no  foreclosure  theretofore  had 
beeu  had  was  incorrect,  and  that,  upon  foreclosure  of 
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the  senior  mortgage  and  a  sale  and  deed  pursuant 
thereto,  the  equity  of  redemption  in  the  mortgage  was 
extinguished  and  nothing  remained  that  could  be  sold 
on  foreclosure  of  the  junior  security.  To  the  like 
effect  is  Walker  v.  Warner,  179  HI.  16.  There  was  a 
dissent  in  each  of  said  cases  and  this  only  made  it  the 
more  certain  that  the  question  had  been  determined 
after  full  deliberation.  Those  decisions  have  never 
been  reversed.  The  decree  is  therefore  affirmed,  and 
the  motion  to  strike  the  abstracts  from  the  files  is 
denied. 

Decree  affirmed. 


The  Sunkle  Company,  Appellant,  t.  The  Twin  City 
Produce  Company,  Appellee. 

Gen.  No.  6,914. 

1.  Sales — construction  of  agreement  as  to  time  of  delivery.  An 
agreement  by  a  salesman  in  taking  an  order  that  the  goods  would 
be  shipped  immediately,  while  not  meaning  that  they  would  be 
shipped  on  that  day,  did  mean  that  the  shipment  would  be  made 
promptly. 

2.  Sales — construction  of  order  as  to  mode  of  delivery.  An  order 
for  goods  stating  that  "terms  are  F.  O.  B.  Kenton"  means  that  the 
shipper  is  to  deliver  the  goods  on  board  cars  at  Kenton,  duly  ad- 
dressed to  the  consignee. 

3.  Sales — vesting  of  title  in  purchaser  on  delivery  of  property 
to  carrier.  The  general  rule  in  this  State  is  that  delivery  of  per- 
sonal property  by  the  seller  to  a  common  carrier  for  delivery  to  the 
purchaser  is  delivery  to  the  purchaser  so  that  title  vests  in  him 
immediately,  and  the  risk  of  subsequent  loss  falls  upon  him. 

4.  Sales — when  right  to  rescind  for  delay  in  delivery  is  waived. 
If  delivery  of  goods  to  a  carrier  on  a  certain  date  was  a  failure  of 
the  seller  to  comply  with  an  agreement  to  ship  them  immediately 
and  authorized  the  purchaser  to  rescind  the  contract,  the  purchaser 
was  required,  upon  receipt  of  notice  of  delivery  to  the  carrier  on 
that  date,  to  rescind  immediately,  if  at  aU,  and  when  the  contract 
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was  not  so  rescinded,  the  right  to  rescind  was  waived  and  the  pur- 
chaser must  look  to  the  carrier  for  redress  if  the  delay  in  transmit- 
ting the  goods  was  unreasonable. 

5.  Appeal  and  ebbob — when  judgment  entered  in  Appellate  Court 
upon  reversal.  Where  a  case  was  tried  below  without  a  jury  and 
it  was  proven  that  defendant  owes  plaintiff  a  certain  amount,  which 
is  undisputed  if  defendant  is  liable  at  all,  and  apparently  all  evi- 
dence was  produced  which  could  be  produced,  it  is  proper  upon 
reversal  of  a  judgment  for  defendant  that  judgment  be  entered  in 
the  Appellate  Court. 

Appeal  from  the  City  Court  of  Sterling;  the  Hon.  Cabl  E.  Shel- 
don, Judge,  presiding.  Heard  in  this  court  at  the  April  term,  1921. 
Reversed  and  judgment  here  with  finding  of  fact.  Opinion  filed 
February  23,  1922. 

J.  J.  LuDENS,  for  appellant. 
WoLFERSPEEGEB  &  Stageb,  foF  appellee. 

Mr.  Presiding  Justice  Dibell  delivered  the  opinion 
of  the  court. 

The  Runkle  Company  is  a  manufacturer  of  candy 
in  Kenton,  Ohio.  The  Twin  City  Produce  Company 
does  business  in  and  from  Sterling,  Illinois,  through 
salesmen,  whom  it  sends  out  to  travel  certain  terri- 
tory with  samples  and  take  orders  for  goods  to  be  after- 
wards delivered.  On  January  23,  1920,  a  salesman  of 
the  Runkle  Company  called  on  the  Twin  City  Produce 
Company  in  Sterling  and  got  a  written  order  for  five 
items  of  candy  and  samples  for  four  salesmen.  The 
samples  and  the  last  four  items  of  the  order  were  de- 
livered and  paid  for.  When  the  first  item  of  the  order 
reached  Sterling,  the  Produce  Company  refused  to  re- 
ceive it.  This  is  a  suit  by  the  Runkle  Company  against 
the  Twin  City  Produce  Company  to  recover  pay  for 
said  shipment  of  candy.  The  declaration  contained  the 
common  counts.  The  plea  by  defendant  was  the  gen- 
eral issue.  A  jury  was  waived.  The  cause  was  tried 
and  there  was  a  finding  for  defendant  and  a  final  judg- 
ment against  the  plaintiff.    It  is  not  argued  that  the 
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court  erred  in  any  rulings  upon  evidence.  No  propo- 
sitions of  law  were  presented.  The  sole  question  pre- 
sented to  us  is  whether  under  the  law  as  applied  to 
the  facts  proven,  plaintiff  was  entitled  to  recover. 

The  officer  of  defendant  who  gave  the  order  testified 
that  the  salesman  of  plaintiff  promised  that  the  order 
should  be  filled  immediately.  This  is  denied  by  the 
salesman,  but  the  bookkeeper  of  defendant  testified 
that  she  heard  the  conversation,  and  she  testified  that 
the  salesman  stated  that  the  goods  should  be  shipped 
at  once.  The  manager  of  plaintiff,  writing  from 
Kenton,  Ohio,  on  January  27,  and  acknowledging  the 
receipt  of  this  order,  said:  '* Shipment  will  follow 
without  delay. '*  The  court  therefore  was  warranted 
in  finding  that  the  salesman  verbally  agreed  that  the 
shipment  should  be  made  immediately.  That  did  not 
mean  that  the  shipment  should  be  made  that  day,  be- 
cause the  order  had  to  be  transmitted  by  mail  to  Ohio, 
but  it  did  mean  that  the  shipment  should  be  made 
promptly.  The  goods  were  designed  for  use  in  the 
Easter  season  and  the  proof  Is  that  they  could  not  be 
sold  after  that  season  was  over. 

The  order  said:  ''terms  are  F.  0.  B.  Kenton.''  The 
well-established  meaning  of  these  words  as  applied 
to  Kenton,  which  had  one  or  more  railroads,  is  that 
the  shipper  was  to  deliver  the  merchandise  on  board 
cars  at  Kenton,  Ohio,  duly  addressed  to  the  consignee. 
The  general  role  in  this  State  is  that  **the  delivery  of 
personal  property  by  the  seller  to  a  common  carrier 
to  be  delivered  to  the  purchaser  is  a  delivery  to  the 
purchaser,  and  the  title  to  the  property  vests  in  the 
purchaser  immediately  upon  its  delivery  to  the  car- 
rier.'' City  of  Carthage  v.  Duvdll,  202  HI.  234;  Majfei 
V.  Ginocchio,  299  HI.  254;  Olson  v.  Wabash  Coal  Co., 
126  111.  App.  253;  36  Cyc.  193  and  316.  Maffei  v.  Gin- 
occhio,  supra,  also  holds  substantialy  that  in  such  case, 
after  delivery  of  the  merchandise  at  the  point  of  de- 
livery, the  risk  of  subsequent  loss  falls  upon  the  con- 
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signee.  The  railroad  at  Kenton  gave  plaintiff  a  re- 
ceipt for  tliese  goods,  properly  consigned  to  defendant, 
dated  February  10,  1920.  The  railroad  books  show 
the  goods  received  by  them  on  February  11.  The 
railroad  company  actually  billed  them  out  on  Febru- 
ary 16.  They  did  not  reach  Sterling  until  March  4 
and  defendant  then  refused  to  receive  them.  Plaintiff 
made  out  a  bill  against  defendant  for  the  goods  dated 
February  10.  When  that  bill  was  received  by  defend- 
ant is  not  shown,  but  under  date  of  February  23 
defendant  acknowledged  the  receipt  of  that  bill  and 
told  plaintiff  that  it  would  like  to  know  where  the 
goods  were  and  that  if  it  had  to  wait  much  longer  it 
would  not  receive  them.  If  delivery  to  the  carrier  on 
February  10  was  a  failure  to  comply  with  the  agree- 
ment to  ship  them  immediately,  and  if  that  author- 
ized defendant  to  rescind  the  contract  (which  we  do 
not  decide),  still  such  rescission  should  have  been 
made  known  at  once,  and  rescission  was  not  declared 
until  later.  We  are  of  opinion  that  the  consignee, 
upon  receiving  notice  that  the  goods  reached  the  rail- 
road company  on  February  10,  was  required  immedi- 
ately to  rescind  on  that  account,  if  it  did  do  so  at  all. 
The  real  complaint  of  defendant  is  not  that  the  goods 
were  not  placed  in  the  hands  of  the  carrier  in  ample 
time,  but  that  the  carrier  was  guilty  of  improper 
delay  in  failing  to  get  the  goods  to  Sterling.  But  that 
delay,  after  February  10,  ca^nnot  be  charged  to  plain- 
tiff under  the  terms  of  the  order.  When  the  goods 
were  delivered  to  the  carrier  at  Kenton,  properly  ad- 
dressed to  defendant,  the  title  in  the  goods  passed  to 
defendant,  and  if  there  was  subsequent  injury  or  delay 
on  the  part  of  the  carrier,  the  responsibility  therefor 
to  the  defendant  does  not  rest  upon  the  plaintiff,  but 
upon  the  carrier.  We  are  of  opinion  that  when  de- 
fendant learned  the  date  when  the  goods  were  de- 
livered to  the  carrier,  if  it  had  a  right  to  rescind,  that 
right  should  have  been  exercised  immediately  and  was 
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waived  and  that  the  defendant  mnst  look  to  the  car- 
rier for  redress  if  the  delay  in  transmitting  the  goods 
was  unreasonable. 

As  the  case  was  tried  in  the  court  below  withbut  a 
jury  and  it  was  proven  that  defendant  owes  plaintiff 
$362.50,  and  that  is  not  disputed,  if  defendant  is  liable 
at  all,  and  apparently  all  the  evidence  has  been  pro- 
duced that  can  be,  we  think  it  proper  that  a  judgment 
should  be  entered  here. 

Reversed  and  judgment  here  with  finding  of  fad. 

Finding  of  fact.  The  court  finds  from  the  evidence 
that  defendant  is  indebted  to  plaintiff  in  the  sum  of 
$362.50,  and  judgment  will  be  entered  here  in  favor 
of  the  Bunkle  Company  and  against  the  Twin  City 
Produce  Company  for  that  amount  and  costs. 


Thomas  Dailey  et  al.,  Appellees,  t.  Elmer  Dailey  et  al., 
Appellees.    Lillle  A.  Yanstone  et  al.,  Appellants. 

Gen.  No.  6,921. 

1.  Wills — right  of  court  to  infer  unexpressed  purpose  on  part 
of  testator.  In  construing  a  will,  the  Intention  of  the  testator  Is 
to  be  sought  from  the  language  he  has  used  In  the  will  and  the 
court  Is  not  at  liberty  to  Infer  that  some  purpose  existed  In  his 
mind  which  he  did  not  express. 

2.  Wills — when  testator  cannot  disinherit  heir  at  law,  A  testa- 
tor cannot,  by  his  will,  disinherit  an  heir  at  law  unless  he  gives 
his  estate  to  some  one  else. 

3.  Wills — when  holding  of  partial  intestacy  required.  However 
reluctant  courts  may  be  to  hold  that  a  portion  of  the  property  of 
a  testator  shall  be  regarded  as  intestate  property,  they  cannot  do 
otherwise  if  there  is  nothing  to  show  an  intention  on  the  part  of 
the  testator  to  dispose  of  the  property. 

4.  Wills — when  partial  intestacy  exists.  Where  the  testatrix, 
by  the  residuary  clause  of  her  will  provided  that  the  residuary 
property  be  divided  one-third  to  each  of  two  daughters  and  one-third 
to  the  children  of  a  son  and,  by  a  codicil,  revoked  the  bequests  as 

voL  ccxxiv  a 
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to  the  two  daughters  without  making  any  other  disposition  of  their 
shares,  such  shares  must  be  regarded  as  intestate  property  and  go 
to  the  heirs  at  law,  such  two-thirds  to  be  divided,  one-third  to  each 
of  said  daughters  and  one-third  to  the  son,  they  being  the  only 
heirs  at  law. 

5.  Wills — what  aoUcitora*  fees  properly  charged  against  estate 
on  construction  of  icill.  Where  a  will  is  in  such  ambiguous  terms 
as  to  require  a  construction  by  the  courts,  the  fees  of  the  solicitors 
for  the  various  interested  parties  who  are  necessary  to  a  decision 
are  properly  charged  against  the  estate  regardless  of  whether  a 
particular  party  is  successful  or  defeated  in  the  litigation. 

6.  Appeal  and  error — effect  of  cross  errors  as  to  allotoance  of 
solicitors'  fees  on  construction  of  toilU  Although  the  only  assign- 
ments of  errors  upon  the  question  of  the  allowance  of  solicitors' 
fees  on  the  construction  of  a  will  are  cross  errors  by  the  defeated 
parties,  such  cross  errors  open  the  whole  question  of  the  allowance 
of  solicitors'  fees  as  to  all  the  parties. 

7.  Wills — when  allowances  for  solicitors*  fees  on  construction 
of  will  are  excessive.  Where  the  net  estate  involved  in  a  will  con- 
test was  $46,400  and  the  suit  involved  no  contested^  questions  of 
fact,  the  only  question  litigated  being  the  legal  meaning  of  the 
words  used  by  the  testatrix  tested  by  established  rules  of  law,  an 
allowance  of  $1,500  as  solicitors'  fees  to  each  of  the  four  parties  was 
excessive  and  each  allowance  should  be  reduced  one-third  and  made 
to  cover  all  services  including  the  appeal  up  to  and  including  the 
final  decree. 

Appeal  from  the  Circuit  Court  of  Ogle  county;  the  Hon.  Harry 
Edwards,  Judge,  presiding.  Heard  in  this  court  at  the  April  term* 
1921.  Reversed  and  remanded  with  directions.  Opinion  filed  Febru- 
ary 23,  1922.  Rehearing  granted  and  opinion  refiled  November  8, 
1921.    Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Gaedneb  &  Gabdneb,  for  appellants. 

Prank  M.  Ryan,  Solon  W.  Cbowell,  W.  J.  Emeb- 
soN  and  Henby  A.  Smith,  for  appellees. 

Mr.  PBEsroiNQ  Justice  Dibell  delivered  the  opinion 
of  the  court. 

On  May  8,  1919,  Catherine  E.  Dailey  died,  leaving 
a  last  will  and  testament  which  was  duly  admitted  to 
probate  in  the  county  court  of  Ogle  county.    The  first 


Digitized  by  CjOOQ IC 


Second  District — Fbbbuaby,  1922.  19 

Dalley  v.  Dailey,  224  111.  App.  17. 

paragraph  of  her  will  directed  the  payment  of  debts. 
The  second  paragraph  gave  her  daughter  Dora  Van- 
stone,  $500,  and  made  it  a  charge  upon  the  real  estate 
or  the  proceeds  thereof  in  case  of  sale.  The  third 
paragraph  provided  for  the  care  of  a  cemetery  lot. 
The  fourth  paragraph  was  as  follows : 

**  Fourth.  All  the  rest,  residue  and  remainder  of 
my  estate,  real,  personal  or  mixed,  I  give,  devise  and 
bequeath  to  my  daughters  Lillie  A.  Vanstone,  Dora 
Vanstone,  and  to  the  children  of  my  son,  Hamlin  T. 
Dailey,  to-wit :  William  Dailey,  Thomas  Dailey,  Elmer 
Dailey  and  Walter  E.  Dailey ;  said  Lillie  A.  Vanstone 
and  Dora  Vanstone,  each  taking  an  undivided  one- 
third  interest  therein,  and  the  remaining  undivided 
one-third  interest  being  taken  by  said  children  of 
Hamlin  T.  Dailey,  share  and  share  alike;  the  children 
or  child  or  any  of  said  parties  that  may  be  deceased 
taking  the  place  of  the  parent.  In  case  any  of  said 
children  of  Hamlin  T.  Dailey  should  die,  prior  to  my 
decease,  without  issue,  then  in  such  case  such  share 
of  such  one  or  ones  so  dying,  shall  go  to  the  remain- 
ing children  of  said  Hamlin  T.  Dailey." 

The  last  paragraph  appointed  an  executor  and  di- 
rected him  to  sell  the  real  estate  within  one  year  after 
her  decease,  and  divide  the  proceeds  as  set  forth  in 
the  wilL  This  will  was  made  April  18,  1914.  On 
March  3,  1919,  she  executed  a  codicil,  the  body  of 
which  was  as  follows : 

*'I,  Catherine  E.  Dailey,  \<adow,  formerly  of  the  Vil- 
lage of  Creston,  now  of  the  City  of  Rochelle,  County 
of  Ogle,  and  State  of  Illinois,  having  heretofore  made 
and  published  my  last  will  and  testament  bearing  date 
the  18th  day  of  April,  A.  D.  1914,  now  change  and 
alter  the  terms  and  provisions  of  my  said  last  will 
and  testament  in  the  following  particulars,  that  is  to 
say: 

**In  Article  'Second'  of  said  last  will  and  testament, 
I  hereby  expressly  revoke  the  gift  and  bequest  of  the 
sum  of  Five  Hundred  DoUars  ($500)  to  my  daughter, 
Dora  Vanstone,  I  now  give  and  bequeath  to  said  Dora 
Vanstone  the  total  sum  of  Fifty  Dollars  ($50). 
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**In  Article  *  Fourth'  of  said  last  will  and  testament 
I  hereby  expressly  revoke,  the  gifts,  devises  and  be- 
quests in  the  rest,  residue  and  remainder  of  my  estate 
therein  made  to  my  daughters,  Lillie  A.  Vanstone  and 
Dora  Vanstone.  I  now  give  and  bequeath  to  said 
Lillie  A.  Vanstone  the  total  sum  of  Fifty  Dollars 
($50)." 

Hamlin  T.  Dailey  and  one  of  his  adult  sons  filed  an 
amended  bill  in  the  court  below  for  the  construction 
of  ^said  will.  All  proper  parties  were  made  defend- 
ants, including  two  minor  sons  of  Hamlin  T.  Dailey, 
for  whom  a  guardian  ad  litem  was  appointed.  All  de- 
fendants answered  and  the  executor  filed  a  cross-bill 
in  which  he  sought  a  construction  of  the  will  and  also 
to  quiet  the  title  to  the  real  estate.  The  cause  was 
tried  and  there  was  a  decree.  It  was  stipulated  that 
all  the  pleadings,  evidence  and  decree  relating  to  the 
quieting  of  title  should  be  omitted  from  the  record  on 
this  appeal  and  the  appeal  only  questions  the  con- 
struction of  the  will.  The  court  below  held  that  the 
children  of  Hamlin  T.  Dailey  took  the  entire  residuum 
of  the  estate.  Dora  Vanstone  and  Lillie  A.  Vanstone 
appeal  and  claim  that  two-thirds  of  the  residuum  is 
intestate  property  and  goes  equally  to  the  three  chil- 
dren, Dora  Vanstone,  Lillie  A.  Vanstone  and  Hamlin 
T.  Dailey,  and  that  is  the  main  question  in  the  case. 

In  construing  a  will  the  intention  of  the  testator 
is  to  be  sought  from  the  language  he  has  used  in  the 
will,  and  the  court  is  not  at  liberty  to  infer  that  some 
purpose  existed  in  his  mind  which  he  did  not  express. 
Bond  V.  Moore,  236  HI.  576;  Randolph  v.  Wilkerson, 
294  HI.  508.  In  the  latter  case  the  court  said,  on  p. 
516:  **AVe  are  not  permitted  to  seek  for  the  inten- 
tion of  the  testator  outside  of  the  express  pro^^'isions 
of  his  will  or  to  add  words  to  his  will  that  will  ex- 
press an  intention  that  he  himself  has  not  expressed," 
In  Illinois  Land  <&  Loan  Co.  v.  Bonner^  75  111.  315, 
on  p.  327,  the  court  quoted  with  approval  from  Bed- 
field  on  Wills,  as  follows:    **The  plain  and  imambigu- 
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OTIS  words  of  the  will  must  prevail  and  are  not  to  be 
controlled  or  qualified  by  any  conjectural  or  doubt- 
ful constructions,  growing  out  of  the  situation,  circum- 
stances or  conditions,  either  of  the  testator,  his  prop- 
erty or  family";  and  also  from  Roper  on  Legacies, 
as  follows:  ** Where  the  testator,  in  the  disposition 
of  his  property,  overlooks  a  particular  event,  which, 
had  it  occurred  to  him,  he  would  in  all  probability 
have  provided  against,  the  court  will  not  rectify  the 
omission  by  implying  or  inserting  the  necessary 
clause;  conceiving  it  would  be  too  much  like  making 
a  wUl  for  the  testator,  rather  than  construing  th^t  al- 
ready made."  In  Wixon  v.  Watson,  214  HI.  158,  the 
court  said:  * 'While  it  is  true  that  the  presumption  is 
always  against  intestacy,  either  in  whole  or  in  part, 
where  a  party  has  attempted  to  dispose  of  his  or  hei\ 
estate  by  will,  this  is  only  a  presumption  and  cannot 
be  permitted  to  overcome  the  expressed  language  of 
the  will.  Where  a  testator  or  testatrix  has  failed  to 
dispose  of  a  part  of  his  or  her  property  but  leaves 
the  same  as  intestate  estate,  courts  have  no  power  to 
place  upon  the  will  a  construction  not  justified  by  the 
language  used."  In  Schmidt  v.  Schmidt,  292  HI.  275, 
on  pp.  281  and-  282,  the  court  surmises  various  pro- 
visions which  might  have  been  intended  by  the  tes- 
tator, and  then  says:  *'We  may  not  guess  the  inten- 
tion which  the  testator  would  have  expressed  if  he 
had  expressed  his  desire.  Unless  we  can  find  the  in- 
tention written  in  the  wUl  we  cannot  give  it  effect." 
Applying  these  principles  in  Randolph  v.  Wilkinson, 
supra,  the  court  on  p.  516  said:  ''We  are  not  per- 
mitted to  seek  for  the  intention  of  the  testator  out- 
side of  the  expressed  provisions  of  his  will  or  to  add 
words  to  his  will  that  will  express  an  intention  that 
he  himself  has  not  expressed."  A  testator  cannot  dis- 
inherit an  heir  at  law  by  his  will  unless  he  gives. his 
estate  to  some  one  else.  In  Lawrence  v.  Smith,  163 
HI.  149,  the  testator  expressly  stated  in  the  will  that 
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his  son,  Fred,  should  have  nothing  whatever  from  his 
estate  because  he  was  serving  a  sentence  for  murder. 
But  it  was  determined  that  most  of  the  estate  must 
pass  to  the  heirs  at  law  by  statute,  and  that  therefore 
the  son,  Fred,  would  inherit  with  the  other  heirs.  In 
Parsons  v.  Millar,  189  111.  107,  the  will  plainly  ex- 
cluded five  children  from  all  interest  in  the  estate, 
except  what  he  gave  them  in  certain  paragraphs.  But 
part  of  his  estate  passed  as  intestate  property  and 
it  was  held  that  these  five  children  shared  therein  with 
the  other  heirs.  See  also  Belleville  Sav.  Bank  v.  An- 
eshaensel,  298  HI.  292. 

Applying  these  principles,  we  are  of  the  opinion 
that  the  present  case  comes  within  the  authority  of 
Minkler  v.  Simons,  172  HI.  323.  In  that  case  the  orig- 
inal will  directed  that  the  real  estate  be  sold  after  the 
death  of  the  wife  and  the  proceeds  divided  between 
three  children,  share  and  share  alike.  By  a  codicil 
he  revoked  that  will,  so  far  as  one  of  said  three  chil- 
dren, Thomas,  was  concerned,  and  provided  that  on 
a  final  settlement  Thomas  should  be  paid  $1,200.  The 
codicil  made  no  provision  for  the  other  one-third  of 
the  estate,  which  had  previously  been  devised  to 
Thomas.    The  court  said: 

''No  doubt  the  fact  that  the  testator  made  no  pro- 
vision for  the  disposition  of  that  one-third  was  an 
oversight  of  the  person  who  drafted  the  codicil,  but 
the  court  has  no  power  to  remedy  the  difficulty. 

*'The  question  then  to  be  determined  is,  what  be- 
comes of  the  one-third  devised  originally  to  the  tes- 
tator's son,  Thomas  T  The  will  and  codicil  make  no 
provision  whatever  for  its  distribution.  Neither  the 
will  nor  the  codicil  contains  a  single  word  on  the 
subject.  There  is,  therefore,  nothing  to  warrant  a 
presumption  of  an  intention  on  the  part  of  the  tes- 
tator to  make  a  disposition  of  the  revoked  share  of 
the  estate,  except  as  to  the  sum  of  $1,200.  However 
reluctant  courts  may  be  to  hold  that  a  portion  of  the 
property  of  a  testator  shall  be  regarded  as  intestate 
property,  they  cannot  do  otherwise  where,  as  in  this 
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case,  there  is  nothing  to  show  an  intention  on  the  part 
of  the  testator  to  dispose  of  the  property.  Where  a 
testator  devises  to  three  of  his  children  property  as 
tenants  in  common,  and  subsequently  revokes  the  de- 
vise as  to  one,  and  makes  no  disposition  whatever  of 
the  share  revoked,  such  share  will  not  go  to  the  other 
two,  but  it  will  descend  as  provided  in  the  Statute  of 
Descent.  {Ramsey  v.  Shelmerdine,  L.  R.  1  Eq.  129; 
Cummhigs  v.  BramhcUl,  120  Mass.  552;  Crestuill  v. 
Cheslyn,  2  Edw.  123;  Mason's  Ex'rs  v.  Trustees  Meth- 
odist Church  [27  N.  J.  Eq.],  12  C.  E.  Green  47;  Floyd 
V.  Barker,  1  Paige  480.)  It  will  be  remembered  that 
the  testator,  in  the  codicil,  did  not  attempt  to  change 
or  modify,  in  any  manner  whatever,  the  bequests  made 
to  the  two  daughters,  Susanna  Simons  and  Florence 
Minkler.  They,  therefore,  each  take  one-third  of  the 
proceeds  of  the  real  estate  after  deducting  the  ex- 
penses, as  declared  in  the  fourth  clause  of  the  will. 
As  to  the  other  one-third,  $1,200  of  that  is  devised  to 
Thomas  E.  Minkler,  and  the  remainder,  whatever  it 
may  be,  is  intestate  property,  and  will  descend  to  the 
three  children  of  the  testator,  each  taking  one-third 
thereof. ' '  Magnuson  v.  Magnu^on,  197  HI.  496.  In  the 
case  at  bar  the  testatrix  by  the  fourth  clause  of  her 
original  will  divided  the  residuum  into  three  equal 
parts  and  gave  one  part  to  Lillie  A.  Vanstone,  one  part 
to  Dora  Vanstone  and  one  part  to  the  children  of  Ham- 
lin T.  Dailey.  The  effect  of  the  codicil  was  to  revoke 
the  gift  of  one-third  of  the  residue  to  Lillie  A.  Van- 
stone and  one-third  to  Dora  Vanstone,  and  it  made  no 
provision  to  whom  said  two-thirds  of  the  residue  should 
be  paid.  It  contained  no  words  indicating  that  said 
two-thirds  was  to  be  paid  to  the  children  of  Hamlin 
T.  Dailey.  It  contained  no  words  enlarging  the  in- 
terest which  those  children  should  take  in  the  residue. 
The  decree  of  the  court  below  in  effect  changes  the 
will  so  that  the  whole  of  the  residue  goes  to  the  chil- 
dren of  Hamlin  T.  Dailey,  whereas  the  testator  gave 
them  one-third  of  the  residue  only  and  made  no  pro- 
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vision  for  the  disposition  of  the  other  two-thirds.  We 
have  examined  the  cases  relied  upon  by  appellees  to 
produce  a  different  result,  and  are  of  opinion  that  in 
each  of  those  cases  the  will  used  language  which  dis- 
tinguishes it  from  this  case.  In  our  opinion,  there- 
fore, said  two-thirds  of  the  residue  is  intestate  and 
must  go  to  the  heirs  at  law,  Dora  Vanstone  taking  one- 
third,  Lillie  A.  Vanstone  one-third,  and  Hamlin  T. 
Dailey  the  remaining  one-third,  unless  some  deed,  to 
which  he  was  a  party,  alluded  to  in  the  record,  makes 
some  change  as  to  that  third,  which  question  has  not 
been  argued  and  will  no  doubt  be  properly  adjusted 
in  the  court  below. 

The  court  below  allowed  solicitors'  fees  to  be  taxed 
as  costs  and  paid  out  of  the  estate.  It  allowed  $1,500 
to  be  paid  the  solicitor  for  the  complainants;  $1,500 
to  be  paid  the  solicitor  for  the  guardian  ad  litem  for 
the  minor  defendants ;  $1,500  to  l>e  paid  the  solicitors 
for  the  executor;  and  $1,500  to  be  paid  the  solic- 
itors for  defendants,  Dora  -Vanstone  and  Lillie  A. 
Vanstone.  In  Woman's  Union  Missionary  Society 
V.  Mead,  131  IlL  338,  on  p.  375,  it  was  held:  ''As  a 
general  rule,  if  a  testator  has  expressed  his  intention 
so  ambiguously  as  to  create  a  difficulty,  which  makes 
it  necessary  to  come  into  the  court  of  chancery  to  give 
a  construction  of  the  will  or  to  remove  the  difficulty, 
the  costs  of  the  litigation  must  be  borne  by  the  es- 
tate." That  rule  was  there  applied  to  the  solicitors' 
fees.  To  the  same  effect  is  Ingraham  v.  Ingraham, 
169  HI.  432,  and  Hitchcock  v.  Board  of  Home  Missions, 
259  111.  288.  In  the  latter  case,  solicitors'  fees  were 
allowed  to  a  party  who  was  entirely  defeated  by  the 
construction  of  the  will  there  adopted.  It  is  clear 
that  the  allowance  is  not  to  be  made  merely  to  the 
successful  solicitors  but  to  the  solicitors  of  all  who 
were  either  necessary  or  proper  parties  to  the  deter- 
mination of  the  question  what  was  the  true  construc- 
tion of  the  will.    This  case  was  a  proper  one  in  which 
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to  allow  solicitors*  fees  to  each  of  the  parties,  inas- 
much as  they  were  all  parties  necessary  to  the  de- 
cision of  the  true  construction  of  the  will.  In  our 
original  opinion  in  this  case  we  held  the  allowance 
excessive  and  made  certain  deductions  and  changes 
and  afterwards  modified  them  and  in  so  doing  did  not 
correctly  state  that  which  we  intended,  and  we  there- 
fore of  our  own  motion  granted  a  reliearing  as  to 
solicitors'  fees  only,  and  gave  leave  to  the  parties  to 
file  suggestions  on  that  subject  within  a  limited  time 
and  such  suggestions  were  filed.  The  only  assign- 
ment of  errors  on  the  record  on  this  subject  were 
cross  errors  assigned  by  Hamlin  T.  Dailey  and  his 
adult  sons,  and  said  assignments  only  questioned  the 
allowance  to  the  solicitors  for  the  executor  and  to  the 
solicitors  for  Dora  Vanstone  and  Lillie  A.  Vanstone, 
and  it  is  insisted  that  there  are  no  assignments  which 
permit  us  to  consider  the  allowances  to  the  other  par- 
ties. In  other  words,  the  attack  is  only  upon  solic- 
itors* fees  to  the  parties  whose  construction  of  the 
will  has  been  sustained  in  this  court.  What  is  claimed 
is  that  we  should  allow  solicitors'  fees  to  the  defeated 
parties  only.  The  principle  we  deduce  from  the  cases 
is  that  such  solicitors'  fees  should  be  allowed  to  all 
who  are  necessary  or  proper  parties  to  the  judicial 
construction  of  the  will,  whether  their  interests  are 
promoted  or  defeated  by  the  result.  We  see  no  rea- 
son why  the  solicitors  whose  arguments  are  held  un- 
sound shall  be  paid  by  the  estate  while  those  whose 
arguments  have  aided  the  court  to  the  true  result 
shall  not  be  paid  by  the  estate.  We  conclude  that  the 
assignment  of  cross  errors  opens  the  whole  question 
of  the  allowance  of  solicitors'  fees.  Any  application 
of  the  rule  which  would  defeat  the  allowance  to  the 
successful  parties  must  necessarily  defeat  the  allow- 
ance to  the  unsuccessful  parties. 

The  main  part  of  the  estate  was  a  farm  which  sold 
for  $46,400.    The  debts  and  the  costs  of  administra- 
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tion  are  not  shown.  We  therefore  assume  that  the 
net  estate  was  $46,400.  This  bill  involved  no  con- 
tested question  of  fact.  The  only  question  litigated 
was  the  legal  meaning  of  the  words  used  by  the  tes- 
tator, tested  by  established  rules  of  law.  We  are  of 
opinion  that  the  allowance  made  by  the  lower  court 
was  excessive  for  the  services  rendered.  We  conclude 
that  each  allowance  made  by  the  court  below  should 
be  reduced  one-third  and  that  such  allowance  should 
be  made  to  cover  services  in  this  court  and  in  the 
court  below  up  to  and  including  the  final  decree. 

This  opinion  as  modified  mil  be  refiled.  The  decree 
of  the  court  below  is  reversed  and  the  cause  is  re- 
manded with  directions  to  enter  a  decree  in  conform- 
ity with  this  opinion. 

Reversed  and  remanded  with  directions. 


Whitewater  Commercial  &  Savings  Bsnk,  Appelkint, 
V.  United  State  Bank  of  Crystal  Lake,  Appellee. 

Gen.  No.  6,946. 

1.  Banks  and  banking — necessity  that  acceptance  of  check  he  in 
writing.  Under  sections  131,  184,  188,  of  the  Negotiable  Instruments 
Law  (CahiU's  111.  St.  ch.  98,  HIT  153,  206,  210).  there  can  be  no  Im- 
plied acceptance  of  a  check  and  the  acceptance  must  be  In  writing. 
.  2.  Banks  and  banking — right  of  hank  to  deline  to  pay  unac- 
cepted check,  A  bank  has  a  right  to  decline  to  pay  a  check  which 
It  has  not  accepted. 

3.  Banks  and  banking — right  of  hank  to  apply  upon  own  account 
proceeds  of  checks  deposited  generally,  A  bank  has  a  right  to  col- 
lect checks  deposited  with  It  generally  and  apply  the  proceeds  upon 
its  own  account  against  the  depositor. 

4.  Banks  and  banking — right  of  hank  (u  to  checks  deposited  as 
special  fund.  If  a  bank  depositor  deposits  checks  with  the  bank  as 
a  special  fund  to  pay  another  check  outstanding,  and  so  informs  the 
bank,  it  cannot  credit  the  deposit  to  the  depositor's  general  account 
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and  pay  it  out  on  other  checks  nor  apply  it  to  its  own  account 
against  the  depositor. 

5.  Baivks  a:^d  banking — sufficiency  of  evidence  to  sustain  finding 
that  special  deposit  was  not  made.  In  an  action  against  a  bank  for 
refusal  to  pay  a  certain  check,  evidence  examined  aud  held  to  sus- 
tain the  finding  that  the  drawer  had  not  made  a  special  deposit  to 
coTer  such  check. 

Appeal  from  the  Circuit  Court  of  McHenry  county;  the  Hon. 
Chables  H.  Donnelly,  Judge,  presiding.  Heard  in  this  court  at  the 
April  term,  1921.    Affirmed.    Opinion  filed  February  23,  1922. 

L.  D.  liOWELL  and  D.  T.  Smiley,  for  appellant. 

F.  B.  Bennett  and  Charles  P.  Barnes,  for  appellee. 

Mr.  Presiding  Justice  Dibell  delivered  the  opinion 
of  the  court. 

This  is  an  action  of  assumpsit  brought  in  the  circuit 
court  of  McHenry  county  on  December  12,  1918,  by 
the  Whitewater  Commercial  &  Savings  Bank,  of 
Whitewater,  Wisconsin,  against  the  United  State 
Bank  of  Crystal  Lake,  in  McHenry  county.  PlaintiflF 
filed  a  declaration  and  an  affidavit  of  claim  therewith. 
Defendant  filed  a  plea  of  the  general  issue  and  an  affi- 
davit of  merits  therewith.  Afterwards  plaintiflF  filed 
a  bill  of  particulars.  A  jury  was  waived,  and  proofs 
were  heard  on  August  6,  1920,  and  the  cause  was  then 
postponed  at  the  request  of  the  plaintiff  to  secure 
the  testimony  of  William  Nieman  for  plaintiff.  On 
December  23,  1920,  the  case  was  called  for  remaining 
proofs.  Plaintiff  then  asked  leave  to  file  three  addi- 
tional counts  and  an  amended  bill  of  particulars  and 
said  motion  was  argued  and  taken  under  advisement 
and  the  proofs  were  closed.  On  December  28,  before 
there  was  any  ruling  entered  of  record,  plaintiff  filed 
three  additional  counts  and  another  affidavit  of  merits 
and  an  amended  bill  of  particulars.  On  December  30, 
leave  was  given  to  file  said  additional  counts  and 
fqnended  bill  of  particulars  and  defendant  filed  W- 
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other  plea  of  the  general  issue  with  an  affidavit  of 
merits  and  there  was  a  finding  and  a  judgment  for 
defendant,  from  which  plaintiff  appeals.  It  is  not 
argued  that  the  court  committed  any  error  in  ruling 
on  the  admission  of  evidence.  No  propositions  of  law 
or  findings  of  fact  were  submitted  to  the  court.  The 
only  question  before  this  court  is  whether,  imder  the 
evidence,  and  the  law  applicable  thereto,  the  issues 
submitted  by  the  pleadings  were  correctly  determined 
by  the  court. 

The  original  declaration  contained  the  common 
counts  only.  They  were  limited,  however,  by  the  affi- 
davit of  claim  filed  therewith,  which  stated  that  the 
plaintiff's  demand  is  for  money  due  from  defendant 
to  plaintiff  on  a  check  drawn  on  defendant  by  William 
Nieman  and  cashed  by  plaintiff  and  forwarded  in  the 
usual  course  of  business  to  defendant;  that  there  were 
funds  upon  which  said  check  was  drawn  in  defend- 
ant's bank  with  which  to  pay  the  same  when  it  was 
forwarded  but  defendant  refused  payment,  and  that 
there  was  due  from  plaintiff  to  defendant,  after  al- 
lowing all  just  credits,'  deductions  and  set-offs, 
$5,375.50.  The  plea  of  the  general  issue  was  accom- 
panied by  an  affidavit  of  merits,  which  stated  that  de- 
fendant was  engaged  in  banking  at  Crystal  Lake,  and 
that  affiant  was  the  cashier  thereof  and  that  defend- 
ant was  not,  at  the  time  of -making  the  affidavit  nor 
at  the  commencement  of  the  suit,  indebted  to  plaintiff 
on  account  of  the  check  described  in  plaintiff's  affi- 
davit of  the  amount  due,  and  that  there  were  no  funds 
of  Nieman  in  defendant's  bank  to  the  credit  of  Nie- 
man subject  to  said  check  or  with  which  to  pay  it, 
either  at  the  time  when  the  check  was  presented  to 
defendant  or  at  the  time  when  defendant  refused  pay- 
ment thereof,  and  that  defendant  never  accepted  said 
check  or  certified  the  same.  A  bill  of  particulars  was 
afterwards  filed  by  plaintiff.  The  clerk  recites  that 
it  was  filed  November  21,  1921,  but  it  bears  the  file 
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mark,  November  21,  1919.  Said  bill  of  particulars 
recites  said  check  and  says  it  was  dated  September 
14,  1918,  drawn  on  said  bank,  signed  by  Nieman  and 
payable  to  Albert  N.  Hanson,  and  by  Hanson  indorsed 
and  presented  to  plaintiff  and  cashed  by  plaintiff  and 
then  by  plaintiff  forwarded  through  its  correspondent 
at  Chicago  to  defendant  for  payment  and  by  said 
correspondent,  the  National  City  Bank  of  Chicago, 
Illinois,  forwarded  to  defendant  and  by  defendant  re- 
turned unpaid  and  protested,  and  by  said  correspond- 
ent returned  to  plaintiff;  that  on  September  26,  1918, 
said  check  was  by  plaintiff  again  forwarded  to  defend- 
ant through  said  correspondent  and  again  returned  to 
plaintiff;  that  on  October  8,  1918,  said  check  was 
again  forwarded  to  plaintiff  through  said  correspond- 
ent and  that  the  same  was  received  by  defendant  on 
October  10,  1918,  and  held  by  defendant  without  pro- 
test until  October  14,  1918,  and  on  said  last-named  day 
returned  to  plaintiff  through  said  correspondent.  The 
bill  of  particulars  further  stated  that  on  October  14, 
1918,  and  at  the  time  said  check  was  returned  by  de- 
fendant, defendant  ha^  on  deposit  to  the  credit  of 
Nieman  over  $6,000,  which  was  more  than  sufficient 
to  pay  said  check.  The  issue  to  be  tried  was  limited 
to  that  stated  in  those  two  affidavits  and  the  issues 
remained  the  same  on  August  6,  1920,  when  the  hear- 
ing of  proofs  was  begun.  Plaintiff's  claim  so  pleaded 
was  only  that  when  the  check  was  presented  there 
were  funds  held  by  defendant  subject  to  said  check  suf- 
ficient to  pay  the  check  but  that  defendant  refused 
payment. 

Other  issues  were  presented  by  the  additional  pleas 
permitted  by  the  order  of  December  30,  1920.  The 
first  additional  count  recited  the  drawing  of  said  check 
by  Nieman,  payable  to  Hanson,  and  by  Hanson  in- 
dorsed to  plaintiff  and  by  the  plaintiff  cashed  and  for- 
warded to  defendant  for  payment  on  September  20, 
1918,  and  its  return  to  plaintiff,  unpaid  and  protested. 
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and  omitting  all  reference  to  the  second  sending  of 
the  check  by  plaintiff  to  defendant,  it  recited  the  for- 
warding of  said  check  on  October  10,  1918,  to  defend- 
ant through  its  correspondent,  and  that  defendant  re- 
tained said  check  from  October  10  to  October  14,  and 
that  between  those  dates  Nieman  placed  in  defendant 
bank  a  sufficient  sum,  to  wit,  $6,000,  specially  to  pay 
said  check;  that  said  check  was  in  the  possession  of 
defendant  when  said  special  deposit  was  made  for  the 
sole  purpose  of  paying  said  check,  and  that  defendant, 
through  its  officers,  knew  that  fact;  that  said  check 
was  not  protested  but  was  retained  by  defendant  when 
said  special  deposit  was  made  by  Nieman  to  pay  the 
same  and  that  it  became  the  duty  of  defendant  to  pay 
the  amount  of  said  check  to  plaintiff  out  of  said  spe- 
cial deposit ;  yet  defendant  wrongfully  and  negligently 
refused  to  pay  the  check  out  of  said  special  fund,  and 
ever  since  has  so  refused,  and  thereby  said  sum  was 
wholly  lost  to  plaintiff.  The  second  special  count  re- 
cited the  facts  about  the  receipt  of  the  check  by  de- 
fendant the  last  time,  and  that  during  all  the  time 
between  October  10  and  October  14,  there  were  suffi- 
cient funds  to  the  credit  of  Nieman  in  defendant  bank 
out  of  which  the  bank  could  pay  the  check,  as  defend- 
ant well  knew,  and  that  thereby  defendant  construc- 
tively or  impliedly  accepted  said  check  for  payment 
and  should  have  paid  the  same,  but  wrongfully  and 
negligently  refused  to  pay  it  although  so  accepted. 
The  third  special  count  recited  the  facts  concerning 
the  drawing  of  said  check  and  its  being  forwarded  for 
payment  the  first  time  and  the  last  time,  and  its  reten- 
tion by  defendant  from  October  10  to  October  14,  and 
that  during  that  time  defendant  had  a  sufficient  sum 
on  deposit  to  the  checking  account  of  Nieman  to  have 
paid  it,  and  the  bank  well  knew  that  fact;  that  on 
October  14,  defendant  returned  the  check  to  plaintiff 
through  its  Chicago  correspondent  and  wilfully  re- 
fused to  pay  the  check,  though  it  had  been  impliedly 
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accepted  for  payment  by  its  retention  by  defendant 
during  said  period,  and  that  it  became  the  duty  of  the 
defendant  to  pay  said  check  and  it  refused  to  do  so, 
and  thereby  the  amount  of  said  check  and  the  use 
thereof  were  lost  to  plaintiflF.  The  affidavit  of  merits 
attached  to  said  additional  counts  stated  that  the  ad- 
ditional counts  were  true  and  that  a  special  fund  was 
on  deposit  in  defendant's  bank  to  pay  said  check  when 
it  was  so  forwarded  to  defendant;  that  defendant  ac- 
cepted said  check  for  payment  and  afterwards  refused 
to  pay  the  same  without  just  cause;  and  that  when 
said  check  was  forwarded  to  defendant,  defendant  had 
sufficient  funds  with  which  to  pay  it  and  that  defend- 
ant owed  plaintiff  the  amount  of  said  check.  With 
the  said  pleadings  was  also  filed  an  amended  bill  of 
particulars  to  the  like  effect  With  defendant's  plea 
of  nonassumpsit  to  the  said  three  additional  counts 
was  an  affidavit  of  merits  by  the  cashier  of  defendant, 
which  stated  that  no  special  fund  was  ever  placed  on 
deposit  with  def en^dant  with  which  to  pay  said  check ; 
that  said  defendant  never  accepted  said  check;  that 
defendant  never  had  sufficient  funds  of  Nieman  in 
said  bank  subject  to  his  check  with  which  to  pay  the 
same  at  any  time  when  said  check  was  in  defendant 
bank;  and  that  in  no  event  is  defendant  liable  to  plain- 
tiff on  account  of  said  check. 

For  many  years  it  was  the  law  of  this  State,  con- 
trary to  the  commercial  law  in  many  other  States  of 
the  Union,  that  the  delivery  of  a  check  by  a  depositor 
upon  his  banker  for  value  transfers  to  the  holder  of 
the  check  the  legal  title  to  so  much  of  the  deposit  as 
the  check  calls  for  and  that  the  banker,  on  its  presen- 
tation, becomes  liable  to  the  owner  of  the  check  for 
the  amount  thereof  if  he  has  funds  of  the  drawer 
sufficient  to  meet  the  same.  This  rule  is  stated  in 
Munn  V.  Burch,  25  111.  35,  and  other  cases.  But  by  the 
Negotiable  Instruments  Law,  in  force  July  1,  1907, 
this  State  was  placed  more  in  accord  with  the  com- 


Digitized  by  CjOOQ IC 


32  .  Appellate  Coubts  op  Illinois. 

Whitewater  C.  ft  S.  Bk.  v.  U.  S.  Bk.  of  CJrystal  Lake,  224  111.  App.  26. 

mercial  law  of  other  States.  Section  188  thereof 
(Cahiirs  HI.  St.  eh.  98,  U  210)  provides  that  a  check 
does  not  operate  as  an  assignment  of  any  part  of  the 
funds  to  the  credit  of  the  drawer  with  the  bank,  and 
the  bank  is  not  liable  to  the  holder  unless  and  until 
it  accepts  or  certifies  the  check.  This  check  was  never 
certified.  Section  184  (CahiU's  111.  St.  ch.  98,  U  206) 
declares  a  check  to  be  a  bill  of  exchange  and  makes 
the  provisions  of  the  Act  applicable  to  a  bill  of  ex- 
change payable  on  demand  also  applicable  to  a  check. 
Section  131  (Cahill's  111.  St.  ch.  98,  U  153)  says  the 
acceptance  of  a  bill  ''must  be  in  writing  and  sigiled  by 
the  drawee.''  This  check  was  not  accepted  in  writing. 
We  cannot  agree  with  plaintiff's  argument  that  there 
can  be  an  implied  acceptance  of  a  check.  The  require- 
ment that  the  acceptance  must  be  in  writing  and 
signed  by  the  drawee  was  intended  to  prevent  any 
inference  of  an  acceptance  from  conduct  and  loose 
words,  differently  remembered  or  detailed  by  different 
witnesses.  A  construction  which  would  permit  an  ac- 
ceptance to  be  established  by  a  consideration  of  such 
evidence  \^ould  destroy  the  wise  and  imperative  pro- 
visions of  the  statute.  We  hold  there  could  not  be 
and  was  not  an  implied  acceptance  of  this  check.  The 
first  time  the  check  was  sent  to  defendant  it  was  duly 
protested.  The  second  and  third  times  defendant  had 
the  check,  no  protest  was  made  because  plaintiff  by 
'phone  requested  that  the  check  be  held  and  this  ex- 
cused any  necessity  for  protest.  Plaintiff  was  not 
harmed  by  the  lack  of  a  protest. 

There  was  not  on  October  10,  11  or  12, 1918,  a  credit 
to  Nieman  in  defendant  bank  sufficient  to  pay  this 
check.  On  October  12,  Nieman  left  several  checks  at 
the  bank.  It  was  the  custom  of  defendant,  when 
checks  were  presented  to  it  on  some  other  bank,  as 
these  were,  which  it  thought  of  doubtful  value,  that 
it  did  not  receive  them  on  deposit  or  credit  them  to 
the  depositor,  but  made  a  memorandmn  of  them  and 
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sent  them  out  for  collection,  and  credited  them  to  the 
account  of  the  party  presenting  them  if  and  when  they 
were  in  fact  collected.  The  bank  doubted  whether 
these  checks  brought  in  by  Nieman  were  collectible. 
They  were  on  a  bank  or  banks  in  Elgin  in  another 
county.  A  stenographer  or  clerk  of  defendant  placed 
a  list  of  these  checks  on  a  memorandum  on  her  desk. 
It  chanced  that  this  paper  on  which  this  memorandum 
was  made  had  also  some  printed  matter  relating  to 
a  deposit.  When  several  days  later  Nieman  was 
handed  this  slip  with  a  statement  of  his  account,  he 
delivered  it  to  plaintiff.  It  bore  the  date  October  12, 
and  an  officer  of  plaintiff  assimied  that  this  was  a  de- 
posit slip  issued  October  12  to  Nieman  and  evidenced 
a  credit  to  him  of  that  amount  on  that  day.  This  was 
incorrect.  The  slip  was  not  delivered  to  Nieman  on 
October  12,  and  was  not  intended  to  be.  It  was  a 
mere  memorandum  belonging  to  defendant  which 
showed  the  sums  which  might  become  a  credit  to  Nie- 
man if  the  checks  were  collected.  There  was  not  on 
October  12,  which  was  Saturday,  funds  in  the  bank 
to  the  credit  of  Nieman  sufficient  to  pay  Nieman 's 
checks. 

Defendant  held  four  judgment  notes  against  Nie- 
man for  money  loaned.  On  Saturday  afternoon  it 
took  judgment  on  two  of  these  notes.  On  Monday 
morning,  immediately  upon  opening  the  bank,  it  mailed 
the  Nieman  check  back  to  plaintiff  through  its  Chi- 
cago correspondent  from  whom  it  had  been  received. 
Later  that  afternoon  an  officer  of  defendant  drove  to 
Elgin  with  the  checks  Nieman  had  left  in  the  bank 
Saturday  and  with  difficulty  succeeded  in  collecting 
them  and  brought  the  proceeds  back  to  the  bank. 
Meanwhile  two  more  judgments  in  favor  of  defendant 
had  been  entered  by  confession  against  Nieman  on  the 
remaining  two  judgment  notes.  These  notes  were  not 
due  by  their  terms,  but  they  authorized  judgments  by 
confession  thereon  at  any  time  after  they  were  signed. 

Vol  C?CXXIV  3 


Digitized  by  CjOOQ IC 


34  Appellate  Coubts  of  I;xinois. 

Whitewater  C.  6  S.  Bk.  v.  U.  S.  Bk.  of  Crystal  Lake,  224  111.  App.  26. 

Monday  afternoon  defendant  charged  these  judg- 
ments to  Nieman's  account  and  credited  them  with 
the  avails  of  the  checks  collected  in  Elgin  and  Ihis  left 
but  a  small  balance  of  credit  to  Nieman.  Aside  from 
the  question  of  a  special  deposit  to  pay  Nieman's 
check,  defendant  had  a  right  to  decline  to  pay  this 
check,  which  it  had  never  accepted,  to  the  plaintiff  and 
to  collect  the  Elgin  checks  and  apply  the  proceeds  on 
the  judgments  it  had  against  Nieman.  It  was  optional 
with  defendant  whether  it  would  accept  the  Nieman 
check  and  it  did  not  do  so. 

If,  however,  the  Elgin  checks  were  delivered  by 
Nieman  t6  the  defendant  as  a  special  deposit  to  pay 
Nieman's  outstanding  check  and  defendant  was  so 
informed,  then  we  hold  defendant  could  not  credit  that 
deposit  to  Nieman's  general  account  and  pay  it  out 
on  other  checks  or  apply  it  to  what  Nieman  owed 
defendant  on  these  judgments.  We  so  held  in  Eshhach 
V.  Byers,  164  111.  App.  449.  The  debatable  question  in 
this  case  is  whether  Nieman  did  make  such  special 
deposits  to  the  knowledge  of  defendant.  There  is 
evidence  of  conversations  between  Nieman  and  officers 
of  defendant  which  tends  to  show  such  special  deposit. 
There  is  evidence  directly  to  the  contrary.  Plaintiff's 
evidence  on 'this  subject  is  chiefly  from  Nieman.  His 
statements  on  direct  and  cross-examination  were  not 
in  harmony.  He  was  directly  contradicted  by  other 
witnesses.  The  court  saw  the  witnesses  and  heard 
them  testify  and  had  better  opportunity  than  this 
court  to  determine  which  witnesses  were  telling  the 
truth.  Plaintiff's  position  is  prejudiced  by  the  fact 
that  from  the  transaction  in  October,  1918,  until  De- 
cember 23,  1920,  plaintiff  never  claimed  that  there 
had  been  such  a  special  deposit,  but  relied  wholly  upon 
its  position  that  defendant  was  bound  to  pay  the  check 
when  presented  or  while  the  defendant  held  it  because 
it  had  sufficient  funds  on  October  12,  1918,  to  pay  it, 
and  also  upon  its  claim  that  there  could  be  and  was 
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an  implied  acceptance  of  the  check.  The  abstract  of 
the  evidence  is  not  wholly  satisfactory  and  we  have 
read  all  the  evidence  in  the  record.  After  considering 
it  we  cannot  say  that  the  court  below  should  have 
found  that  Nieman  made  a  special  deposit  in  defend- 
ant bank  to  pay  this  check  and  that  defendant  knew 
that  fact. 
The  judgment  is  therefore  affirmed. 

Affirmed. 


William    B.    Pusey,    Appellant,    v.    Tobias    Yarland, 

Appellee. 

Gen.  No.  6,983. 

1.  Brokers — when  contract  is  one  to  pay  reasonable  value  of 
services.  Where  a  landowner  in  making  arrangements  with  a  real 
estate  agent  to  sell  his  land  refused  to  pay  2^/^  per  cent  commission 
but  told  the  agent  to  go  ahead  and  he  would  pay  him  well  if  a  buyer 
was  secured,  the  contract  must  be  construed  as  one  to  pay  the  agent 
what  his  services  were  reasonably  worth. 

2.  Appeal  and  error — when  verdict  not  allowed  to  stand  because 
of  inadequacy.  In  a  suit  by  a  real  estate  agent  for  compensation 
for  his  services  in  procuring  a  buyer  for  defendant's  land,  where  the 
verdict  was  lower  than  the  lowest  valuation  fixed  by  any  witness 
for  such  services,  it  should  not,  upon  appeal  by  plaintiff,  be  allowed 
to  stand. 

3.  Brokers — how  right  to  compensation  cannot  be  defeated. 
Where  a  real  estate  agent  procures  a  buyer  for  land  in  accordance 
with  an  agreement  with  the  owner,  his  right  to  compensation  can- 
not be  defeated  by  a  declaration  by  the  owner  that  the  land  is  not 
for  sale. 

4.  Brokers — what  question  proper  on  examination  of  proposed 
purchaser  in  action  for  compensation.  In  an  action  by  a  real  estate 
agent  for  compensation  for  his  services  in  procuring  a  buyer  for 
land,  the  proposed  purchaser  should  be  allowed  to  answer  a  ques- 
tion aa  to  whether  he  was  financially  able  to  purchase  the  land  on 
the  terms  offered,  as  plaintiff  was  not  bound  to  go  into  details  as 
to  the  financial  condition  and  resources  of  such  proposed  purchaser. 
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6.  Appeal  and  ekbob — what  party  estopped  to  complain  of  lack 
of  proof.  Where  one  party  by  interposing  objections  prevents  the 
opposite  party's  witness  from  answering  a  certain  question,  the  ob- 
jecting party  cannot,  on  appeal,  complain  that  the  proof  which  the 
question  called  for  is  lacking. 

Appeal  from  the  Circuit  Court  of  La  Salle  county;  the  Hon.  Job 
A.  Davis,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1921.    Reversed  and  remanded.    Opinion  fied  February  23,  1922. 

Kelly  &  Kelly,  for  appellant. 

Robert  Carr,  Robert  C.  Carr  and  Butters  &  Clark, 
for  appellee. 

Mr.  Presiding  Justice  Dibell  delivered  the  opinion 
of  the  court.  ^ 

William  B.  Pusey,  a  real  estate  agent,  sued  Tobias 
Varland,  a  retired  farmer,  for  compensation  claimed 
to  have  been  earned  by  the  former  from  the  latter 
for  procuring  a  purchaser  of  a  farm  owned  by  defend- 
ant. Plaintiff  filed  the  common  counts  in  assumpsit 
and  afterwards  a  special  count.  The  general  issue 
was  filed  by  defendant  and  there  was  a  jury  trial  and 
a  verdict  for  plaintiff  for  $100.  Plaintiff  moved  for 
a  new  trial,  which  was  denied,  and  moved  in  arrest 
of  judgment,  which  was  denied.  There  was  a  judg- 
ment for  plaintiff  for  $100,  from  which  he  appeals. 
Defendant  assigns  cross  errors. 

The  farm  contained  162  acres.  There  were  three 
arrangements  between  the  parties.  Defendant  put 
the  farm  in  the  hands  of  plaintiff  to  sell  at  $210  per 
acre  and  told  him  if  plaintiff  would  get  him  a  buyer 
at  that  price,  he  would  pay  plaintiff  $500  for  his  serv- 
ices and  plaintiff  did  various  things  to  procure  a 
buyer  under  that  arrangement.  Afterwards  defend- 
ant told  plaintiff  that  he  would  raise  the  price  to 
$225  per  acre,  and  plaintiff  told  defendant  that  he 
was  to  have  2i^  per  cent  commission  if  he  procured 
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a  buyer  at  that  price.  Defendant  refused  to  make  a 
contract  for  2V^  per  cent  commission  but  told  him  to 
go  ahead  and  he  would  pay  plaintiflf  well  for  obtaining 
a  buyer  at  that  price  and  plaintiflf  did  various  other 
things  under  that  arrangement.  Defendant  then 
came  to  plaintiflf  and  told  him  to  raise  the  price  to 
$250  per  acre  and  plaintiflf  said  that  if  he  got  a  buyer 
at  that  price  he  must  have  2%  per  cent  commission. 
Defendant  refused  to  consent  to  that,  but  said  that  if 
plaintiflf  got  a  buyer  at  that  price,  he  would  pay  plain- 
tiflf well.  Afterwards  plaintiflf  brought  defendant  a 
buyer  at  $250  per  acre.  Defendant  then  said  the 
farm  was  not  for  sale;  and  that  he  had  made  up  his 
mind  long  ago  not  to  sell.  Defendant  admitted  that 
he  had  not  informed  plaintiflf  that  he  had  determined 
not  to  sell.  Defendant  refused  to  pay  plaintiflf  any- 
thing for  his  services  and  plaintiflf  then  brought  this 
suit.  As  defendant,  at  the  last  two  negotiations  with 
plaintiflf,  refused  to  pay  plaintiflf  21^  per  cent  com- 
mission, but  agreed  to  pay  him  well,  and  as  plaintiflf 
then  proceeded  to  endeavor  to  procure  a  purchaser, 
we  must  construe  the  contract  as  being  that  plaintiflf 
was  to  endeavor  to  procure  a  purchaser  for  defend- 
ant's farm  on  the  terms  proposed  and  that,  if  he  did 
so,  defendant  would  pay  plaintiflf  what  his  services 
were  reasonably  worth.  At  a  later  date  a  real  estate 
board  in  Ottawa,  where  these  transactions  occurred, 
fixed  a  percentage  basis  for  sales  of  farm  lands,  but 
at  the  time  of  the  transactions  here  in  question,  while 
some  real  estate  agents  in  Ottawa  sold  farm  lands  on 
the  percentage  basis,  the  usual  custom  was  to  sell 
them  at  a  certain  rate  per  acre.  The  proofs  as  to 
what  was  the  usual  and  customary  price  charged  and 
paid  at  Ottawa  for  the  sale  of  farm  lands  during  the 
period  covered  by  these  eflforts  by  plaintiflf  for  de- 
fendant ranged  from  $1.00  per  acre  to  $2.50  per  acre 
and  one  witness  carried  it  as  high  as  $3.00  per  acre. 
If  the  verdict  had  been  within  those  bounds,  we  think 
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it  should  have  been  sustained,  but  the  verdict  of  the 
jury  was  lower  than  the  lowest  valuation  fixed  by  any 
witness  for  such  services,  and  therefore  we  are  of  the 
opinion  that  the  vferdict  should  not  be  allowed  to 
stand.  We  are  not  convinced  by  the  argument  of  de- 
fendant's counsel  that  if  the  jury  found  a  verdict  for 
plaintiff  for  a  much  less  sum  than  aqy  evidence  shows 
him  entitled  to,  the  court  of  appeal  is  neverthless 
bound  to  affirm  the  judgment. 

Defendant  contends  that  plaintiff's  proofs  did  not 
justify  a  recovery  under  the  common  counts  nor  under 
the  special  count.  The  terms  which  defendant  had 
stated  were  $250  per  acre,  $1,000  down  and  the  rest  on 
the  first  day  of  March  following.  When  plaintiff  pre- 
sented a  proposed  purchaser,  ready,  willing  and  able 
to  buy  this  farm  on  those  terms,  he  had  performed  all 
he  was  engaged  to  do,  and  he  was  then  entitled  to  be 
paid  for  his  services  under  the  common  counts,  and 
could  not  be  defeated  by  the  statement  by  the  defend- 
ant that  the  farm  was  not  for  sale.  The  abstract  sets 
out  the  special  count  as  stating  that  the  contract  was 
that  defendant  would  pay  plaintiff  what  his  services 
were  reasonably  worth,  ''but  not  less  than  $500."  The 
quoted  words  are  not  contained  in  the  special  count, 
nor  anything  to  that  effect.  With  those  words  elim- 
inated, the  prgofs  make  a  case  under  the  special 
count,  as  well  as  under  the  common  counts,  and  permit 
a  recovery  by  plaintiff  for  what  his  services  were  rea- 
sonably worth. 

But  defendant's  counsel  say  that  plaintiff  did  not 
prove  that  the  purchaser  whom  he  procured  was  able 
to  pay  the  required  price.  Plaintiff  asked  that  ques- 
tion of  the  proposed  purchaser  as  a  witness  and  also 
asked  him  whether  he  was  financially  able  to  purchase 
the  farm  on  the  terms  offered.  Objections  by  defend- 
ant to  these  questions  were  sustained.  We  are  of 
opinion  that  the  questions  were  proper.  Whether  the 
proposed  purchaser  was  able  to  purchase  was  a  fact, 
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and  not  a  mere  conclusion.  Wolven  v.  Shotidy,  66  111. 
App.  42.  We  are  of  opinion  that  plaintiff  was  not 
bound  to  go  into  the  details  of  the  financial  condition 
and  resources  of  the  proposed  purchaser  in  chief, 
though  he  could  have  done  so,  and  those  were  proper 
matters  for  cross-examination.  Defendant,  having  pre- 
vented plaintiff  from  obtaining  an  answer  to  that  direct 
question,  cannot  now  complain  that  the  proof  it  called 
for  is  lacking.  Follett  v.  Illinois  Cent.  R.  Co.,  200  111. 
App.  289,  and  cases  cited  on  p.  292.  The  rejection  by 
defendant  of  the  offer  was  not  on  the  ground  that  the 
proposed  buyer  was  not  financially  able  to  buy  but 
that  the  farm  was  not  for  sale. 

We  find  nothing  in  the  argument  by  defendant's 
counsel  upon  the  cross  errors  w^hich  requires  further 
discussion,  as  his  counsel  say  they  wish  the  judgment 
affirmed.  The  judgment  is  therefore  reversed  and  the 
cause  remanded. 

Reversed  and  remanded. 


Charles  E.  Hathaway,  Appellee,  y.  Henry   E.  Bole, 

Appellant. 

Gen.  No.  6,997. 

Pbincipal  and  surety — when  surety  without  recourse  against 
person  liable  under  original  partnership  note.  Where  a  note  given 
for  the  benefit  of  a  partnership  consisting  of  defendant  and  another 
was  signed  in  the  firm  name  "by  W.  J.  Moore,"  defendant's  partner, 
and  by  plaintiff  and,  after  dissolution  of  the  partnership  and  the 
payment  by  defendant  to  Moore  of  one-half  the  amount  of  the  note, 
a  new  note  was  given  and  the  old  one  canceled  and  surrendered, 
the  new  note  being  signed  by  Moore,  in  his  own  name  only,  and  by 
plaintiff,  the  facts  were  sufficient  to  put  plaintiff  upon  inquiry,  and 
had  be  Investigated  he  would  have  learned  that  defendant  had 
paid  his  share  of  the  note  to  Moore,  that  the  latter  had  assumed 
payment  and  defendant  was^  being  relieved  of  liability,  and  Moore 
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was  becoming  the  sole  debtor  and  plaintiff  surety  to  Moore  alone, 
and  therefore,  upon  Moore's  becoming  bankrupt  and  plaintiff's  being 
compelled  to  pay  the  second  note,  he  would  have  no  recourse  upon 
defendant. 

Appeal  from  the  Circuit  Court  of  Carroll  county;  the  Hon.  Harry 
Edwards,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1921.  Reversed  with  finding  of  facts.  Opinion  filed  February 
23,  1922. 

John  L.  Bbeabton,  for  appellant. 
Chables  E.  Stuabt,  for  appellee. 

Mb.  Pbbsiding  Justice  Dibell  delivered  the  opinion 
of  the  court. 

This  is  an  action  of  assumpsit,  brought  in  the  circuit 
court  of  Carroll  county  by  Charles  E.  Hathaway 
against  Henry  E.  Bole  to  recover  a  debt  which  Hatha- 
way paid  and  for  which  debt  plaintiff  claims  that  Bole 
was  principal  and  Hathaway  was  surety.  The  plead- 
ings were  the  common  counts,  limited  by  a  bill  of  par- 
ticulars, and  the  general  issue.  A  jury  was  waived. 
At  the  close  of  plaintiff's  evidence  and  again  at  the 
close  of  all  the  evidence,  defendant  moved  for  a  judg- 
ment in  his  favor.  Both  motions  were  denied.  No 
propositions  of  law  or  findings  of  facts  were  presented. 
The  court  found  for  plaintiff  and  assessed  plaintiff's 
damages  at  $621,  which  was  due  if  defendant  was 
liable.    Plaintiff  had  judgment  and  defendant  appeals. 

''In  March,  1920,  Bole  and  W.  J.  Moore  were  part- 
ners under  the  name.  Opera  House  Garage.  The  firm 
borrowed  $600  at  the  First  National  Bank  and  gave 
a  note  therefor,  due  in  six  months,  signed  ''Opera 
House  Garage  by  W.  J.  Moore,  Chas.  Hathaway." 
This  note  bound  Bole  because  ''Opera  House  Garage'* 
was  the  firm  name.  In  May,  1920,  the  copartnership 
was  dissolved.  Bole  sold  out  to  Moore  and  Moore 
continued  the  business.  In  settling  the  partnership 
affairs  Bole  paid  Moore  for  one-half  the  amount  of 
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this  outstanding  note  and  Moore  assumed  its  pay- 
ment. On  September  8,  1920,  that  note  became  due. 
A  new  note  was  executed,  signed  by  Moore  in  his  own 
name,  and  by  Hathaway.  Moore  paid  the  interest  on 
the  first  note  and  the  bank  accepted  the  second  note 
and  marked  the  first  note  canceled,  and  surrendered  it 
to  Moore.  The  bank's  records  showed  the  first  note 
paid.  Afterwards  Moore  went  into  bankruptcy  and 
when  the  second  note  came,  due,  on  March  8,  1921, 
Hathaway  paid  it  with  interest.  Hathaway  then  sued 
Bole  to  recover  the  payment.  Hathaway 's  counsel 
contends  that  if  Hathaway  had  paid  the  first  note 
when  due.  Bole  would  have  been  liable  to  him,  because 
Bole  was  a  partner  under  the  name  '^  Opera  House 
Garage";  and  that  the  result  was  the  same  if  he  paid 
it  by  a  new  note ;  and  that  by  the  second  note  he  dis- 
charged Bole's  liability  to  the  bank,  and  Bole  was 
therefore  liable  to  him.  This  reasoning  does  not  take 
into  account  all  the  circumstances.  Before  Hathaway 
signed  the  second  note  he  knew  that  the  partnership 
had  been  dissolved,  and  that  Bole  had  retired  and 
Moore  continued  the  business.  He  knew  that  on  the 
first  note  Bole  was  liable,  under  the  first  name, 
'* Opera  House  Garage,"  and  that  the  second  note  was 
not  signed  by  Bole  nor  by  any  firm  name ;  that  Moore 
was  the  only  principal  and  he  was  the  surety  for 
Moore.  We  are  of  opinion  that  if  he  still  desired  to 
hold  Bole  responsible,  the  facts  which  he  did  know 
put  him  upon  inquiry  as  to  why  Bole  did  not  sign  the 
second  note,  and  he  would  then  have  learned  that  Bole 
had  paid  to  Moore  his  share  of  said  note  and  that 
Moore  had  assumed  and  agreed  to  pay  it.  He  would 
therefrom  have  learned  that  by  this  change  of  notes. 
Bole  was  being  relieved  of  all  liability  for  the  first 
note  and  the  debt  evidenced  thereby  and  that  Moore 
was  thereby  becoming  the  sole  principal  debtor  and 
Hathaway  was  thereby  making  himself  surety  for 
Moore  only.    We  are  of  opinion  that  when  the  old  note 
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wa9  canceled  and  this  new  note  was  given,  Bole  ceased 
to  be  liable  to  any  one  and  that  he  is  not  liable  to 
Hathaway.  As  there  is  no  conflict  in  the  evidence  and 
the  facts  all  seem  to  be  in  the  record,  we  think  it  un- 
necessary to  remand  the  cause. 

The  judgment  is  therefore  reversed. 

Reversed  mth  finding  of  facts. 

Finding  of  facts  to  be  incorporated  in  the  judgment. 
We  find  from  the  evidence  that  Bole  is  not  indebted 
to  Hathaway  under  the  evidence  in  this  case  for  the 
cause  of  action  set  out  in  the  bill  of  particulars  or  any 
other  cause  of  action  concerning  which  any  proof  is 
contained  in  this  record. 


Peter     Wennmacher,     Administrator,     Appellee,     t, 
Joseph  K,  Choate,  Receiver,  Appellant. 

Gen.  No.  7,026. 

1.  Carriers — when  instruction  in  action  for  death  of  passenger 
on  interurban  car  is  properly  refused.  In  an  action  for  the  death 
of  a  passenger  who,  while  riding  upon  the  running  board  of  an 
interurban  car,  ^as  knocked  therefrom  by  coming  in  contact  with 
a  truck  which  was  standing  beside  the  track,  an  instruction  which 
required  of  the  motorman  the  exercise  of  only  ordinary  prudence 
and  left  it  to  the  Jury  to  say  whether  an  ordinarily  prudent  person 
driving  the  car  would  have  anticipated  the  collision,  was  properly 
refused. 

2.  Carriers — what  degree  of  care  owing  to  passengers  upon  run- 
ning board  of  interurban  car.  As  to  passengers  riding  upon  the 
running  boaril  of  an  interurban  car  with  the  acquiescence  of  the 
company's  servants,  the  company  and  its  servants  owe  the  highest 
degree  of  care  consistent  with  the  mode  of  conveyance  adopted  and 
with  the  practical  operation  of  the  road. 

3.  Carriers — when  instruction  in  action  for  death  of  passenger 
on  interurban  car  is  properly  refused.  In  an  action  for  the  death 
of  a  passenger  who  was  knocked  from  the  running  board  of  an  in- 
terurban car  by  coming  in  contact  with  a  truck  which  was  standing 
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beside  the  track,  an  instruction  which  submitted  to  the  jury  the 
question  whether  the  driver  of  the-  truck  backed  it  into  such  a 
position  as  to  cause  the  accident  was  properly  refused  when  the 
evidence  would  not  have  permitted  the  Jury  to  find  that  the  truck 
was  moved  backward. 

4.  Trial — when  error  to  auhmit  question  to  fury.  It  is  error  to 
submit  to  the  jury  a  question  which  is  not  supported  by  any  evi- 
dence. 

6.  NEGLiGENCEr-^u?fcen  instruction  upon  question  of  intervening 
cause  is  improper.  In  an  action  for  negligence,  an  instruction  upon 
the  question  of  an  intervening  cause  was  improper  where  it  was 
so  framed  as  to  tell  the  Jury  that  certain  facts,  if  proved,  consti- 
tuted an  intervening  cause,  separate  and  distinct  from  any  acts 
of  defendant's  servant,  instead  of  defining  an  intervening  cause  and 
then  leaving  it  to  the  jury  to  determine  whether  the  facts  proved 
constituted  an  intervening  cause  and  whether  they  were  separate 
and  distinct  from  the  acts  of  defendant's  servants. 

6.  Carriers — right  to  recover  for  death  of  passenger  on  interur- 
ban  car  notwithstanding  third  person's  negligence.  In  an  action  for 
the  death  of  a  passenger  knocked  from  the  running  board  of  an 
interurban  car  by  contact  with  a  truck  in  the  street,  plaintiff  could 
recover  from  the  carrier  though  the  driver  of  the  truck  was  negli- 
gent and  his  negligence  combined  with  that  of  the  motorman  in 
causing  the  injury. 

7.  Appeal  and  error — when  defendant  estopped  to  allege  error 
in  plaintifTs  instruction.  The  defect  in  an  instruction,  given  in 
behalf  of  plaintiff  in  a  negligence  case,  in  that  it  refers  the  jury 
to  the  declaration  to  ascertain  what  case  the  plaintiff  alleged,  can 
not  be  taken  advantage  of  by  defendant  where  instructions  re 
quested  by  and  given  for  him  made  like  reference  to  the  declaration. 

8.  Negligence — what  instruction  proper.  In  a  negligence  case, 
an  instruction  that  if  the  jury  find  from  the  evidence  and  the  in 
structions  that  plaintiff  has  proved  his  case  and  that  deceased 
was,  at  and  before  the  happening  of  the  accident,  in  the  exercise  of 
ordinary  care  for  his  own  safety  they  should  find  defendant  guilty, 
is  proper. 

9.  Appeal  and  error — when  party  estopped  to  allege  error  in 
opposite  party*s  instructions.  A  party  cannot  complain  of  a  defect 
in  his  opponent's  instructions  if  he  has  asked  and  obtained  from  the 
court  a  like  ruling  on  his  instructions. 

10.  Death — when  instruction  not  objectionable  as  depriving  de- 
fendant of  defense  of  independent  intervening  cause.  Where  the 
declaration  in  a  death  case  alleged  that  it  was  by  reason  of  de- 
fendant's negligence  that  plaintifTs  intestate  was  struck  and 
crushed  and  killed,  an  instruction  that  if  the  jury  found  that  plain- 
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tiff  had  proved  his  case  as  alleged  in  the  declaration  and  that  de- 
ceased was  In  the  exercise  of  ordinary  care  for  his  own  safety  then 
they  should  find  defendant  guilty,  was  not  subject  to  the  objection 
that  it  deprived  defendant  of  his  defense  of  an  independent  inter- 
vening cause  of  the  accident. 

Appeal  from  the  Circuit  Court  of  Kane  county;  the  Hon.  Adam 
C.  CuFFE,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1921.    Affirmed.    Opinion  filed  February  23,  1922. 

Alschuleb,  Putnam  &  Flannigen,  for  appellant. 

Leonakd  C.  Mead,  C.  Helmee  Johnson  and  John 
Kames,  for  appellee. 

Mb.  Pbesiding  Justice  Dibell  delivered  the  opinion 
of  the  court. 

Christ  Wennmacher  was  a  passenger  riding  on  the 
footboard  of  a  car  upon  an  interurban  railway  oper- 
ated by  Joseph  K.  Choate,  receiver,  and  was  knocked 
off  the  car  by  the  projecting  end  of  a  motor  truck  and 
suffered  injuries  from  which  he  soon  thereafter  died. 
The  administrator  of  his  estate  brought  this  action 
against  the  receiver  for  the  benefit  of  the  next  of  kin. 
The  declaration  charged  that  defendant,  through  his 
servants,  so  negligently  operated,  propelled  and  used 
said  car  that  by  reason  thereof  Christ  Wennmacher 
was  injured  and  died  while  in  the  exercise  of  due  care 
for  his  own  safety.  There  was  a  plea  of  not  guilty, 
a  jury  trial  and  a  finding  and  judgment  for  plaintiff, 
from  which  defendant  appeals.  The  only  errors  as- 
signed are  the  refusal  of  instruction  No.  22,  requested 
by  defendant,  and  the  giving  of  instruction  No.  3,  re- 
quested by  plaintiff. 

The  ruling  of  the  court  on  instruction  No.  22  re- 
quires a  statement  of  the  facts.  On  Labor  Day,  1919, 
there  was  a  picnic  at  Fox  River  Park,  south  of  Aurora. 
Appellant  operated  a  doubletrack  interurban  road 
from  Aurora  to  that  place  and  beyond.  The  car  on 
which  the  injury  occurred  was   southbound  on  the 
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right-hand  track.  After  going  some  distance  west  on 
an  east  and  west  street  in  Aurora,  it  turned  upon  a 
street  running  in  a  southerly  direction.  A  short  dis- 
tance south  of  that  turn  an  auto  truck  was  standing 
on  the  west  side  of  the  west  track  of  the  street  car 
line  headed  in  towards  the  curb  so  that  its  northeast 
comer  was  nearer  the  street  car  than  any  other  part 
of  it.  It  stood  upon  an  incline  to  the  south.  There 
were  two  men  on  the  motor  truck.  A  third  man  had 
been  on  the  motor  and  had  got  off  to  see  whether  they 
were  on  the  right  street  to  get  a  furnace  they  were 
after.  The  street  car  was  an  open  one  with  seats 
crosswise  of  the  car  and  a  footboard  on  each  side.  One 
witness  said  that  persons  were  standing  on  each  foot- 
board, but  the  preponderance  of  the  proof  is  that  no 
one  was  standing  on  the  left-hand  footboard,  because 
the  cars  going  northerly  on  the  other  track  made  it 
unsafe  for  passengers  to  stand  on  the  inside  footboard. 
The  outside  footboard  of  this  car  was  crowded  with 
men  standing  thereon.  The  conductor  was  going 
along  that  footboard  from  front  to  back  of  the  car, 
collecting  the  fares,  not  only  of  the  persons  on  the 
footboard,  but  also  of  those  in  the  body  of  the  car. 
Christ  Wennmacher  was  standing  near  the  middle  of 
the  car  and  had  paid  his  fare  and  the  conductor  had 
passed  by  him  and  was  reaching  into  the  car  to  col- 
lect fares.  The  driver  of  the  street  car  estimated  his 
speed  at  10  miles  per  hour  but  the  majority  of  the 
witnesses  estimated  it  at  15,  20  or  25  miles  per  hour. 
He  had  run  one  mile  in  eight  minutes  and  had  made 
two  stops  during  that  time.  How  long  those  stops 
were  is  not  proved.  The  jury  were  warranted  in  find- 
ing that  the  speed  was  20  or  25  niiles  per  hour.  The 
driver  of  the  car  saw  this  motor  truck  with  its  rear 
comer  standing  near  his  car.  He  knew  that  the  car 
was  crowded  and  that  the  west  footboard  was  loaded 
with^  passengers.  It  was  his  testimony  that  that  cor- 
ner was  two  or  two  and  one-half  feet  distant  from  the 
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footboard.  There  was  more  or  less  confusion  where 
the  conductor  was  going  along  the  footboard  and  pass- 
ing those  standing  on  the  footboard.  There  is  proof 
that  the  car  swayed  from  side  to  side  as  it  went  along. 
This  was  an  old  car  which  had  been  repaired  5  years 
previous  and  was  in  use  as  an  extra  on  this  day. 
This  swinging  was  probably  caused  or  increased  by 
the  fact  that  the  right-hand  footboard  was  loaded  with 
passengers  while  the  other  footboard  was  empty. 
This  swinging  should  have  been  kno^vn  to  the  driver 
of  the  street  car.  It  increased  the  danger  that  pas- 
sengers on  the  footboard  might  be  brought  in  contact 
with  the  corner  of  the  truck.  Two  or  three  passen- 
gers were  struck  by  the  comer  of  the  truck  and  were 
knocked  off.  The  conductor  was  struck  either  by  the 
truck  or  by  one  of  the  passengers  in  front  of  him, 
but  he  had  hold  of  the  body  of  the  car  and  did  not  fall. 
Among  those  struck  and  knocked  off  was  Christ  Wenn- 
macher, who  was  so  seriously  injured  that  he  died 
from  those  injuries  within  a  few  days  in  a  hospital. 

Instruction  No.  22,  offered  by  defendant  and  refused 
by  the  court,  is  too  long  to  be  inserted  here,  but  it 
sought  to  have  the  jury  find  that  the  truck  was  an 
intervening  cause  for  which  defendant  was  not  re- 
sponsible. The  instruction  cannot  be  sustained  by 
Chicago  Union  Traction  Co.  v.  Browdy,  206  HI.  615,- 
because  the  instruction  on  that  subject,  there  ap- 
proved, predicated  the  rule  there  laid  down  upon  the 
proposition  that  the  jury  believed  from  the  evidence 
that  defendant  and  its  servants  at  the  time  and  place 
of  the  injury  were  exercising  ordinary  care  and  that 
the  servants  in  charge  of  the  car  did  all  that  could 
be  done  in  the  exercise  of  ordinary  care,  before  the 
jury  could  find  for  defendant  on  the  ground  of  an  in- 
dependent intervening  cause.  The  instruction  here 
offered  and  refused  contained  no  such  proposition,  but 
authorized  the  jury  under  the  circumstances  therein 
stated  to  find  defendant  not  guilty,  even  if  defendant 
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was  proved  by  the  preponderance  of  the  evidence  to 
be  guilty  of  the  negligence  charged  in  the  declaration. 
This  instruction  only  required  of  the  servant  of  the 
defendant  driving  the  car  the  exercise  of  ordinary  pru- 
dence and  only  left  it  to,  the  jury  to  say  whether  an 
ordinary  prudent  person  driving  the  car  would  have 
anticipated  or  foreseen  the  collision  which  followed 
and  killed  deceased,  whereas  defendant  and  his  serv- 
ants owed  to  deceased  the  highest  degree  of  care  con- 
sistent with  the  mode  of  conveyance  adopted  and  with 
the  practical  operation  of  the  road.  This  instruction 
submitted  to  the  jury  the  question  whether  the  driver 
of  the  auto  truck  backed  it'  up  into  such  a  position 
as  to  cause  this  accident.  There  was  no  proof  that 
he  backed  the  truck.  Every  mtness  who  testified  on 
that  subject  said  that  the  truck  was  not  backed  but 
that  it  stood  stationary  until  it  was  struck  by  the 
bodies  of  men  on  the  footboard  and  then  it  was  moved 
forward  one  to  two  feet.  The  truck  was  standing  on 
a  down  grade.  It  could  not  have  been  moved  backward 
without  reversing  the  engine.  No  reversal  of  the 
engine  was  suggested  by  any  witness.  Appellant  ar- 
gues that  the  jury  had  a  right  to  infer  that  it  was 
backed  because  those  standing  on  the  front  end  of  the 
footboard  were  not  struck.  They  had  paid  their  fares 
and  were  relieved  of  the  disturbance  caused  by  the 
conductor  passing  along  on  the  footboard  and  getting 
by  them.  The  men  that  were  struck  were  stationed 
where  the  conductor  was  just  getting  by  them  and  get- 
ting their  fares.  Those  movements  where  the  con- 
ductor was  naturally  resulted  in  the  men  on  the  foot- 
board being  projected  further  out  from  the  car.  We 
are  of  opinion  the  evidence  would  not  have  permitted 
the  jury  to  find  that  the  truck  was  moved  backward. 
It  is  error  to  submit  a  question  to  the  jury  which  is 
not  supported  by  any  evidence.  The  instruction  was 
so  framed  as  to  tell  the  jury  that  certain  facts,  if 
proven,  constituted  an  intervening  cause,  separate  and 
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distinct  from  any  acts  of  defendant's  servant,  whereas 
the  instruction  should  have  defined  an  intervening 
cause  and  then  left  it  to  the  jury  to  determine  whether 
the  facts  proved  constituted  an  intervening  cause  and 
whether  such  facts  were  separate  and  distinct  from 
the  acts  of  defendant's  servants.  It  failed  to  take  ac- 
count of  the  omissions  of  defendant's  servants  in  fail- 
ing to  notice  the  dangerous  proximity  of  the  truck  to 
the  loaded  footboard  of  the  car.  Plaintiff  was  en- 
titled to  have  such  omissions  considered  as  well  as  the 
acts  of  the  motomeer.  The  instruction  was  calculated 
to  mislead  the  jury  by  implying  that  if  the  driver  of 
the  truck  was  negligent,  defendant  was  not  liable,  al- 
though the  driver  of  the  car  was  also  negligent,  and 
their  combined  negligence  caused  the  injury.  Plain- 
tiff could  recover  under  this  declaration  though  there 
was  such  combined  negligence.  Pullman  Palace  Car 
Co.  V,  Laack,  143  111.  242,  263 ;  Chicago  &  A,  Ry.  Co.  v. 
Averill,  224  111.  516;  Kennedy  v.  Sivift  £  Co.,  234  HI. 
606.    In  the  Averill  case,  supra,  the  court  said : 

''Negligence  may  be  the  proximate  cause  of  an  in- 
jury of  which  it  is  not  the  sole  cause.  If  the  appel- 
lant's negligence  concurred  with  some  other  event, 
other  than  appellee's  fault,  to  produce  the  injury,  so 
that  it  clearly  appears  that  but  for  such  negligence 
the  injury  would  not  have  happened,  and  both  cir- 
cumstances are  closely  connected  mth  the  injury  in 
the  order  of  events,  the  appellant  is  responsible  even 
though  its  negligent  act  was  not  the  nearest  cause  in 
order  of  time." 
Instruction  No.  22  was  properly  refused. 

Instruction  No.  3,  given  at  the  request  of  plaintiff, 
told  the  jury  that  if  they  found  from  the  evidence  and 
the  instructions  that  the  plaintiff  had  proved  his  case 
as  laid  in  his  declaration,  and  that  deceased  was  at 
and  before  the  happening  of  the  accident  in  the  exer- 
cise of  ordinary  care  for  his  own  safety,  then  they 
should  find  the  defendant  guilty.  This  instruction, 
in  substance,  has  frequently  been  passed  upon  by  the 
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courts.  Sometimes  it  has  been  criticised  because  it 
referred  the  jury  to  the  declaration  to  ascertain  what 
case  the  plaintiff  alleged.  Appellant  cannot  avail  him- 
self of  any  such  defect  in  this  instruction  because  in 
two  instructions  which  the  court  gave  at  appellant's 
request,  namely,  Nos.  12  and  13,  like  reference  was 
made  to  the  declaration.  A  party  cannot  complain  of 
a  defect  in  his  opponent's  instructions  if  he  has  asked 
and  obtained  from  the  court  a  like  ruling  on  his  in- 
structions. Aside  from  that  criticism,  this  instruc- 
tion, in  substance,  has  been  approved  or  sustained  in 
the  following  among  other  cases :  North  Chicago  St, 
R.  Co.  V,  Hutchinson,  191  111.  104;  Central  Ry.  Co.  v. 
Bannister,  195  111.  48,  and  cases  there  cited ;  West  Chi- 
cago St.  R.  Co.  V.  Lieserowitz,  197  111.  607;  James  S. 
Kirk  (&  Co.  V.  Jajko,  224  HI.  338;  Chicago  City  Ry.  Co. 
V.  Foster,  226  HI.  288.  But  appellant  argues  that  he 
was  thereby  deprived  of  his  defense  of  an  independent 
intervening  cause  of  the  accident.  This  is  a  misap- 
prehension of  the  declaration.  In  order  that  plaintiff 
could  recover  under  this  instruction  No.  3,  plaintiff 
must  have  proved  his  case  laid  in  the  declaration  by 
a  preponderance  of  the  evidence,  which  the  jury  also 
must  have  believed.  That  declaration  alleged  that  it 
was  by  reason  of  defendant's  negligence  that  plain- 
tiff's intestate  was  struck  and  crushed  and  killed.  If 
the  jury  found  these  facts  established  by  a  prepon- 
derance of  the  evidence  then  there  was  no  independent 
intervening  cause.  Defendant's  position  on  that  sub- 
ject was  covered  by  several  instructions  given  at  ap- 
pellant's request.  No.  8  told  the  jury  that  to  entitle 
the  plaintiff  to  recover  they  must  not  only  find  defend- 
ant guilty  of  a  negligent  breach  of  duty  but  that  this 
breach  was  the  immediate  or  real  cause  of  the  injury 
and  that  there  could  be  no  recovery  unless  such  breach 
of  duty  was  the  immediate  cause  of  the  injury.  By 
No.  12  the  jury  were  required  to  find  that  defendant's 
negligence  was  the  direct  cause  of  the  injuries  to  the 
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deceased  or  they  would  find  defendant  not  guilty.  In 
our  opinion  the  court  below  did  not  err  in  giving  the 
third  instruction. 

This  dispones  of  all  the  errors  assigned.    The  judg- 
ment is  therefore  affirmed. 

Affirmed. 


Katie  Buck,  Appellant,  t.  Pierce  A,  Felter,  Appellee. 
Gen.  No.  7,033. 

Divorce — when  wife  has  no  equitable  right,  as  against  third  per- 
son, to  notes  payable  to  husband.  Where  suit  for  divorce  was  com- 
menced by  plaintiff  against  her  husband,  by  publication,  and  against 
the  administrators  of  an  estate  to  secure  to  her  the  benefit  of  notes 
assigned  by  her  husband,  and  such  notes  had  been  transferred  to 
intervener  who  took  them  in  good  faith  before  maturity  with  no 
knowledge  of  the  pendency  of  the  divorce  suit  and  before  the  case 
had  become  lis  pendens  as  against  the  husband  by  completion  of 
service  of  publication  against  him,  plaintiff  had  no  equitable  right 
to  such  notes  against  intervener. 

Appeal  from  the  Circuit  Court  of  Woodford  county;  the  Hon. 
Stevens  R.  Baker,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1921.    Affirmed.     Opinion  filed  February  23,  1922. 

Orman  Kidgely,  for  appellant. 

E.  J.  Rn.EY  and  Barnes,  Magoon  &  Black,  for  ap- 
pellee. 

Mr.  Presiding  Justice  Dibell  delivered  the  opinion 
of  the  court. 

On  October  26,  1920,  Katie  Buck  filed  a  bill  for 
divorce  against  her  husband,  Edward  E.  Buck,  and 
against  Samuel  A.  Gulp  and  Asa  B.  Culp,  adminis- 
trator of  the  estate  of  John  E.  Culp,  deceased,  and 


Digitized  by  CjOOQ IC 


Second  District — ^Februaby,  1922.  51 

— ' 

Buck  V.  Felter.  224  111.  App.  50. 

had  an  order  for  an  injunction  and  an  injunction  was 
issued  and  was  served  upon  the  Gulps.  On  February 
19,  1921,  she  filed  an  affidavit  of  nonresidence  as  to 
Edward  E.  Buck  and  therein  stated  his  place  of  resi- 
dence outside  of  this  State  and  a  notice  was  mailed  to 
him  on  February  26,  1921.  On  July  11,  1921,  a  cer- 
tificate of  publication  was  executed  by  the  publisher 
of  a  newspaper  and  filed  in  said  cause.  Later,  in 
July,  1921,  she  had  a  decree  of  divorce  against  him, 
which  also  gave  her  the  custody  of  certain  minor 
children.  Prior  thereto.  Pierce  A.  Felter  filed  an  in- 
tervening petition  asking  to  have  himself  declared  the 
owner  of  a  judgment  against  the  estate  of  John  R. 
Gulp.  The  intervening  petition  was  amended  to  bring 
in  two  certain  notes  for  $475  and  $125,  respectively, 
and  asking  that  the  injunction  be  modified  as  to  them. 
The  intervening  petition  was  answered  and  referred 
to  a  master  to  take  and  report  proofs  with  his  con- 
clusions of  law  and  fact.  Such  evidence  was  taken 
and  the  master  made  a  report  favorable  to  Felter  and 
Mrs.  Buck  filed  objections  thereto  which  the  master 
overruled  and  they  stood  as  exceptions  in  the  circuit 
court  where  the  master's  report  was  sustained,  and 
there  was  a  decree  in  favor  of  Felter  accordingly,  from 
which  Mrs.  Buck  appeals. 

Somewhere  about  the  time  this  bill  was  filed  Felter 
sold  a  farm  to  Eebecca  Buck  and  her  husband,  father 
and  mother  of  Edward  E.  Buck,  for  $5,500  and  ac- 
cepted as  payment  therefor  three  promissory  notes 
payable  to  Edward  E.  Buck  and  by  him  assigned  to 
Rebecca  Buck.  One  of  these  notes  was  dated  Janu- 
ary 2,  1920,  was  executed  by  Samuel  A.  Gulp  and  Asa 
B.  Gulp  for  $475,  due  one  year  after  date,  payable  to 
Edward  E.  Buck.  Another  of  said  notes  was  dated 
March  1,  1920,  due  one  year  after  date,  executed  by 
said  Samuel  and  Asa  B.  Gulp  and  payable  to  Edward 
E.  Buck  and  before  the  sale  of  said  farm  by  Felter 
to  Rebecca  Buck  and  husband,  said  notes  had  been 
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assigned  by  Edward  E.  Buck  to  his  mother,  Rebecca 
Buck.  Another  note  for  $1,000,  dated  March  1,  1919, 
payable  one  year  after  date,  was  made  by  John  R. 
Gulp  and  payable  to  Edward  E.  Buck.  Before  Janu- 
ary 5,  1920,  John  R.  Gulp  died  and  on  the  latter  date 
Edward  E.  Buck  filed  said  note  against  the  estate  of 
John  R.  Gulp  and  it  was  on  that  day  allowed  as  a  claim 
in  favor  of  Edward  E.  Buck  in  the  sum  of  $1,050.75. 
Thereafter  said  claim  was  assigned  to  Rebecca  Buck 
and  the  said  note,  not  having  been  filed  in  the  county 
court,  was  also  assigned  to  Rebecca  Buck,  and  she 
also  assigned  said  note  to  Felter  to  apply  on  the  pay- 
ment for  said  farm,  and  soon  thereafter  it  was  ascer- 
tained that  said  note  was  in  judgment  against  said 
estate,  and  said  judgment  was  also  assigned  to  Felter. 
This  was  done  in  November,  1920.  The  proof  shows 
that  Felter  took  these  notes  in  good  faith  for  value 
with  no  knowledge  of  the  pendency  of  this  suit,  or 
that  there  had  been  an  injunction  issued  against  and 
served  upon  the  Gulps,  and  with  no  notice  that  Mrs. 
Buck  had  any  claim  against  her  husband  in  connection 
therewith.  He  did  know  that  Mr.  and  Mrs.  Edward 
E.  Buck  had  had  trouble  and  that  was  all.  The  two 
smaller  notes  he  took  before  maturity.  He  al^  took 
the  $1,000  note  before  maturity  without  any  knowledge 
at  that  instant  that  it  had  been  reduced  to  judgment 
against  the  estate  of  John  R.  Gulp  and  before  the 
maturity  of  that  $1,000  note. 

In  Allison  v.  Drake,  145  HI.  500,  it  is  held  that  where 
a  bill  in  equity  is  filed,  lis  pendens  begins  from  the 
service  of  summons  and  not  before,  unless  the  defend- 
ant appears.  That  is  held  in  numerous  other  cases  in 
this  State.  In  this  case  there  was  no  service  of  sum- 
mons on  Edward  E.  Buck  and  he  never  appeared.  The 
most  that  can  be  claimed  as  to  lis  pendens  against 
Edward  E.  Buck  in  this  case  is  that  when  service  by 
publication  is  made  and  completed  the  suit  then  be- 
comes lis  pendens.    The  affidavit  for  nonresidence  in 


Digitized  by  CjOOQ IC 


Sbcx)nd  District — Februaby,  1922.  53 

Penniman  v.  Bennett,  224  111.  App.  53. 

this  case  was  not  filed  until  February  19, 1921.  Notice 
was  mailed  to  Edward  E.  Buck  on  February  26,  1921. 
The  first  publication  was  on  February  24,  1921,  and 
the  last  on  March  17,  1921.  The  notice  required  Ed- 
ward E.  Buck  to  appear  on  the  first  Tuesday  in  April, 
1921,  and  a  certificate  of  publication  was  executed  and 
filed  on  July  11,  1921.  Under  the  view  most  favorable 
to  Mrs.  Buck  the  suit  did  not  become  lis  pendens  as 
to  Edward  E.  Buck  until  either  the  first  publication 
or  the  last  publication  or  the  filing  of  the  certificate 
of  mailing.  All  these  transactions  by  which  Felter 
became  the  owner  of  these  notes  and  this  judgment 
took  place  long  before  the  case  was  lis  pendens  as  to 
Edward  E.  Buck.  Felter  took  these  papers  in  good 
faith  for  value  and  without  notice,  either  actual  or 
constructive,  of  any  claim  that  Mrs.  Buck  had  against 
Edward  E.  Buck  for  the  same,  and  without  notice  of 
any  injunction  relating  to  them.  We  are  of  opinion 
that  as  against  Felter,  she  has  no  equitable  right  to 
these  notes  or  to  the  judgment. 
The  decree  is  therefore  affirmed. 

Affirmed. 


David  B.  Penniman,  Appellant,  t.  Frank  L  Bennett, 
Director  of  Public  Works  and  Buildings  of  State 
of  Illinois  et  al.,  Appellees. 

Gen.  No.  6,902. 

1.  Roads  and  bbidges — tids  for  use  of  patented  articles,  materials 
or  processes  in  construction  of  roads.  The  act  of  1919  (Cahlll's  IlL 
St.  ch.  121,  t  227),  known  as  House  BiU  No.  86,  in  relation  to  the 
use  of  patented  articles,  materials  and  processes  for  constructing 
and  maintaining  roads  and  streets,  permits  the  Department  of  Pub- 
lic Works  and  Buildings  to  call  for  bids  for  the  use  of  such  patented 
articles,  materials  or  processes  upon  plans  and  specifications  formu- 
lated by  the  bidders. 
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2.  Roads  and  bridges — hide  for  use  of  patented  and  unpatented 
articles  and  materials  in  huilding  hard  roads.  The  provisions  of 
section  7  of  the  Hard  Roads  Act  (Cahiirs  III.  St.  ch.l21,  K  189)  and 
of  the  act  of  1919  (Cahill's  III  St.  eh.  121,  f  227),  known  as  House 
Bill  No.  86,  are  in  pari  materia  and  effect  should  be  given  to  both 
in  construing  the  law  relating  to  contracts  for  the  building  of  hard 
roads,  and  the  provisions  of  both  may  be  carried  out  at  the  same 
time  by  receiving  bids,  both  for  the  use  of  articles  and  materials 
which  are  patented  and  for  the  use  of  those  which  are  not  patented, 
the  latter  to  he  on  forms  provided  by  the  Department  of  Public 
Works  and  Buildings  and  the  former  upon  specifications  formulated 
by  the  bidder. 

3.  Statutes — when  statutes  in  pari  materia  and  to  he  construed 
together.  Statutes  which  are  not  inconsistent  with  each  other  and 
which  relate  to  the  same  subject-matter  are  in  pari  materia  and 
should  be  construed  together  and  effect  given  to  both  though  they 
contain  no  reference  to  each  other  and  were  passed  at  different 
times. 

Appeal  from  the  Circuit  Court  of  Winnebago  county;  the  Hon. 
Robert  K.  Welsh,  Judge,  presiding.  Heard  in  this  court  at  the 
December  term,  1920.     Affirmed.     Opinion  filed  February  23,  1922. 

H.  S.  Hicks,  for  appellant. 

Edward  J.  Beundage  and  E.  D.  Reynolds,  for  ap- 
pellees. 

Mr.  Justice  Jones  delivered  the  opinion  of  the  court. 

The  Department  of  Public  Works  and  Buildings  of 
the  State  of  Illinois,  acting  under  the  provisions  of 
what  is  known  as  the  Hard  Roads  Act,  let  a  contract 
to  the  Granite  Bituminous  Paving  Company  of  St. 
Louis  for  the  construction  of  a  section  of  hard  road 
on  what  is  known  as  the  Granite  Highway  in  the 
township  of  Winnebago,  county  of  Winnebago,  Illi- 
nois. Section  7  of  the  Hard  Roads  Act  (CahilPs  111. 
St.  ch.  121,  Tl  189)  requires  that  all  roads  shall  be  con- 
structed in  strict  accordance  with  plans,  specifications, 
estimates  of  cost  and  contracts  of  the  department. 
The  Hard  Roads  Act  was  passed  by  the  legislature  in 
1917.    In  1919  an  Act  entitled  ''An  Act  in  relation  to 
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the  use  of  patented  articles,  materials  and  processes 
for  constructing  or  maintaining  roads  and  streets  in 
counties,  cities,  towns,  villages,  townships  and  dis- 
tricts'*  was  duly  passed  and  approved.  (Cahill's  HI. 
St.  ch.  121,  T[  227.)  This  act  was  known  as  House 
Bill  No.  86  and  shall  be  hereinafter  referred  to  by 
that  number  instead  of  its  title.  Said  House  Bill 
No.  86  provides  as  follows:  *'That  any  article,  ma- 
terial or  process  covered  by  Letters  Patent  granted 
by  the  United  States  government  may  be  specified  and 
used  for  constructing  or  maintaining  any  proposed 
public  highway,  road  or  street  or  section  thereof, 
whether  built  by  the  State  or  by  any  county,  city,  town, 
village,  township  or  district:  Provided  that  said 
specifications  are  drawn  so  as  to  provide  for  an  alter- 
native method  or  methods  of  construction  so  that  com- 
petition may  be  had  between  different  types  of  mate- 
rials, answering  the  same  general  purpose." 

On  July  13,  1920,  said  Department  of  Public  Works 
and  Buildings  called  for  bids  on  the  section  of  road 
above  mentioned.  The  notice  to  the  contractors  in- 
vited bids  on,  first,  Portland  Cement  Concrete;  and 
second.  Monolithic  brick  with  detailed  plans,  specifica- 
tions and  estimates  of  cost,  and  in  addition  thereto 
by  section  427  of  said  specifications,  provided  that: 
**  Whenever  a  bidder  wishes  to  submit  a  proposal  for 
any  type  of  bituminous  coiicrete  wearing  course,  pat- 
ented or  otherwise,  other  than  covered  by  these  speci- 
fications, the  bids  shall  be  submitted  on  the  standard 
proposal  form,  furnished  by  the  Department  of  Pub- 
lic Works  and  Buildings,  wdth  the  name  of  the  pave- 
ment and  price  per  square  yard,  including  both  the 
pavement  surface  and  the.  concrete  base  course  or 
other  base  course,  as  specified  in  the  plans,  inserted 
in  the  blank  spaces  provided  by  items  46  and  47  under 
*  Prices.'  Such  a  bid  must  be  accompanied  by  detailed 
specifications  for  such  wearing  courses." 

Subsequent  to  the  letting  of  the  aforesaid  contract 
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appellant  filed  his  bill  herein  to  test  the  lagality  of 
the  method  adopted  by  the  Department  of  Public 
Works  and  Buildings  of  inviting  bids  on  patented 
types  of  paving  to  be  used  in  the  construction  of  the 
'  system  of  State  highways.  The  bill  prayed  for  an 
injunction  to  restrain  the  defendants  from  making 
any  contract  with  said  Granite  Bituminous  Paving 
Company  in  compliance  with  their  said  proposal.  A 
demurrer  was  filed  to  the  bill  and  this  demurrer  was 
sustained.  The  court  thereupon  entered  a  decree  dis- 
missing the  bill  for  want  of  equity.  Appellant  claims 
that  the  provisions  of  section  7  of  the  Hard  Roads  Act 
above  noted  requires  that  all  roads  shall  be  con- 
structed in  strict  accordance  with  plans,  speQifications, 
estimates  of  cost  and  contracts  of  the  Department  of 
Public  Works  and  Buildings,  and  that  in  letting  the 
above-mentioned  contract  the  said  department  did  not 
promulgate  any  plans,  specifications,  etc.,  for  the  ma- 
terial which  is  to  be  used  under  its  contract  with  said 
Granite  Bituminous  Paving  Company,  but,  to  the  con- 
trary, permitted  the  said  company  to  furnish  its  own 
specifications  in  violation  of  the  law.  The  appellant 
contends  that  the  Hard  Roads  Act  and  House  Bill 
No.  86  are  in  pari  materia  and  that  the  provisions 
of  section  7  of  the  Hard  Roads  Act  are  in  no  wise 
altered  by  the  provisions  of  House  Bill  No.  86,  so  that 
the  department  was  required  to  promulgate  the  plans, 
specifications,  estimates  of  cost  and  contracts  for  said 
work. 

The  appellees  concede  that  the  two  acts  are  in  pari 
materia  but  insist  that  House  Bill  No.  86  broadens 
the  powers  of  the  Department  of  Public  Works  and 
Buildings  to  the  extent  that  in  the  construction  or 
maintenance  of  any  proposed  public  highway,  it  may 
use  any  article,  material  or  process  covered  by  Let- 
ters Patent  which  was  not  permitted  by  the  so-called 
Hard  Roads  Act  and  that  said  House  Bill  No.  86  does 
aot  require  that  the  plans,  specifications,  estimates  of 
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cost  and  contracts  shall  be  promulgated  by  the  de- 
partment where  the  use  of  any  article,  material  or 
process  covered  by  Letters  Patent  is  contemplated 
and  further  that  to  require  such  promulgation  of 
plans,  specifications,  etc.,  would  render  unavailing  the 
provisions  of  House  Bill  No.  86  because  of  the  neces- 
sity of  a  multitude  of  such  plans,  specifications,  etc., 
to  cover  every  article  or  material  which  might  be  used. 

We  are  of  the  opinion  that  under  the  Hard  Roads 
Act  and  before  the  passage  of  House  Bill  No.  86,  such 
a  letting  of  contracts  as  was  here  made  by  the  De- 
partment of  Public  Works  and  Buildings  was  not  per- 
mitted but  that  the  legislature  intended  to  liberalize 
the  letting  of  contracts  by  permitting  the  department 
to  make  use  of  valuable  materials  which  are  patented 
and  which  under  the  law  as  it  then  existed  could  not 
be  specified  by  the  department.  Therefore,  House 
Bill  No.  86,  above  set  forth,  was  enacted  and  it  ex- 
pressly permits  the  use  of  articles,  materials  and 
processes  covered  by  Letters  Patent  and  further  per- 
mits the  department  to  call  for  bids  for  the  use  of 
such  patented  article,  material  or  process  upon  plans, 
specifications,  etc.,  formulated  by  the  bidder  under 
conditions  set  forth  therein. 

The  rule  of  the  department  known  as  section  427 
of  the  specifications  of  July  13,  1920,  providing  for 
the  submission  of  bids  upon  forms  supplied  by  the  de- 
partment but  upon  specifications  promulgated  by  the 
bidder,  is  based  upon  said  subsequent  act  of  the  legis- 
lature and  is  in  harmony  with  it.  The  two  acts  of  the 
legislature  are  in  pari  materia  and  effect  should  be 
given  to  both  of  them  in  construing  the  law  relating 
to  contracts  for  the  building  of  hard  roads.  The  pro- 
visions of  section  7  of  the  Hard  Roads  Act  as  applied 
to  the  methods  of  construction  provided  for  in  that 
act  may  be  fully  carried  out  while  at  the  same  time 
the  provisions  of  House  Bill  No.  86  may  be  carried  out, 
thus  permitting  competition  in  the  use  of  articles  not 
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patented  and  those  \Yhich  are  patented.  Giving  effect 
to  both  of  the  acts,  the  department  is  authorized  to 
receive  bids  on  articles  and  materials  which  are  not 
patented,  and  those  which  are  patented.  If  the  bid 
contemplate»  the  use  of  articles  and  materials  not 
patented,  the  bidder  must  use  the  forms  provided  by 
the  department.  But  if  the  bid  contemplates  the  use 
of  patented  article  or  materials,  the  bidder  must  for- 
mulate and  provide  the  specifications  therefor.  The 
department  is  thus  enabled  to  obtain  the  best  results 
from  competitive  bidding. 

The  two  acts  are  essential  to  a  proper  program  of 
hard  road  construction  and  are  not  to  be  considered 
inconsistent  with  each  other.  Statutes  which  are 
not  inconsistent  with  each  other  and  which  relate  to  the 
same  subject-matter  are  in  pari  materia  and  should  be 
construed  together  and  effect  be  given  to  them,  al- 
though they  contain  no  reference  to  one  another  and 
were  passed  at  different  times.  South  Park  Comers 
V.  First  Nat.  Bank  of  Chicago,  177  111.  234.  It  follows 
then  that  the  decree  dismissing  the  bill  for  want  of 
equity  must  be  affirmed. 

Decree  affirmed. 


Thomas  Bell,  Appellant,  t.  Frank  V.  Groom,  Appellee. 
Gen.  No.  6,915: 

1.  Landlord  and  tenant — when  holding  over  creates  tenancy 
from  year  to  year.  A  tenant  under  a  written  lease  for  a  year  or 
years  who  holds  over  without  any  further  agreement  or  understand- 
ing becomes  a  tenant  from  year  to  year  and  the  tenancy  Is  subject 
to  all  the  covenants  and  stipulations  contained  in  the  original  lease, 
so  far  as  they  are  applicable  to  the  new  condition  of  things. 

2.  Landlord  and  tenant — when  holding  over  creates  tenancy 
from  year  to  year.    When  a  tenant  holds  over  after  the  expiration 
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of  the  original  term  under  a  written  lease  for  a  year  or  years,  his 
holding  over  does  not  renew  or  extend  the  original  lease  for  a  like 
term  hut,  in  case  such  holding  over  is  acquiesced  in  by  the  landlord, 
the  tenancy  becomes  a  tenancy  from  year  to  year. 

3.  Landlord  and  tenant — nature  of  tenancies  from  year  to  year. 
Tenancies  from  year  to  year  are  the  creation  of  judicial  decisions, 
based  upon  principles  of  policy  and  Justice,  and  are  indeterminate 
as  to  duration,  the  tenant  having  a  lease  for  a  year  certain  with  a 
growing  interest  that  his  tenancy  may  continue  from  year  to  year 
thereafter  until  it  is  terminated  by  some  aflflrmative  act  of  the 
landlord,  recognized  or  commanded  by  law. 

4.  L*ANDLORD  AND  TENANT — tohen  noticc  or  demand  to  quit  or  sur- 
render up  possession  not  necessary.  Where  a  tenancy  is  for  a  fixed 
period,  such  as  a  year  or  a  term  of  years,  no  notice  or  demand  to 
quit  or  surrender  up  possession  at  the  expiration  of  the  term  is 
necessary  under  the  law  and  a 'covenant  that  the  lessee  will  yield 
up  the  premises  without  notice  adds  nothing  to  the  rights  of  the 
lessor  and  takes  nothing  from  the  rights  of  the  lessees  and  the 
tenant's  duty  with  respect  to  yielding  up  possession  at  the  end  of 
the  term  without  notice  is  the  same  with  or  without  such  covenant 

5.  Landlord  and  tenant — necessity  of  60  days'  notice  to  termi- 
nate tenancy  from  year  to  year.  To  terminate  a  tenancy  from  year 
to  year,  60  days'  notice  is  necessary  regardless  of  the  terms  of  the 
original  lease  out  of  which  the  tenancy  grew. 

Appeal  from  the  Circuit  Court  of  Fulton  county;  the  Hon.  Harry 
M.  Waggoner,  Judge,  presiding.  Heard  In  this  court  at  the  April 
term,  1921.     Affirmed.    Opinion  filed  February  23.  1922. 

E.  D.  Robinson,  Harvey  H.  Atherton  and  Glenn 
Ratcliff,  for  appellant. 

Clarence  W.  Heyl,  Harry  C.  Heyl  and  M.  P.  Price, 
for  appellee. 

Mr.  Justice  Jones  delivered  the  opinion  of  the  court. 

The  appellant,  Thomas  Bell,  on  August  2,  1917,  by 
an  indenture  of  that  date,  leased  and  demised  to  the 
appellee.  Groom,  a  certain  brick  store  building  and 
warehouse  in  the  village  of  London  Mills,  Illinois,  from 
the  1st  day  of  August,  1917  to  the  1st  day  of  August, 
1918,  at  an  annual  rental  of  $240  due  and  payable  in 
equal  monthly  instalments,  the  first  payment  being 
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due  August  1,  1917.  The  lease  provided,  among  other 
things,  that  the  lessee,  at  the  expiration  of  the  term 
of  the  lease,  would  yield  up  the  premises  to  the  lessor 
without  further  notice. 

The  appellee  went  into  possession  of  the  premises 
at  the  beginning  of  the  lease  and  has  continued  to  oc- 
cupy the  same  ever  since  without  any  other  agreement 
with  his  landlord  with  reference  to  the  tenancy.  He 
has  paid  the  rent  each  month  up  to  and  including  July 
1,  1920,  which  was  in  full  of  all  rent  due  to  August  1, 
1920.  On  June  17,  1920,  the  appellant  caused  a  notice 
to  be  served  on  appellee  notifying  the  latter  to  quit 
and  deliver  up  possession  of  the  premises  within  10 
days  from  that  date.  No  other  notice  or  demand  for 
possessidn  has  been  given. 

Appellant  instituted  proceedings  in  forcible  entry 
and  detainer  against  appellee  on  August  25,  1920.  At 
the  time  of  the  hearing  of  this  cause  before  the  justice 
of  the  peace,  appellee  tendered  the  sum  of  $40  as  rent 
for  August  and  September  and  has  also  tendered  to 
the  appellant  the  rent  for  each  and  every  month  there- 
after up  to  the  time  of  the  trial  of  this  cause  in  the 
circuit  court  where  the  case  was  heard  by  the  court 
without  the  intervention  of  a  jury  upon  a  stipulation 
of  facts.  The  circuit  court  entered  a  judgment  in  favor 
of  the  appellee.  This  cause  is  here  on  appeal  from 
such  judgment. 

The  only  question  which  is  urged  before  us  and  the 
only  one  which  is  involved  in  this  case  is  whether  or 
not  appellant  was  entitled  to  possession  of  the  prem- 
ises in  question  on  August  1,  1920,  without  having 
given  appellee  a  60-day  notice  in  writing  prior  thereto. 

It  is  contended  by  appellant  that  where  a  tenant  by 
the  year  or  for  a  longer  period  holds  over  after  the 
expiration  of  his  term,  and  where  the  lease  specifically 
provides  that  at  the  expiration  of  the  term  the  tenant 
will  yield  up  the  premises  to  the  landlord  without  fur- 
ther notice,  such  covenant  to  yield  up  possession  is 
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binding  on  the  tenant  at  the  expiration  of  each  and 
every  year  of  his  occupancy  thereafter  and  that  no 
notice  to  quit  is  required  prior  to  the  expiration  of  any 
year  in  which  the  tenant  holds  over. 

Under  the  terms  of  the  original  lease,  in  this  case, 
appellee's  tenancy  expires  on  the  last  day  of  July, 
1918.  He  has  held  over  ever  since  and  it  is  his  con- 
tention that  under  the  facts  as  the  same  are  stipu- 
lated, he  is  now  a  tenant  from  year  to  year  and  that  his 
tenancy  cannot  be  terminated  except  by  a  60-day  writ- 
ten notice  to  him  prior  to  the  expiration  of  the  year  of 
his  tenancy  in  which  the  notice  is  given. 

It  has  been  repeatedly  held  by  the  Supreme  Court  of 
this  State  that  where  a  tenant  under  a  written  lease 
for  a  year  or  years  holds  over  without  any  further 
agreement  or  understanding,  he  becomes  a  tenant  from 
year  to  year  and  the  tenancy  is  subject  to  all  the 
covenants  and  stipulations  contained  in  the  original 
lease,  so  far  as  they  are  applicable  to  the  new  condi- 
tion of  things.  This  principle  of  law  was  first  an- 
nounced by  our  Supreme  Court  in  Prickett  v.  Ritter, 
16  m.  96,  and  has  since  then  been  followed  and  ap- 
proved in  a  long  line  of  cases.  In  fact  this  principle, 
so  far  as  we  can  observe,  is  the  rule  of  law  in  all  juris- 
dictions where  tenancies  from  year  to  year  are  recog- 
nized. 

It  will  be  noted  that  the  holding  over  does  not  re- 
new or  extend  the  lease  but  it  creates  a  new  tenancy 
from  year  to  year.  It  is  not  an  uncommon  thing  for  a 
lease  to  contain  a  provision  giving  the  lessee  the  right 
to  renew  it  either  upon  the  same  or  other  conditions, 
nor  is  it  unusual  for  the  lease  to  provide  that  the 
lessee  may  by  exercising  his  option  extend  the  lease 
for  a  definite  period  of  time.  But  such  renewals  or 
extensions  do  not  create  a  tenancy  from  year  to  year. 
The  tenancy  in  such  case  is  created  by  contract  be- 
tween the  parties.  This  is  not  so  in  cases  where  the 
tenant  holds  over  after  the  expiration  of  his  original 
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term.  It  does  not  matter  whether  his  original  term 
was  for  a  period  of  one  year  or  for  a  number  of  j^ears, 
his  holding  over  does  not  renew  or  extend  the  original 
lease  for  a  like  period  but  in  case  such  holding  over  is 
acquiesced  in  by  the  landlord,  the  tenancy  becomes  one 
from  year  to  year.  It  will,  therefore,  be  readily  under- 
stood why  the  tenancy  of  one  holding  over  is  subject 
to  the  covenants  and  conditions  contained  in  the  orig- 
inal lease  only  so  far  as  they  may  fit  the  new  condi- 
tion of  things.  The  reason  for  not  makirig  all  of  the 
covenants  of  the  original  lease  applicable  to  the  new 
tenancy  from  year  to  year  is  that  the  new  conditions 
may  make  many  of  the  covenants  of  the  original  lease 
impossible  or  unnecessary  of  performance  in  another 
year.  For  example,  if  the  tenant  had  covenanted  that 
he  would  perform  certain  labor  during  the  term  of  his 
original  lease  and  his  performance  of  it  would  make 
it  impractical  or  impossible  of  repetition,  can  it  be 
urged  that  this  covenant  should  or  could  be  enforced 
during  the  new  period  in  which  the  tenant  holds  overt 
Again,  if  the  tenancy  in  the  first  instance  was  for  a 
term  of  5  years,  the  holding  over  is  not  for  a  period 
of  like  duration  but  is  from  year  to  year. 

Tenancies  from  year  to  year  are  the  creation  of  ju- 
dicial decisions,  based  upon  principles  of  policy  and 
justice.  Such  tenancies  are  indeterminate  as  to  dura- 
tion. A  tenant  from  year  to  year  has  a  lease  for  a 
year  certain  with  a  growing  interest  that  his  tenancy 
may  continue  from  year  to  year  thereafter  until  it  is 
terminated  by  some  affirmative  act  of  the  landlord,  rec- 
ognized or  commanded  by  the  law.  In  24  Cyc.  1028,  it 
is  said  in  the  text  that  although  a  tenancy  from  year 
to  year  has  many  of  the  qualities  of  a  tenancy  for  a 
definite  term  of  years,  the  tenancy  is  substantially  a 
tenancy  at  will,  except  that  such  will  cannot  be  de- 
termined without  notice  to  quit. 

Where  the  tenancy  is  for  a  fixed  and  definite  period, 
such  as  a  year  or  for  a  term  of  years,  no  notice  or 
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demand  to  quit  or  surrender  up  possession  at  the  ex- 
piration of  the  term  is  necessary  under  the  law;  and 
a  covenant  that  the  lessee  will  yield  up  the  premises 
to  the  landlord  at  such  time  without  notice  adds  noth- 
ing to  the  rights  of  the  lessor  and  takes  nothing  from 
the  rights  of  the  lessee,  because  section  12  of  the  Land- 
lord and  Tenant  Act  of  this  State  (Cahill's  111.  St.  ch. 
80,  ^  12),  provides  that  when  the  tenancy  is  for  a  cer- 
tain period  and  the  term  expires  by  the  provisions  of 
the  lease,  the  tenant  is  then  bound  to  surrender  pos- 
session and  no  notice  to  quit  or  demand  for  possession 
is  necessary.    Therefore,  it  will  be  seen  that  the  cove- 
nant of  the  lease  relied  upon  by  the  appellant  in  this 
cause  simply  states  what  has  already  been  declared 
by  the  statute  to  be  the  law.    With  respect  to  the  neces- 
sity of  yielding  up  possession  at  the  expiration  of  the 
term  without  notice,  the  duty  of  the  tenant  was  the 
same  irrespective  of  the  terms  of  the  written  contract 
between  the  parties  and  was  the  same  with  or  without 
said  covenant.    If,  at  the  expiration  of  the  term  men- 
tioned in  the  lease,  i.  e.,  August  1,  1918,  the  landlord 
had  desired  possession  of  his  premises,  he  might  have 
recovered  it  without  the  necessity  of  giving  a  .60-day 
notice.    This  could  have  been  done  because  such  date 
marked  the  termination  of  the  tenancy  under  the  con- 
tract between  the  parties ;  but  when  the  appellee  held 
over  and  the  appellant  accepted  rent  for  such  holding 
over,  the  law  stepped  in  and  by  implication  created  a 
new  tenancy,  not  for  a  fixed  and  definite  term  of  one 
year  but  from  year  to  year,  the  exact  termination  of 
which  could  only  be  fixed  by  a  notice  given  pursuant 
to  law.    This  situation  is  an  example  of  the  new  con- 
dition of  things  which  excepts  the  tenancy  of  appel- 
lee from  the  covenant  requiring  him  to  yield  up  pos- 
session without  notice.    Such  covenant  had  reference 
only  to  the  fixed  and  definite  term  prescribed  by  the 
original  lease.    It  could  have  no  reference  to  a  new 
tenanc^^  from  year  to  year.    And  besides  this,  section 
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5  of  the  Landlord  and  Tenant  Act  (CahilPs  HI.  St.  ch. 
80,  ^  5)  expressly  provides,  that  in  all  cases  of  ten- 
ancy from  year  to  year,  60  days'  notice,  in  writing, 
shall  be  sufficient  to  terminate  the  tenancy  at  the  end 
of  the  year.  Such  notice  may  be  given  at  any  time 
within  4  months  preceding  the  last  60  days  of  the 
year. 

In  some  jurisdictions  it  has  been  held  that  a  ten- 
ant who  occupies  demised  premises  for  several  years 
after  the  termination  of  his  lease  creates  each  year  a 
now  term  expiring  at  the  close  of  the  current  year  and 
requiring  no  notice  for  its  termination,  but  such  rule 
is  not  in  force  in  Illinois,  where  it  has  been  repeatedly 
held  that  if  a  tenant  under  a  demise  for  a  year  or 
more  holds  over  at  the  end  of  his  term  without  any 
new  agreement  with  the  landlord,  he  will  be  treated 
as  a  tenant  from  year  to  year.  {Hunt  v.  Morton,  18 
lU.  75;  Goldsborough  v.  Gable,  140  111.  269.)  And  it 
seems  to  us  that  the  Illinois  rule  is  according  to  the 
great  weight  of  authority  on  the  subject.  The  Ap- 
pellate Court  of  the  First  District  in  a  well-consid- 
ered case,  Eately  v.  Myers,  96  HI.  App.  217  (follow- 
ing the  language  of  Goldsborough  v.  Gable,  supra), 
said  that  where  the  tenant  remained  in  possession 
after  the  expiration  of  his  term  without  any  new  con- 
tract in  respect  thereto,  it  was  optional  with  appel- 
lant to  treat  him  as  a  trespasser  waiving  the  wrong 
of  holding  over  or  to  treat  him  as  a  tenant;  and  by 
accepting  the  payment  of  rent  thereafter  the  landlord 
made  his  election  and  the  tenant  became  a  tenant  of 
the  premises  from  year  to  year  upon  the  same  terms 
and  subject  to  the  same  rent  as  provided  in  the  orig- 
inal contract.  And  it  was  held  by  the  court  that 
where  a  tenant  remains  in  possession  after  the  expira- 
tion of  a  term  of  years,  with  the  consent  of  the  land- 
lord, the  law  will  imply  a  new  tenancy  from  year  to 
year,  i.  e.,  without  a  definite  period  for  its  termina- 
tion, and  if  either  party  desires  to  terminate  it,  good 
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faith  requires  that  reasonable  notice  should  be  given. 
And  it  was  further  held  that  under  the  statute  in  force 
in  this  State  such  notice  must  be  a  60-day  notice. 

We  therefore  conclude  that  the  covenant  in  the 
lease  relied  on  by  appellant  has  no  application,  to 
the  new  tenancy  from  year  to  year  imder  which  appel- 
lee is  now  in  possession  of  the  premises ;  that  appellee 
now  being  a  tenant  from  year  to  year  is  entitled  to 
60  days'  notice  to  quit;  and  inasmuch  as  no  such 
notice  was  given  to  him,  this  suit  cannot  be  main- 
tained. Therefore,  the  judgment  of  the  circuit  court 
is  affirmed. 

Affirmed. 


John  Beell^  Appellee^  t.  John  Petritz,  Appellant. 
Gen.  No.  6,950. 

1.  Limitation  of  actions — lohen  amended  declaration  lor  mali- 
cious prosecution  does  not  state  new  cause  of  action.  Where  the 
declaration  in  a  suit  for  malicious  prosecution  and  false  arrest 
stated  a  complete  cause  of  action,  based  upon  proceedings  before  a 
police  magistrate,  and  also  counted  upon  a  subsequent  indictment 
and  prosecution  in  the  circuit  court,  an  amended  declaration  which 
merely  struck  out  the  part  based  upon  the  prosecution  in  the  circuit 
court  did  not  state  a  new  cause  of  action  which  would  be  subject  to 
the  statute  of  limitations. 

2.  Limitation  op  actions — what  determines  whether  amendment 
to  delaration  states  new  cause  of  action.  Whether  an  amendment  to 
a  declaration  states  a  new  cause  of  action  is  not  to  be  determined 
by  what  proof  may  support  defendant's  plea  but  by  the  proofs  that 
are  to  support  plaintifTs  declaration. 

3.  Maucious  prosecution — when  averments  concerning  sw&ae- 
quent  proceedings  are  not  necessary.  In  an  action  for  malicious 
prosecution,  if  the  criminal  prosecution  instituted  by  defendant  be- 
fore a  poUce  magistrate  was  terminated  by  its  dismissal,  plaintiff's 
cause  of  action,  if  he  had  one,  was  fully  ripened  and  it  was  unneces- 
sary for  him  to  make  further  averments  concerning  subsequent  pro- 
ceedings against  him  though  they  grew  out  of  the  same  charge. 
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4.  Malicious  prosecution — when  prosecution  ended  for  purposes 
of  action  for  malicious  prosecution.  If  a  party  is  brought  before  an 
examining  magistrate  and  discharged,  though  the  proceeding  might 
be  renewed  the  prosecution,  in  point  of  law,  is  ended  and  the  party 
may  maintain  an  acJ:ion  for  malicious  prosecution. 

5.  Malicious  proseci^tion — lohen  evidence  of  default  in  rent  by 
plaintiff  properly  excluded.  In  an  action  for  malicious  prosecution, 
based  upon  a  charge  of  larceny  made  against  a  tenant  for  taking 
away  certain  wood  cut  on  the  premises  and  which  he  claimed  to 
own,  the  fact  that  plaintiff  was  in  default  of  rent  was  immaterial 
and  evidence  of  such  fact  was  properly  excluded. 

6.  Malicious  prosecution — when  exclusion  of  testimony  of  As- 
sistant State's  Attorney  not  substantial  error.  In  an  action  for  false 
arrest  and  malicious  prosecution,  there  was  no  substantial  error  in 
the  court's  refusal  to  permit  the  Assistant  State's  Attorney  to  tell 
why  the  prosecution  was  dismissed  before  the  police  magistrate, 
where  it  appears  that  the  magistrate  examined  witnesses  for  both 
parties  and  the  hearing  was  practically  concluded  before  dismissal. 

7.  Malicious  prosecution — when  exclusion  of  evidence  of  plain- 
tifTs  subsequent  indictment,  trial  and  acquittal  not  error.  Where 
a  suit  for  malicious  prosecution  and  false  arrest  was  based  upon  a 
prosecution  before  a  police  magistrate,  which  was  dismissed,  it  was 
not  error  for  the  court  to  refuse  the  offer  of  defendant  to  prove  the 
indictment  of  plaintiff  and  his  trial  and  acquittal  in  the  circuit 
court  in  a  subsequent  prosecution  Initiated  by  the  State's  Attorney 
instead  of  defendant. 

8.  Malicious  prosecution — when  advice  of  counsel  is  defense. 
Advice  of  counsel  is  a  defense  in  a  suit  for  malicious  prosecution 
only  when  the  defendant  made  a  full  disclosure  to  his  counsel. 

9.  Malicious  prosecution — full  disclosure  by  defendant  to  coun- 
sel as  question  for  jury.  Whether  the  defendant  in  a  suit  for 
malicious  prosecution  made  a  full  disclosure  to  his  counsel  is  a 
question  of  fact  for  the  jury  under  proper  instructions. 

10.  Malicious  prosecution — when  advice  of  counsel  is  not  de- 
fense. In  a  suit  for  malicious  prosecution,  based  upon  the  prosecu- 
tion of  plaintiff  on  the  charge  of  larceny  of  wood  which  plaintiff 
claimed  was  given  to  him  by  defendant,  the  advice  of  counsel  was 
not  a  defense  where  defendant  must  have  known  whether  he  did 
give  the  wood  to  plaintiff  and  he  failed  to  advise  counsel  of  that 
fact  and  the  evidence  on  that  question  preponderated  in  favor  of 
plaintiff. 

11.  Malicious  prosecution — malice  as  inferable  from  want  of 
probable  cause.  In  an  action  for  malicious  prosecution,  malice  may 
be  inferred  from  the  want  of  probable  cause. 

12.  Malicious  prosecution — when  instruction  erroneous.  In  an 
action  for  malicious  prosecution,  where  the  defendant  requested  an 
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instruction  that  if  defendant  communicated  all  the  material  facts 
to  the  State's  Attorney  he  had  a  right  to  act  upon  the  latter*s  ad- 
vice in  causing  the  warrant  to  be  issued,  the  court  improperly 
struck  out  the  word  "material"  but  the  instruction  as  requested  was 
erroneous  in  that  it  did  not  advise  the  Jury  what  were  the  material 
facts  necessary  to  be  disclosed. 

13.  Appeal  and  ebbob — when  error  in  instruction  in  action  for 
malicious  prosecution  not  prejudicial.  In  an  action  for  malicious 
prosecution  and  false  arrest,  the  use  of  an  instruction  of  "proper 
cause"  instead  of  "probable  cause/'  due  to  an  evident  typographical 
error,  "probable  cause"  being  frequently  used  in  other  instructions, 
was  not  prejudicial  error,  it  not  being  likely  to  mislead  the  Jury. 

Appeal  from  the  Circuit  Court  of  Winnebago  county;  the  Hon. 
RoBE»T  K.  Welsh,  Judge,  presiding.  Heard  in  this  court  at  the 
April  term,  1921.    Affirmed.    Opinion  filed  February  23,  1922. 

Charles  W.  Ferguson  and  Thomas  E.  OtiuL,  for 
appellant. 

Garrett,  Maynard  &  Hull,  for  appellee. 

Mr.  Justice  Jones  delivered  the  opinion  of  the  conrt. 

This  is  an  action  in  the  circuit  court  of  Winnebago 
county,  for  malicious  prosecution  and  false  arrest.  It 
resulted  in  a  verdict  and  judgment  for  $850  in  favor 
of  the  plaintiff,  John  Reell,  from  which  the  defend- 
ant, John  Petritz,  prosecutes  this  appeal. 

On  April  2,  1917,  Reell  became  a  tenant  of  Petritz 
on  certain  farm  lands.  Just  prior  to  that  time  Petritz 
had  caused  certain  poplar  trees  upon  the  land  to  be 
cut  so  they  fell  in  the  road.  They  were  then  partially 
trimmed  up.  When  Reell  came  to  the  place  he  fin- 
ished trimming  the  trees,  burned  the  brush,  moved  the 
wood  up  near  the  house  and  during  the  early  part  of 
the  summer  cut  the  limbs  into  stove  wood  and  the 
trunks  into  cord  wood.  Reell  also  helped  an  employee 
of  Petritz  cut  and  trim  up  three  dead  oak  trees  which 
were  standing  where  Petritz  wished  to  build  a  bam, 
and  cut  them  up  as  he  had  done  the  poplar  trees.  He 
Qlaims  that  Petritz  gave  all  the  trees  to  him  for  clear- 
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ing  up  the  brash.  Petritz  denies  this  but  he  does 
not  explain  why  he  had  Reell  work  upon  any  of  the 
trees  or  whether  Reell  was  to  be  paid  for  such  labor. 

Because  Reell  could  not  pay  his  rent  which  fell  due 
in  October,  1917,  Petritz  compelled  him  to  leave  the 
place.  Then  Reell  began  hauling  the  wood  away. 
Petritz  told  him  not  to  take  it  but  Reell  insisted  the 
wood  belonged  to  him.  Petritz  consulted  his  lawyer 
who  sent  two  deputy  sheriffs  out  to  stop  Reell.  The 
next  morning  Reell,  acting  upon  the  advice  of  coun- 
sel, continued  moving  the  wood.  Thereupon  Petritz 
again  consulted  his  attorney,  Hyler,  who  called  up 
Maynard,  attorney  for  Reell.  Maynard  told  Hyler 
that  Reell  claimed  to  be  the  owner  of  the  wood  and 
suggested  a  replevin  suit  but  Hyler  and  Petritz  went 
to  the  State's  Attorney.  The  latter  again  called  up 
Maynard  and  stated  that  he  would  take  action  to  pro- 
tect Petritz  if  something  were  not  done.  When  Reell 
continued  hauling  wood  the  State's  Attorney  told 
Petritz  to  begin  action  before  a  police  magistrate. 
He  did  so  immediately  by  si^earing  out  a  warrant  for 
the  arrest  of  Reell  upon  a  charge  of  larceny.  Reell 
was  arrested  and  placed  in  jail  about  11:00  a.  m. 
and  was  kept  there  until  he  gave  bond  6  hours  later. 

He  appeared  twice  before  the  magistrate  for  a 
hearing.  Petritz  did  not  appear,  apparently  because 
he  did  not  get  notice.  At  the  second  hearing,  wit- 
nesses were  sworn  and  examined  and  the  case  was 
dismissed  upon  motion  of  the  Assistant  State's  At- 
torney. 

After  the  criminal  proceedings  before  the  police 
magistrate  had  been  disposed  of,  Reell  instituted  a 
suit  against  Petritz  for  malicious  prosecution  and 
false  arrest  based  upon  the  arrest  and  the  said  pro- 
ceedings. This  suit  was  brought  to  the  January  term, 
1918,  of  the  circuit  court  and  while  it  was  pending 
and. undetermined  the  grand  jury  returned  an  indict- 
ment against  Reell  charging  him  with  larceny  of  said 
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wood.  This  indictment  resulted  from  the  initiative 
and  procurement  of  the  State's  Attorney  and  not 
that  of  Petritz.  On  February  7,  1918,  a  jury  found 
Eeell  not  guilty  of  said  charge.  Two  days  later,  Feb- 
ruary 9,  Reell  filed  an  amended  declaration  in  which 
he  based  his  charge  of  malicious  prosecution  upon 
the  proceedings  of  the  police  magistrate  court  and 
also  upon  the  indictment  and  proceedings  in  the  cir- 
cuit court.  The  cause  was  tried  upon  this  declaration 
and  a  verdict  was  returned  in  favor  of  the  plaintiff. 
A  motion  for  a  new  trial  was  granted  by  the  court. 
Thereafter,  plaintiff  dismissed  his  suit  and  on  March 
27,  1919,  instituted  a  new  suit  against  the  defendant 
charging  him  with  malicious  prosecution  and  false 
arrest  and  basing  his  charge  on  his  arrest  and  the 
proceedings  before  the  police  magistrate  and  in  the 
circuit  court.  In  each  of  the  counts  of  the  declara- 
tion it  is  averred  that  the  said  prosecution  ended  on 
February  7,  1918,  that  being  the  date  of  plaintiff's 
acquittal.  Subsequently  on  May  6,  1920,  plaintiff  filed 
an  amended  declaration  in  which  he  eliminated  from 
his  charge  all  references  to  his  indictment  and  trial 
in  the  circuit  court  and  grounded  it  solely  upon  the 
arrest  and  the  proceedings  before  the  police  magis- 
trate. A  trial  on  such  amended  declaration  resulted 
in  a  verdict  in  favor  of  the  plaintiff  but  upon  the 
motion  of  the  defendant  it  was  set  aside. 

On  December  7, 1920,  the  defendant  filed  a  plee  of  the 
statute  of  limitations  to  the  said  amended  declaration. 
Plaintiff  demurred  and  upon  the  motion  the  demurrer 
was  carried  back  to  the  amended  declaration.  The 
court  overruled  the  demurrer  to  the  amended  declara- 
tion and  sustained  it  to  the  plea.  Defendant  elected 
to  stand  by  the  plea.  Plaintiff  again  amended  his 
declaration,  to  which  defendant  again  interposed  the 
plea  of  the  statute  of  limitations,  plaintiff  demurred 
and  defendant  moved  to  carry  the  demurrer  back  to 
the  declaration  as  amended.    The  court  overruled  the 


Digitized  by  CjOOQ IC 


70  Appellate  Courts  of  Illinois. 

Reell  V.  Petritz,  224  111.  App.  65. 

demurrer  to  the  declaration  and  sustained  it  to  the 
plea.^  Defendant  elected  to  stand  by  the  plea,  but 
filed  a  plea  of  the  general  issue.  Again  a  trial  re- 
sulted in  a  verdict  for  appellee.  On  the  trial  the  de- 
fendant offered  to  prove  that  the  plaintiff  was  in 
default  of  rent.  He  also  sought  to  show  by  the  As- 
sistant State's  Attorney  why  the  proceedings  before 
the  police  magistrate  were  dismissed  and  to  show  the 
proceedings  under  the  indictment.  These  offers  were 
rejected  by  the  court. 

It  is  insisted  by  the  appellant  that  the  trial  court 
should  have  overruled  the  demurrer  to  the  plea  of 
the  statute  of  limitations  because  the  amended  dec- 
laration as  amended  stated  a  new  cause  of  action  and 
was  not  filed  for  more  than  2  years  after  the  termina- 
tion of  the  prosecution  relied  upon.  Appellant  also 
complains  of  rulings  upon  the  admission  and  exclusion 
of  evidence  and  of  the  giving  and  refusal  of  instruc- 
tions which  will  be  hereinafter  noted. 

The  amended  declaration  as  amended  contained  no 
averment  of  essential  facts  not  found  in  the  original 
declaration.  The  original  declaration,  however,  set 
up  the  indictment,  trial  thereon  and  acquittal  which 
is  not  found  in  the  amended  declaration  as  amended. 
It  is  thus  seen  that  nothing  was  added  to  the  dec- 
laration but  much  was  taken  away  by  the  filing  of 
the  amended  declaration  and  its  subsequent  amend- 
ment. 

An  examination  of  the  original  declaration  will  dis- 
close that  plaintiff  charged  that  in  the  prosecution 
beofre  the  police  magistrate  he  was  adjudged  and 
determined  not  guilty  and  was  then  and  there  dis- 
charged out  of  custody  and  fully  acquitted.  It  will, 
therefore,  be  observed  that  the  amendment  which 
eliminated  all  reference  to  the  plaintiff's  subsequent 
indictment,  arrest,  trial  and  acquittal  still  left  a  full 
and  complete  charge  with  all  necessary  averments  in 
the  declaration,  based  solely  on  the  proceedings  be- 
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fore  the  police  magistrate.  We  cannot  agree  with 
counsel  that  the  effect  of  striking  from  the  declara- 
tion the  averments  concerning  the  proceedings  in  the 
circuit  court  had  the  effect  of  stating  a  new  cause  of 
action.  It  was  the  same  cause  of  action  previously 
stated  but  with  fewer  averments.  In  Wabash  Ry.  Co. 
V.  Bhymer,  214  HI.  579,  it  is  said  that  to  determine 
whether  a  new  cause  of  action  is  stated  by  an  amend- 
ment, two  tests  may  be  applied:  One  is,  whether  or 
not  the -same  evidence  will  support  the  original  and 
amended  declarations,  and  another  is,  whether  a  re- 
covery on  the  original  declaration  is  a  bar  to  a  recov- 
ery on  the  amended  declaration.  Applying  the  first 
test  it  will  readily  be  seen  that  evidence  which  would 
support  the  original  declaration  would  more  than 
serve  to  support  the  amended  declaration  for  it  would 
be  wholly  unnecessary  under  the  amended  declaration 
to  offer  any  proof  in  reference  to  the  proceedings  un- 
der the  indictment  in  the  circuit  court.  The  proof 
necessary  to  support  the  averments  of  the  original 
declaration  in  reference  to  the  proceedings  before  the 
police  magistrate  would  be  sufficient  to  support  every 
averment  in  the  amended  declaration.  And  so  also 
as  to  the  second  test.  No  one  can  seriously  doubt  that 
if  a  recovery  had  been  had  under  the  original  decla- 
ration such  recovery  would  be  a  complete  bar  to  a 
recovery  under  a  declaration  containing  the  aver- 
ments of  the  amended  declaration.  Counsel  for  ap- 
pellant apparently  confuse  the  tests  by  urging  that 
matters  which  might  constitute  a  complete  defense  as 
to  the  original  declaration  would  not  do  so  as  to  the 
amended  declaration.  This  might  be  true  and  yet 
such  a  situation  would  not  affect  the  tests  above  men- 
tioned. For  example,  under  the  original  declaration 
it  would  be  a  good  defense  to  show  that  the  State's 
Attorney  and  not  the  defendant  brought  about  the 
indictment  and  subsequent  criminal  prosecution  of  the 
plaintiff.     However,  the  question  as  to  whether  an 
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amendment  to  a  declaration  states  a  new  cause  of  ac- 
tion is  not  to  be  determined  by  what  proof  may  sup- 
port a  defendant's  plea  but  it  is  to  be  determined 
by  the  proofs  which  are  to  support  the  plaintiff's 
declaration.  If  in  such  a  case  as  the  one  at  bar  the 
criminal  prosecution  instituted  by  the  defendant  be- 
fore the  police  magistrate  was  terminated  by  its  dis- 
missal, then  plaintiff's  cause  of  action,  if  he  had  any, 
was  fully  ripened.  And  it  was  unnecessary  for  him 
to  make  further  averments  concerning  subsequeht  pro- 
ceedings against  him  even  though  they  grew  out  of 
the  same  charge.  We  are  of  the  opinion  that  the 
amended  declaration  as  amended  did  not  state  a  new 
cause  of  action  and  that  the  demurrer  to  the  plea  was 
properly  sustained. 

Authorities  are  not  all  agreed  whether  a  prosecu- 
tion may  be  finally  terminated  in  favor  of  one  charged 
with  crime  until  an  acquittal  on  the  merits.  Differ- 
ent views  have  been  expressed  as  to  whether  or  not 
a  dismissal  by  the  prosecutor  before  an  examining 
magistrate  constitutes,  a  determination  of  the  case. 
Generally  speaking,  whenever  the  prosecution  is  dis- 
missed at  the  instance  of  the  prosecutor  or  the  State's 
Attorney  and  the  prisoner  is  discharged  from  cus- 
tody or  from  bail,  such  proceedings  have  been  held  to 
constitute  a  termination  of  the  case,  as  that  term  is 
used  in  suits  for  malicious  prosecution.  Appellant 
strongly  relies  on  Walker  v.  Martin,  43  HI.  508,  where 
the  plaintiff  had  been  committed  to  jail-  by  a  magis- 
trate in  default  of  bail  to  await  the  action  of  the 
grand  jury;  the  witnesses  were  compelled  to  recog- 
nize. He  was  afterwards  discharged  from  custody 
through  habeas  corpus  proceedings.  It  was  held  that 
in  a  suit  by  him  for  malicious  prosecution,  his  dis- 
charge from  custody  was  not  a  termination  of  the 
prosecution  against  him  because  the  habeas  corpus 
proceedings  in  no  wise  affected  the  magistrate's 
order  committing  the  case  to  the  circuit  court  to  await 
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the  action  of  the  grand  jury.  The  effect  of  this  de- 
cision was  to  hold  that,  although  the  prisoner  had 
been  discharged  from  custody  through  the  habeas  cor- 
pus proceedings,  the  criminal  proceedings  against^ 
him  were  not  dismissed  or  terminated.  The  cause  was 
still  in  the  circuit  court  pending  the  action  of  the 
grand  jury. 

Millar  v.  SoUitt,  131  HI.  App.  196,  is  a  case  very 
much  like  the  one  at  bar  and  the  Appellate  Court  of 
the  First  District  in  that  case  quotes  approvingly  from 
Zebley  v.  Storey ,  117  Pa.  St.  478,  wherein  a  number 
of  cases  are  reviewed,  and  the  following  is  taken  from 
Charles  v.  Abell,  Brightly  N.  P.  (Pa.)  131,  and  it  is 
there  said:  '*It  must  be  acknowledged  that  the  law 
on  this  subject  has  undergone  many  alterations  in 
modem  times.  It  seems  to  be  now  agreed  that  if  a 
grand  jury  ignore  the  bill,  it  is  sufficient  to  maintain 
the  action.  But  this  rule  has  been  still  further  modi- 
fied, and  it  is  settled  that  if  a  party  is  brought  before 
an  examining  magistrate  and  discharged,  though  the 
proceeding  might  be  again  renewed,  still,  in  point  of 
law,  that  prosecution  is  ended,  and  the  party  may 
maintain  the  action  for  malicious  prosecution.  There 
is  a  precedent  for  a  declaration  in  Chitty's  Pleadings, 
in  an  action  brought  under  such  circumstances.  There 
is  no  difference  in  point  of  principle  and  practice  be- 
tween a  discharge  by  a  committing  magistrate  and  a 
discharge  by  a  judge  who  examines  the  case  on  habeas 
corpus.  It  as  effectually  puts  an  end  to  the  prosecu- 
tion as  if  the  defendant  were  discharged  by  a  magis- 
trate, although  a  new  charge  may  be  afterwards 
made."  In  Casebeer  v.  Rice^,  18  Neb.  203,  it  is  said 
that  a  prosecution  may  be  considered  finally  deter- 
mined if  it  is  disposed  of  in  such  a  manner  that  it  can- 
not be  revived;  and  that  the  prosecutor,  if  he  pro- 
ceeds further,  will  be  put  to  a  new  one. 

Therefore,  if  the  dismissal  of  the  proceedings  be- 
fore the  police  magistrate  in  this  case  was  a  final  de- 
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termination  of  th'e  prosecution  which  was  brought 
about  by  appellant,  then  it  was  unnecessary  for  appel- 
lee to  have  alleged  any  subsequent  events,  and  his 
amended  declaration  as  amended  stated  a  complete 
cause  of  action  not  other  or  diflferent  from  that  stated 
in  his  original  declaration  but  lacking  several  aver- 
ments which  were  not  only  unnecessary  but  improper 
in  the  original  declaration. 

On  the  trial  the  defendant  offered  to  prove  that 
the  plaintiff  was  in  default  of  rent.  He  also  sought 
to  show  by  the  Assistant  State's  Attorney  why  the 
prosecution  before  the  police  magistrate  was  dis- 
missed and  to  show  the  proceedings  under  the  indict- 
ment. While  there  was  no  question  about  the  plain- 
tiff being  in  default  of  rent,  still  this  was  not  an  issue 
in  the  case  and  the  fact  would  not  tend  to  prove  or 
disprove  any  material  issue  in  the  case.  We  are  of 
the  opinion  that  there  was  no  substantial  error  in  the 
court's  refusal  to  permit  the  Assistant  State's  Attor- 
ney to  tell  why  the  prosecution  was  dismissed  before 
the  police  magistrate.  It  has  sometimes  been  held 
that  where  proceedings  have  been  dismissed  by  the 
prosecutor,  the  prosecutor's  reason  therefor  may  be 
shown  on  the  question  of  malice,  but  in  a  case  like 
the  one  at  bar  where  the  facts  show  the  magistrate 
examined  witnesses  for  both  parties  and  the  hearing 
was  practically  concluded  before  the  dismissal,  we 
cannot  see  how  any  reason  which  might  be  given  by 
the  State's  Attorney  .would  bear  even  remotely  upon 
the  question  of  malice.  However,  even  if  his  testi- 
mony were  clearly  admissible,  we  do  not  believe  the 
judgment  in  this  case  should  be  reversed  on  that  ac- 
count. The  court's  rulings  could  not  have  materially 
prejudiced  appellant.  This  case  has  been  submitted 
to  three  different  juries,  each  of  which  has  found  the 
issues  in  favor  of  appellee. 

It  was  no  error  for  the  court  to  refuse  the  offer  of 
appellant  to  prove  the  indictment,  trial  and  acquittal 
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of  appellee.  We  have  already  held  that  the  dismissal 
of  the  ease  before  the  police  magistrate  was  a  final 
disposition  of  the  charge  sufficient  to  predicate  a  suit 
for  malicious  prosecution.  The  offer  of  evidence  in- 
cluded proof  that  the  appearance  of  the  appellant  be- 
fore the  grand  jury  and  circuit  court  was  not  volun- 
tary but  in  obedience  to  subpoenas  served  upon  him 
and  that  he  did  not  carry  the  prosecution  beyond  the 
magistrate's  court.  He  contended  throughout  the 
trial  that  he  had  no  part  in  bringing  about  the  indict- 
ment of  appellee  and  his  trial  thereon  but  that  on  the 
contrary  the  State's  Attorney  initiated  those  proceed- 
ings and  compelled  him  to  appear  in  response  to  sub- 
poenas. 

It  is  further  contended  that  the  evidence  should 
have  been  admitted  to  negative  malice,  and  to  show 
probable  cause.  The  indictment  and  trial  subsequent 
to  the  prosecution  before  the  police  magistrate  and 
brought  about  by  other  agencies  could  have  no  weight 
in  showing  whether  appellant  was  actuated  by  malice ; 
and  since  the  suit  resulted  favorably  to  the  appellee 
we  do  not  see  how  such  proceedings  would  tend  to 
show  probable  cause. 

Other  questions  relating  to  the  admission  and  ex- 
clusion of  evidence  are  raised,  but  to  discuss  them 
in  detail  could  serve  no  useful  purpose.  It  is  suffi- 
cient to  say  that  the  trial  court  did  not  commit  any- 
substantial  error  in  its  rulings  upon  admission  or  ex- 
clusion of  evidence. 

The  appellant  contends  that  the  advice  of  counsel 
is  in  this  case  a  full  defense.  Advice  of  counsel  is  a 
defense  in  a  suit  for  malicious  prosecution  only  when 
the  defendant  makes  a  full  disclosure  to  his  counsel. 
Whether  he  did  make  a  fuU  disclosure  or  not  is  a 
question  of  fact  for  the  jury  under  proper  instruc- 
tions by  the  court.  In  this  case  the  appellant  knew 
whether  he  gave  the  wood  in  question  to  the  appel- 
lee.   If  he  did  so  he  failed  to  advise  his  counsel  of 


Digitized  by  CjOOQ IC 


76  ApPELIiATB  COTJBTS  OF  ILLINOIS. 

Reell  V.  Petritz,  224  111.  App.  65. 

that  fact  and  he  cannot  avail  himself  of  that  defense. 
The  evidence  on  the  question  of  whether  the  appel- 
lant gave  the  wood  to  the  appellee  preponderates  in 
favor  of  the  appellee  and  the  finding  of  the  jury  upon 
that  point  was  justified.  {Schattgen  v.'Holnback,  149 
ni.  646.) 

The  appellant  criticizes  a  number  of  instructions. 
The  court  instructed  the  jury  that  malice  might  be 
inferred  from  the  want  of  probable  cause.  The  Su- 
preme Court  approved  this  instruction  in  Roy  v. 
Goings,  112  111.  656,  and  has  never  departed  from  that 
holding. 

The  appellant  requested  the  court  to  instruct  the 
jury  that  if  they  believed  from  the  evidence  the  de- 
fendant communicated  to  the  State's  Attorney  all  the 
material  facts  affecting  the  question  of  the  supposed 
guilt  of  the  plaintiff  which  were  known  to  him,  he 
had  a  right  to  act  upon  the  advice  of  the  State's  At- 
torney in  causing  the  warrant  to  be  issued.  The  court 
modified  the  instruction  by  striking  out  the  word 
'^material."  If  the  instruction  were  to  be  given  at 
all,  this  word  should  not  have  been  ^stricken  out. 
However,  we  are  of  the  opinion  that  the  entire  instruc- 
tion is  not  free  from  error  because  it  does  not  advise 
the  jury  what  are  the  material  facts  which  were  nec- 
essary to  be  disclosed  by  the  appellant  if  the  same 
were  within  his  knowledge.  Complaint  is  made  that 
another  one  of  the  instructions  used  the  words 
** proper  cause."  The  use  of  such  term  is  manifestly 
the  result  of  a  typographical  error.  The  term  was 
used  instead  of  ** probable  cause,"  which  appears  fre- 
quently in  other  instructions;  This  evident  mistake 
in  the  preparation  of  the  instruction  was  not  likely 
to  mislead  the  jury  in  any  degree. 

The  record  in  this  case  is  free  from  prejudicial  er- 
ror and  we  believe  that  substantial  justice  has  been 
done.     The  judgment  is  therefore  affirmed. 

Affirmed. 
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Harry   E.  Brown^  Appellee,  t.   William   S.  Atwood, 

Appellant. 

Gen.  No.  6,953. 

1.  Judgment — warrant  of  attorney  to  confess  judgment  on  future 
award  as  void.  A  warrant  of  attorney  to  confess  Judgment  upon  an 
award  which  is  yet  to  he  made  is  void  because  not  for  the  confession 
of  a  judgment  for  a  fixed  amount. 

2.  Appeal  and  erbob — judgment  as  not  disturbed  because  imr 
proper  or  incorrect  reasons  therefor  were  given.  The  Judgment  of 
the  trial  court  will  not  be  disturbed  by  the  reviewing  court  because 
improper  or  incorrect  reasons  therefor  were  given. 

3.  JuDOBtfEST — what  matters  concluded  by  former  adjudication. 
Where  a  judgment  upon  an  award  was  set  aside  by  the  circuit  court 
upon  motion  of  defendant  made  on  the  ground  that  the  warrant  of 
attorney  under  which  the  judgment  was  entered  was  insufficient 
and  upon  appeal  the  Appellate  Court  held  explicitly  that  such  order 
should  be  affirmed  because  of  the  nullity  of  the  warrant  of  attorney 
to  confess  Judgment,  the  doctrine  of  res  judicata  cannot  be  applied 
to  any  other  element  of  -the  case  although  the  circuit  court  may 
have  given  as  reasons  for  its  order  that  the  award  was  itself  in- 
valid in  certain  respects. 

4.  Abbitbation  and  awabd — presumption  in  favor  of  validity  of 
award.  Courts  look  with  favor  upon  arbitration  as  a  method  of 
settling  disputes,  and  every  presumption  in  favor  of  the  validity 
of  an  award  will  be  indulged. 

6.  Abbitbation  and  awabd — when  evidence  aliunde  as  to  appoint- 
ment and  qualification  of  third  arbitrator  is  admissible.  Where 
nothing  appears  in  an  award  by  arbitrators  to  show  whether  the 
third  arbitrator,  whose  appointment  by  the  two  arbitrators  named 
was  provided  for  in  the  arbitration  agreement,  was  in  fact  ap- 
pointed and  qualified,  evidence  aliunde  may  be  considered  upon 
that  question. 

6.  Abbitbation  and  awabd — when  award  need  not  contain  spe- 
cific findings.  It  is  not  necessary  that  an  award  made  under  an 
arbitration  agreement  which  is  general  and  inclusive  shall  contain 
specific  findings  when  the  controversy  relates  only  to  money  de- 
mands, an  award  in  a  lump  sum  being  sufficient. 

7.  Abibtbatton  and  awabd — right  of  arbitrators  to  give  parties 
notice  of  award  made.  Although  when  an  award  has  once  been 
made  the  arbitrators  are  thereafter  without  power  to  alter  the 
same  or  make  a  new  award,  there  is  no  substantial  objection  to  the 
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arbitrators   giving  the   parties  notice   of  what  award   was  made 
though  the  submission  agreement  does  not  require  such  notice. 

8.  Arbitration  and  award— tcTien  notice  of  finding  and  award  is 
admissible  in  evidence.  In  an  action  of  assumpsit  upon  ^n  award, 
it  is  competent  to  introduce  in  evidence  a  notice  of  the  finding  and 
award  for  the  purpose  of  showing  that  a  certain  matter  was  in 
fact  disposed  of  by  the  award. 

9.  Appeal  and  error — when  Appellate  Court  may  pass  upon  all 
questions  of  law  and  fact  involved.  In  cases  appealed  from  the 
trial  court  to  the  Appellate  Court,  such  court  may  pass  upon  all 
questions  of  law  and  fact  involved  though  no  propositions  of  law 
or  fact  were  submitted  to  the  court. 

Appeal  from  the  Circuit  Court  of  Henry  county;  the  Hon. 
William  T.  Church,  Judge,  presiding.  Heard  In  this  court  at  the 
April  term,  1921.  Affirmed.  Opinion  filed  February  23,  1922. 
Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Charles  G.  Davis  and  Joseph  L.  Shaw,  for  appel- 
lant* Thomas  M.  Taylor,  of  counsel. 

Sturtz  &  EwAN  and  Harry  E.  Brown,  pro  se,  for 
appellee. 

Mr.  Justice  Jones  delivered  the  opinion  of  the  court. 

The  appellee,  Harry  E.  Brown,  filed  this  suit  in  as- 
sumpsit on  an  award  made  under  an  arbitration 
a^eement  between  the  parties.  After  issued  joined, 
the  cause  was  tried  by  the  court  without  the  inter- 
vention of  a  jury  and  judgment  was  rendered  in  favor 
of  the  appellee  and  against  appellant  for  $4,413  dam- 
ages and  costs  of  suit,  the  above-mentioned  damages 
being  the  amount  found  to  be  due  on  the  award  to- 
gether with  interest  thereon. 

The  arbitration  agreement  entered  into  between  the 
parties  to  the  suit  contains  a  preamble  as  follows: 
*' Whereas  controversies  exist  and  for  sometime  have 
existed  between  us  *  *  *  in  relation  to  divers 
subjects  and  more  particular  in  relation  to  all  mat- 
ters of  and  concerning  the  leasing  by  said  Brown  to 
said  Atwood  of  certain  lands,  described  in  the  lease 
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hereto  attached,  and  which  said  lease  was  not  prop- 
erly carried  out  hy  the  said  William  B.  Atwood,  as 
provided  in  said  lease,  nor  has  the  said  Atwood  repaid 
the  said  Brown  for  moneys  advanced  nor  has  the  said 
Atwood  paid  said  Brown  for  grain,  etc.,  bought  of 
said  Brown.*'  The  agreement  provides  among  other 
things  that  the  parties:  **Do  hereby  mutually  cove- 
nant and  agree  to  and  with  each  other  to  submit  all 
matters  of  action,  cause  and  causes  of  actions,  suits, 
controversies,  claims  and  demands  whatsoever  now 
|)ending,  existing  or  held  by  and  between  us  to  Theo. 
Becker,  Peter  Vogler,  and  a  third  disinterested  party, 
to  be  selected  by  the  two  heretofore  mentioned,  all  of 
Henry  County,  Illinois,  as  arbitrators,"  etc.  The 
agreement  then  authorizes  the  circuit  court  of  Henry 
county,  Illinois,  to  enter  a  judgment  in  favor  of  the 
party  to  whom  the  award  may  be  made;  and  any  at- 
torney of  any  court  of  record  is  empowered  to  appear 
for  said  Atwood  in  term  time  or  vacation  and  confess 
a  judgment  without  process  in  favor  of  the  said  Brown 
for  such  amount  as  may  be  awarded.  It  further  pro- 
vides that  the  award  shall  be  made  on  or  before  April 
1,  1913.  The  agreement  further  recites  that:  ''Said 
Atwood  has  agreed  with  Hammer  that  Hammer  has 
four  hundred  and  fifty  dollars  due  him  for  plowing 
and  discing,  and  if  said  arbitrators  find  said  Atwood 
should  pay  all  or  part  of  said  amount,  then  such 
amount  so  found  by  said  arbitrators  may  be  added 
to  the  amount  found  owing  to  Brown,  and  Brown 
will  assume  said  amounf  The  agreement  bears  date 
January  27,  1913. 

Pursuant  to  said  agreement  the  above-named  arbi- 
trators selected  one  Adam  Gemant  as  the  third  ar- 
bitrator and  the  said  arbitrators  after  taking  and  sub- 
scribing an  oath  as  was  provided  by  said  agreement 
made  the  following  award: 

''Geneseo,  Illinois,  March  26,  1913.  We,  the  arbi- 
trators, selected  and  appointed  in  the  foregoing  ar- 
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bitration  agreement  between  Harry  E.  Brown  and 
Wm.  B.  Atwood,  after  careful  consideration,  after 
hearing  all  the  evidence  produced  by  both  sides,  have 
concluded  that  Wm.  B.  Atwood,  one  of  the  parties  to 
said  arbitration  agreement,  is  indebted  to  and  owes 
the  said  Harry  E.  Brown  the  sum  of  thirty-one  hun- 
dred eighty-eight  dollars  and  70  cents  and  that  said 
Wm.  B.  Atwood  should  pay  said  amount  to  said  Harry 
E.  Brown. ' '  The  award  is  signed  by  each  of  the  above- 
named  arbitrators. 

The  award  was  filed  in  the  office  of  the  circuit  clerk 
and  a  judgment  by  confession  was  entered  in  favor 
of  appellee  and  against  appellant  in  the  circuit  court 
of  Henry  county  for  the  amount  of  said  award  pursu- 
ant to  the  terms  and  conditions  relating  thereto  as 
set  forth  in  said  arbitration  agreement.  Thereafter, 
appellant  filed  his  motion  to  vacate  said  judgment  on 
the  ground  that  the  warrant  of  attorney  attached  to 
the  declaration  conferred  no  jurisdiction  upon  the 
court  to  enter  judgment.  This  motion  was  supported 
by  an  affidavit  of  appellant  to  the  effect  that  the  first 
knowledge  or  notice  he  had  that  a  judgment  had  been 
rendered  against  him  was  when  he  was  served  with 
an  execution  issued  thereon.  Appellee  moved  to 
strike  said  motion  from  the  files,  which  motion  was 
denied.  The  court  then  sustained  the  motion  of  the 
appellant  here  to  vacate  the  judgment.  Appellee  de- 
clined to  proceed  further  in  said  suit  and  the  costs 
thereof  havir^g  been  paid,  a  judgment  was  entered 
dismissing  the  suit.  An  appeal  was  taken  to  this 
court  by  Brown  from  the  said  judgment  of  the  cir- 
cuit court  and  the  judgment  was  affirmed.  {Brown  v. 
Atwood,  200  HI.  App.  210.)  We  then  held  that  under 
the  authority  of  Little  v.  Dyer,  138  111.  272:  '*  There 
can  be  no  valid  warrant  of  attorney  to  confess  judg- 
ment against  the  donor  of  the  power  where  the 
amount  of  judgment  is  not  fixed  in  the  power.  •  •  • 
There  may  be  a  valid  warrant  of  attorney  to  confess 
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jndgmeiit  for  rent  to  become  due  by  the  terms  of  the 
lease  where  the  monthly  rental  is  fixed  by  the  lease, 
and  the  amount  due  is  ascertainable  by  inspection  of 
the  lease,  but  not  for  the  confession  of  a  judgment 
for  other  matters  not  ascertainable  by  an  inspection 
of  the  lease."  It  will  be  seen  by  an  examination  of 
the  opinion  in  Brown  v.  Ahvood,  supra,  that  the  only 
ground  for  vacating  the  above-mentioned  judgment  by 
confession  was  the  want  of  a  valid  warrant  of  attor- 
ney to  confess  the  judgment  and  the  only  defect  in 
the  warrant  arose  from  the  fact  that  the  award  was 
yet  to  be  made.  Under  such  circumstances  the  war- 
rant was  invalid  and  the  judgment  entered  as  a  result 
thereof  was  a  nullity. 

After  our  decision  in  Brown  v.  Atwood,  supra,  had 
been  handed  down,  this  suit  in  assumpsit  upon  the 
award  was  instituted.  The  appellant  Atwood,  filed  a 
plea  of  the  general  issue  and  also  two  special  pleas. 
The  first  special  plea  alleged  the  former  judgment 
by  confession,  the  order  of  the  circuit  court  vacating 
the  same  and  the  affirmance  of  said  order  by  this 
court.  The  second  special  plea  contained  the  same 
matters  and  in  addition  thereto  averred  that  the  judg- 
ment of  the  circuit  court  vacating  the  original  judg- 
ment was  based  on  the  invalidity  of  the  awArd. 

Upon  the  hearing  of  this  cause  the  above-named 
arbitrator,  Theo.  Becker,  testified  over  the  objections 
of  the  appellant  that  the  said  Adam  Gemant  who 
was  selected  as  the  third  arbitrator  was  at  the  time 
of  his  selection  and  while  he  was  acting  as  an  arbitra- 
tor a  resident  of  Henry  county,  IlUnois,  and  that 
he  was  selected  as  such  arbitrator  by  him,  the  said 
Becker,  and  by  the  above-named  Peter  Vogler,  all  of 
whom  were  then  residents  of  said  Henry  county,  Illi- 
nois. There  was  also  admitted  over  appellant's  ob- 
jections plaintiff's  exhibit  1,  which  purports  to  be  a 
notice  to  Atwood  of  the  finding  and  award  of  the  arbi- 
trators. It  is  substantially  in  the  language  of  the 
Vol.  ccxxiv  e 
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award  with  the  additional  recital  that  Atwood  should 
pay  Brown  the  sum  of  $2,738.70,  exclusive  of  the 
amount  due  Hammer,  and  that  he  should  also  pay 
to  Brown  the  further  sum  of  $450  on  account  of  the 
plowing  and  that  Brown  should  pay  that  amount  to 
Hammer.  It  further  states  that  in  the  judgment  of 
the  arbitrators,  Atwood  is  indebted  to  Brown  under 
the  terms  of  the  agreement  of  arbitration,  including 
plowing  to  be  paid  to  Hammer  by  Brown,  the  sum  of 
$3,188.70.  This  instrument  was  signed  by  each  of 
the  arbitrators.  Brown  testified  that  he  delivered  a 
copy  of  said  exhibit  to  Atwood  a  few  days  after 
March  26,  1913.  Atwood  in  his  testimony  denies  that 
Brown  delivered  him  a  copy  of  said  exhibit  and  states 
that  he  never  saw  a  copy  thereof  until  it  was  shown 
him  while  upon  the  witness  stand. 

The  appellant,  Atwood,  contends  that  the  present 
judgment  against  him  should  be  reversed  on  the 
ground  that  the  award  is  void,  first,  because  it  fails  to 
show  upon  its  face  that  the  third  arbitrator,  Adam  Ger- 
nant,  was  selected  or  that  he  was  a  disinterested  party 
or  that  he  was  a  resident  of  Henry  county,  Illinois,  and, 
second,  that  it  is  not  coextensive  with  the  terms  of  the 
submission  because  it  does  not  show  on  its  face  what 
determination  was  reached  in  reference  to  the  $450 
due  to  Hammer  as  aforesaid.  Appellant  also 'seeks 
a  reversal  on  the  ground,  as  he  claims,  that  the  cir- 
cuit court  in  its  order  vacating  the  judgment  by  con- 
fession held  that  the  award  was  invalid,  which  order 
was  later  affirmed  by  this  court  and  therefore  is  res 
judicata  with  respect  to  the  question  of  the  invalidity 
of  the  award. 

We  will  dispose  of  the  last  contention  first.  On  the 
trial  of  this  cause  Atwood,  for  the  purpose  of  show- 
ing the  reasons  which  moved  the  circuit  court  to  va- 
cate the  judgment  by  confession,  offered  in  evidence 
a  copy  of  a  printed  brief  and  argument  filed  by 
Brown  in  this  court  when  the  former  appeal  was  be- 


Digitized  by  CjOOQ IC 


/  Second  District — Febeuaby,  1922.  83 

Brown  v.  Atwoo4,  224  111.  App.  77. 

fore  US.  In  this  printed  brief  it  is  stated  that  the 
circuit  court  did  not  vacate  said  judgment  by  confes- 
sion for  the  reason  assigned  by  Atwood  in  his  motion, 
to  wit,  that  the  warrant  of  attorney  was  insufficient, 
but  the  court  assigned  other  and  different  reasons  for 
its  action,  i.  e.,  that  the  award  fails  to  show  that 
Gemant  was  properly  qualified  to  act  as  an  arbitra- 
tor under  the  terms  of  the  arbitration  agreement  and 
also  that  the  award  fails  to  show  any  determination  of 
the  Hammer  matter  and  therefoije  the  award  itself 
was  void  and  consequently  the  judgment  was  void. 

The  only  matter  addressed  to  the  circuit  court  for 
its  determination  was  whether  or  not  the  motion  to 
vacate  the  judgment  should  be  allowed  or  denied. 
The  court  decided  that  the  motion  should  be  allowed 
and  a  judgment  allowing  it  was  accordingly  entered. 
It  has  been  repeatedly  held  that  it  makes  no  differ- 
ence what  reasons  may  be  assigned  by  the  court  for 
its  action  if  the  conclusion  reached  is  correct.  A 
judgment  of  a  trial  court  will  not  be  disturbed  because 
improper  or  incorrect  reasons  therefor  may  have 
been  given,  (4  Corpus  Juris  1132;  Jester  v.  Yoimg, 
180  HI.  App.  690,  692;  Scoville  Mfg.  Co.  v.  Cassidy, 
275  HI.  462.)  So  in  this  case,  even  if  it  be  admitted 
by  the  parties  hereto  that  the  circuit  court  at  that; 
time  did  hold  that  the  award  was  void,  still,  under  the 
circumstances  of  this  case,  it  cannot  be  properly 
claimed  that  the  doctrine  of  res  judicata  can  now  be 
applied  here.  The  reasons  assigned  by  the  circuit 
court  were  not  made  a  part  of  the  record  in  that  case. 
In  fact  there  was  nothing  in  the  motion  or  in  the  rec- 
ord anywhere  to  disclose  the  fact,  if  it  be  a  fact, 
that  the  circuit  court  granted  the  motion  to  vacate 
the  judgment  on  any  other  or  different  ground  than 
that  assigned  by  the  motion  to  vacate.  The  purpose 
of  introducing  the  printed  brief  in  the  former  case 
was  to  show  an  admission  of  Brown  that  the  circuit 
court  had  upon  a  former  occasion  held  that  the  award 
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in  question  was  invalid  for  certain  specified  reasons. 
Even  if  we  were  of  the  opinion  that  the  reasons  as- 
signed by  the  circuit  court  for  its  ruling  might  be 
shown  in  determining  a  question  of  res  judicata, 
nevertheless,  we  would  decline  to  consider  proofs  of 
such  a  vague  character  as  that  presented  here.  But 
there  is  a  more  potent  reason  for  holding  against  the 
contention  of  the  appellant  than  that  already  dis- 
cussed. An  appeal  was  taken  from  the  order  vacat- 
ing the  judgment  by  confession  and  this  cdurt  held 
explicitly  that  the  order  of  the  circuit  court  vacating 
the  jud^:ment  should  be  aflBrmed  because  of  the  nul- 
lity of  the  warrant  of  attorney  to  confess  the  judgment. 
The  decision  and  judgment  of  this  court  in  that  case 
are  decisive  and  binding  upon  the  parties.  It,  there- 
fore, cannot  be  contended  that  the  doctrine  of  res 
judicata  can  be  applied  to  any  element  of  the  case 
except  that  the  judgment  by  confession  was  void  be- 
cause of  the  invalidity  of  the  warrant  to  confess  judg- 
ment. We,  therefore,  conclude  that  the  pleas  of  res 
judicata  in  the  case  at  bar  presented  no  defense. 

We  will  now  consider  the  question  whether  the 
award  was  void  because  of  its  failure  to  show  that 
the  third  arbitrator,  Adam  Gemant,  was  duly  selected 
and  properly  qualified  to  act  as  an  arbitrator.  The 
arbitration  agreement  gave  the  other  two  arbitrators 
the  power  to  select  a  third  arbitrator  who  should  be 
a  disinterested  person  and  also  a  resident  of  Henry 
county,  Illinois.  There  is  nothing  in  the  award  af- 
firmatively showing  that  Gemant  was  selected  or 
that  he  was  a  disinterested  person  or  that  he  was  a 
resident  of  Henry  county,  Illinois.  Is  it  essential  to 
a  valid  award  that  his  selection  and  qualifications 
must  aflBrmatively  appear  therein!  Courts  look  with 
favor  upon  arbitration  as  a  method  of  settling  dis- 
putes and  every  presumption  in  favor  of  the  validity 
of  an  award  will  be  indulged.  In  Beaton  v.  Kendall, 
171  111.  410,  it  is  said  that  every  reasonable  intent 
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and  prestunption  is  in  favor  of  the  validity  of  the 
award  and  the  burden  rests  npon  appellant  to  im- 
peach it  by  competent  evidence.  In  5  Corpus  Juris- 
115,  it  is  said  that:  '*In  the  absence  of  provisions 
in  the  submission  or  of  some  statutory  requirement, 
it  is  not  necessary  that  an  award  should  recite  the 
submission  or  show  what  it  was  that  has  been  sub- 
mitted, that  the  arbitrators  have  been  duly  consti- 
tuted, that  the  parties  have  been  heard,  that  all  legal 
evidence  has  been  admitted,  that  all  matters  admitted 
have  been  submitted,  or  that  only  matters  within  the 
submission  have  been  considered.**  In  the  instant 
case,  there  is  nothing  to  rebut  the  presumption  that 
a  third  arbitrator  was  duly  selected  and  qualified  ac- 
cording to  the  terms  of  the  arbitration  agreement. 
In  determining  questions  such  as  this,  evidence  ali- 
unde may  be  considered.  Evidence  was  introduced 
on  the  trial  showing  conclusively  that  Gemant  was 
selected  by  the  other  arbitrators;  that  he  was  a  dis- 
interested person  and  also  that  he  was  a  resident  of 
Henry  county,  Illinois.  No  evidence  was  offered  tend- 
ing to  contradict  this  showing.  It,  therefore,  appears 
that  Gemant  was  a  duly  selected  and  qualified  arbi- 
trator with  full  power  to  act  as  such. 

It  is  further  urged  that  the  award  is  void  because 
of  its  failure  to  affirmatively  show  a  disposition  of 
the  Hammer  matter.  All  that  the  arbitration  agree- 
ment requires  of  the  arbitrators  with  respect  to  this 
matter  is  to  determine  whether  or  not  Atwood  should 
pay  a  part  of  the  $450  due  Hammer  and,  if  so,  then 
the  arbitrators  were  to  add  that  amount  to  whatever 
sum  they  should  find  due  from  Atwood  to  Brown.  It 
was  further  agreed  that  Brown  should  assume  said 
amount  found  to  be  due  from  Atwood  to  Hammer. 
The  arbitrators  had  nothing  to  do  with  determining 
whether  or  not  there  was  $450  due  to  Hammer.  This 
Tvas  an  already  ascertained  fact  as  stated  in  the 
agreement.    The  arbitrators*  duty  in  regard  to  this 
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siun  was  merely  to  determine  whether  or  not  Atwood. 
was  liable  for  the  whole  or  any  portion  of  it,  and 
if  they  determined  he  was  so  liable,  then  they  should 
add  the  amount  found  to  be  due  from  Atwood  to 
Hammer  to  whatever  amount  they  also  found  to  be 
due  from  Atwood  to  Brown  and  Brown  was  to  as- 
sume it.  This  he  did  and  afterwards  paid  Hammer. 
It  is  true  that  the  award  ^makes  no  specific  mention 
of  what  sum  the  arbitrators  found  to  be  due  from  At- 
wood to  Hammer.  Neither  does  it  specifically  find 
the  various  sums  to  be  due  from  Atwood  to  Brown 
on  account  of  any  of  the  items  mentioned  in  the  pre- 
amble of  the  agreement  above  referred  to.  Nor  do 
we  think  it  is  necessary  for  the  award  to  make  spe- 
cific findings  when  the  controversy  relates  only  to 
money  demands.  In  such  a  case  it  is  sufficient  if  the 
award  is  made  in  a  lump  sum.  In  Stearns  v.  Cope, 
109  HI.  340,  it  is  said  on  page  347  that:  '*We  fully 
recognize  the  rule  that  where  several  distinct  matters, 
not  consisting  of  mere  money  demands,  are  submitted 
to  arbitration,  the  arbitrators  must  consider,  and  by 
their  award  finally  settle  and  dispose  of,  all  such  mat- 
ters in  difference ;  and  this  must  appear  in  the  award 
itself.  *  *  •  For  instance,  if  the  controversy  and 
submission  relate  to  the  ownership  of  several  distinct 
pieces  of  property,  and  the  arbitrators,  notwithstand- 
ing evidence  is  offered  by  the  parties  as  to  all  of 
them,  should,  nevertheless,  only  pass  upon  and  deter- 
mine the  question  of  title  as  to  one  or  more  of  the 
pieces,  without  making  any  disposition  of  the  contro- 
versy as  to  the  others,  the  award  in  such  case  would 
be  clearly  void.  •  •  *  Where,  however,  the  contro- 
versy relates,  as  in  the  present  case,  to  gross  money 
demands,  whether  in  suit  or  not,  or  where,  in  any 
case,  the  circumstances  are  such  that  the  arl3itrators 
will  be  warranted  in  requiring  the  party  who,  upon 
the  whole,  appears  to  be  in  default,  to  pay  the  other 
a  gross  sum  of  money,  it  is  not  necessary  nor  is  it  the 
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better  practice  for  the  award  to  show  upon  its  face 
just  how  the  result  was  reached^ — or,  in  other  words, 
how  each  item  of  their  respective  demands  was  dis- 
posed of.  It  is  sufficient  if  the  award  is  responsive 
to,  and  is  fairly  embraced  within,  the  submission.  The 
awarding  of  a  gross  sum  of  money  in  such  case  will 
be  presumed  to  be  a  complete  adjustment  of  all  mat- 
ters of  difference  embraced  in  the  submission,  and 
this  view  is  well  sustained  by  authority.'' 

It  will  be  noted  that  the  submission  agreement  in 
the  case  at  bar  is  a  very  general  submission,  and 
following  the  general  rule  of  favorable  construction 
which  is  now  applied  to  arbitration  proceedings, 
courts  will  not  travel  out  of 'their  way  for  the  purpose 
of  overturning  awards;  but,  on  the  other  hand,  they 
will  refrain  from  exact  and  technical  interpretation, 
and  will  indulge  in  every  reasonable  presumption 
whenever  there  is  any  room  for  such  indulgence,  in 
favor  of  the  finality  and  validity  of  an  award.  The 
invalidity  of  the  award  must  be  shown,  by  one  assert- 
ing it,  by  clear  and  satisfactory  evidence.  (5  Corpus 
Juris  123.) 

Where  the  submission  is  general  and  inclusive,  as 
in  this  case,  and  relates  only  to  money  demands  which 
are  capable  of  computation,  there  is  every  reason 
why  the  award  should  be  made  in  a  lump  sum  rather 
than  by  separate  items,  and  it  has  been  held  that  if 
the  arbitrators  professing  to  decide  the  whole  subject 
find  a  balance  from  one  to  the  other,  the  award  is 
good,  although  the  principles  from  which  their  bal- 
ance resulted  are  not  stated.  {Stearns  v.  Cope,  sth 
pra;  Darst  v.  Collier,  86  111.  96;  5  Corpus  Juris  145.) 

We  are  of  the  opinion  that  the  court  did  not  err 
in  admitting  plaintiff's  exhibit  1.  While  it  is  well 
settled  that  where  an  award  has  once  been  made,  the 
arbitrators  are  thereafter  without  power  to  alter  the 
same  or  to  make  a  new  award,  still  we  see  no  substan- 
tial objection  to  the  arbitrators  giving  the  parties 
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notice  of  what  award  was  made  even  though  the  snb- 
mission  agreement  would  not  require  such  notice  to 
be  given.  Appellant  seeks  to  have  plaintiff's  exhibit 
1  construed  as  a  modification  of  or  an  addition  to  the 
original  award.  No  such  interpretation  can  be  given 
it.  It  shows  on  its  face  what  its  purpose  was,  and, 
more  than  that,  the  appellee  testified  that  he  actually 
delivered  a  copy  thereof  to  appellant.  If  this  be  true, 
then  the  circumstance  is  indicative  of  the  interpreta- 
tion put  upon  the  instrument  by  all  the  parties  con- 
cerned. The  object  of  appellee  in  introducing  the 
exhibit  in  evidence  was  not  to  have  it  made  a  part  of 
the  original  award  but  as  tending  to  show  that  the 
Hammer  matter  was  in  fact  considered  and  disposed 
of  by  the  arbitrators.  We  think  it  was  competent 
for  that  purpose.  But  even  if  it  were  incompetent, 
its  admission  worked  no  injury  to  the  appellant. 
There  is  no  evidence  in  the  case  offered  by  either 
party  which  tended  to  overcome  the  legal  presump- 
tion that  all  questions,  which  were  submitted  to  the 
arbitrators  had  been  considered  and  determined  by 
them.  Therefore  the  action  of  the  court  \^ould  have 
been  the  same  whether  plaintiff's  exhibit  1  had  been 
admitted  or  rejected  by  the  court.  We  have  exam- 
ined the  entire  record  and  we  find  no  error  in  the 
admission  or  exclusion  of  evidence. 

Appellee  contends  that  inasmuch  as  this  cause  was 
tried  by  the  court  without  a  jury  and  no  propositions 
either  of  law  or  of  fact  were  submitted  to  the  court 
to  be  held  or  rejected,  this  court  has  no  right  to  con- 
sider any  question  presented  to  us  by  appellant  except 
with  respect  to  the  admission  and  exclusion  of  evi- 
dence. His  contention  is  based  to  a  large  degree  upon 
holdings  of  this  court.  In  Burgener  v.  Lippold,  128 
HI.  App.  590,  we  said:  '*No  propositions  of  law  were 
presented  and  no  questions  are,  therefore,  preserved 
for  review  by  the  record,  except  the  question  whether 
the  court  erred  in  rulings  upon  the  admission  of  tes- 
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timony  and  whether  the  proof  warranted  a  judg- 
ment.'' Since  the  filing  of  the  opinion  in  that  case, 
we  have  on  numerons  occasions  cited  it  with  approval. 
However,  in  Pittsburgh,  C,  C.  <&  St.  L.  Ry.  Co.  v. 
Chicago  City  Ry.  Co.,  300  111.  162,  the  Supreme  Court 
of  this  State  has  declared  the  law  to  be  that  in  cases 
which  are  appealed  from  the  trial  court  to  the  Su- 
preme Court  or  to  the  Appellate  Court,  such  court 
may  pass  upon  all  questions  of  law  and  fact  involved, 
notwithstanding  no  propositions  of  law  or  fact  were 
submitted  to  the  court  to  be  held  or  refused.  Hence 
it  was  proper  in  this  case  for  us  to  consider  and  de- 
termine all  of  the  questions  herein  discussed.  For 
the  reasons  above  expressed  the  judgment  of  the  cir- 
cuit court  is  affirmed. 

Affirmed. 


Sol  H.  Stern,  Appellee,  t.  Edgar  E.  Oelder,  Appellant. 
Oen.  No.  6,968. 

1.  GuAKANTT — assignability  of  cause  of  action  under  nonassign- 
able contract.  Regardless  of  whether  a  contract  of  guaranty  of  the 
debt  of  another  was  special  and  nonassignable,  when  the  debt  which 
it  sTuaranteed  became  due  and  was  not  paid,  the  guaranty  ripened 
into  a  cause  of  action  which  could  be  assigned. 

2.  AssioNMEirrs — assignability  of  money  due  under  nonassign- 
able contract.  Although  a  contract  may  be  such  that  it  Is  not  as- 
signable, money  which  has  become  due  under  it  may  be  assigned. 

3.  GuARANTT — when  evidence  sufficient  to  support  instruction  as 
to  consideration.  Where  plaintiff's  assignor,  who  was  president  of  a 
corporation  which  owed  him  a  sum  of  money,  testified  that  he  told 
defendant  that  he  proposed  to  remain  in  that  office  to  be  able  to 
enforce  payment  and  defendant  executed  a  contract  of  guaranty 
and  the  president  then  resigned,  there  was  sufficient  evidence  to 
support  an  instruction  that  If  plaintifTs  assignor  was  about  to  take 
steps  to  secure  payment  of  the  money  due  him  and  defendant  ex- 
ecuted the  guaranty  In  question  to  prevent  such  action  and  such 
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action  was  not  taken  because  of  reliance  on  the  guaranty,  there  was 
a  sufficient  consideration  for  the  guaranty. 

4.  GuAEANTY — sufficiency  of  consideration.  Resignation  of  the 
presidency  of  a  corporation  was  sufficient  consideration  for  the  ex- 
ecution of  a  guaranty  of  payment  of  a  debt  due  to  the  president 
from  the  corporation  by  one  who  desired  such  resignation. 

Appeal  from  the  Circuit  Court  of  Peoria  county;  the  Hon.  Chasles 
V.  Miles,  Judge,  presiding.  Heard  in  this  court  at  the  April  term, 
1921.    Affirmed.    Opinion  filed  February  23,  1922. 

George  J.  Jochem  and  Maby  Doubet  Cassell,  for 
appellant. 

Nathan  H.  Weiss,  for  appellee;  Levinson  &  Hoff- 
man, of  counsel. 

Mb.  Justice  Jones  delivered  the  opinion  of  the  court. 

This  is  a  suit  in  assumpsit  brought  by  the  appellee, 
Sol  H.  Stem,  against  the  appellant,  Edgar  E.  Gelder. 
The  declaration  consisted  of  the  common  counts  and 
a  special  count  based  upon  a  claim  of  one  A.  E.  Rosen- 
thal against  the  appellant  and  by  Rosenthal  assigned 
to  the  appellee. 

So  far  as  material  to  the  decision  of  this  case,  the 
facts  are  that  Rosenthal  was  from  the  beginning  of 
1918  until  some  time  in  August  of  that  year,  presi- 
dent of  the  American  Tractor  Corporation  which  was 
on  August  5,  1918,  indebted  to  him  in  a  sum  approxi- 
mating $1,848  for  salary  and  expenses.  The  appel- 
lant, Gelder,  wishing  to  become  president  of  the  com- 
pany, asked  Rosenthal  to  resign.  Rosenthal  refused 
to  do  so  because,  as  he  told  Gelder,  he  could,  while 
president,  take  action  to  enforce  this  claim.  There- 
upon Gelder  offered  to  guarantee  the  payment  of  the 
claim  and  upon  the  acceptance  of  his  offer  by  Rosen- 
thal executed  and  delivered  to  him  an  instrument  as 
follows : 
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Aug.  Sth,  1918. 
**A.  E.  Rosenthal, 

Chicago,  111. 
''Dear  Sir:  For  One  Dollar  and  other  considera^ 
tions,  payment  of  which  is  hereby  acknowledged,  we 
guarantee  the  payment  to  you  of  your  claims  against 
the  American  Tractor  Corp.  for  salary  and  expenses 
as  shown  on  their  books,  amount  approximating 
$1700.00  and  agree  if  the  American  Tractor  Corpora- 
tion does  not  pay  this  account  in  sixty  days  from 
date,  to  pay  it  ourselves. 

E.  E.  Gelder.'* 

The  amount  due  Rosenthal  was  not  paid  within  60 
days.  The  corporation  went  into  involuntary  bank- 
ruptcy in  January,  1919.  On  the  9th  day  of  April, 
1920,  Rosenthal  assigned  to  the  appellee.  Stem,  his 
claim  against  ,the  American  Tractor  Corporation  and 
on  July  16,  1920,  assigned  to  Stem  his  claim  against 
E.  E.  Gelder.  This  assignment,  after  reciting  the  exe- 
cution of  the  guaranty  above  set  forth,  provides: 
''The  undersigned  hereby  transfers,  assigns  and  sets 
over  unto  Sol  H.  Stem  his,  the  undersigned's,  claim 
aerainst  the  said  E.  E.  Gelder,  arising  out  of  the  guar- 
anty aforesaid  by  said  Gelder  of  the  payment  of  the 
undersigned's  claim  against  the  American  Tractor 
Corporation."  Having  received  these  assignments, 
Stem  filed  this  suit  against  Gelder  in  which  he  recov- 
ered judgment  for  $1,727.02. 

The  appellant  makes  only  two  contentions:  First, 
forth  is  a  special  guaranty  or  whether  it  is  assigna- 
able;  and  second,  that  the  court  erred  in  giving  ap- 
pellee's instruction  No.  5. 

We  deem  it  unnecessary  for  us  to  discuss  the  ques- 
tion of  whether  the  instrument  of  guaranty  above  set 
forth  is  a  special  guaranty  or  whether  it  is  assign- 
able, for  the  reason  that  the  instrument  in  question 
assigns  only  Rosenthal's  claim  against  Gelder  arising 
out  of  the  guaranty.  Rosenthal's  claim  against  the 
American  Tractor  Corporation  remained  unpaid  after 


Digitized  by  CjOOQ IC 


92  Appellate  Courts  op  Illinois. 

stem  T.  Gelder,  224  111.  App.  89. 

the  end  of  60  days  from  the  execution  by  Gelder'of 
the  guaranty.  The  money  was  due  from  Gelder  and 
the  guaranty  had  ripened  into  a  cause  of  action. 
Therefore,  xmder  section  18  of  the  Practice  Act 
(Cahill's  ni.  St.  ch.  110,  T[  18)  Stem  could  maintain 
an  action  in  his  own  name. 

Although  a  contract  may  be  such  that  it  is  not  as- 
signable, nevertheless,  money  which  has  become  due 
under  it  may  be  assigned.  {Barrett  v.  Regan,  177  111. 
App.  311;  Sloan  v.  Williams,  138  111.  43;  /n  re  Wright, 
85  C.  C.  A.  206,  157  Fed.  544;  Browne  &  Co.  v.  John 
P.  Sharkey  Co.,  58  Ore.  480.)  The  first  contention  of 
appellant  therefore  does  not  reach  the  merits  of  the 
case. 

Instruction  No.  5  told  the  jury  that  if  Rosenthal 
was  about  to  take  steps  to  secure  the  payment  of  the 
money  due  him  and  that  the  defendant  executed  the 
gruaranty  in  question  to  prevent  such  action  and  that 
Rosenthal  in  fact  relied  upon  the  guaranty  and  did 
not  take  such  action,  this  was  a  sufficient  consid- 
eration for  the  execution  of  the  guaranty.  Appellant 
insists  that  there  is  no  evidence  in  the  record  to  sup- 
port the  instruction.  With  this  we  cannot  agree. 
Rosenthal  testified  that  he,  as  president,  was  in  shape 
to  collect  the  account  and  would  collect  it  and  pro- 
posed to  remain  in  charge  of  affairs  until  he  did  collect 
it.  In  addition  to  this,  there  was  ample  consider- 
ation for  the  guaranty  in  the  resignation  by  Rosen- 
thal from  the  presidency  of  the  corporation.  There 
was  no  error  in  the  above  instruction. 

The  appellee  raises  various  questions  concerning  the 
sufficiency  of  the  record  and  abstract  of  the  record  to 
raise  the  question  decided.  Because  of  our  conclusions 
as  herein  expressed,  it  is  unnecessary  to  pass  upon 
them.    The  judgment  is  affirmed. 

Affirmed. 
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Chicago,   Burlington    &    Qulncy    Railroad    Company, 
Appellant,  t.  August  Malmgren,  Appellee. 

Gen  No.  6,964. 

1.  Railboads — v>7iQt  adjoining  proprietors*  Farm  Crossing  Act 
intended  to  aid.  It  seems  that  in  enacting  the  Farm  Crossing  Act 
(Cahill'B  111.  St.  ch.  114,  t  78).  the  legislature  intended  to  aid  only 
such  proprietors  of  lands  adjoining  a  railroad  right  of  way  as  are 
engaged  in  farming,  i.  e.,  in  agriculture  and  stock  raising. 

2.  Railboads — wTiat  proprietors*  Farm  Crossing  Act  intended  to 
aid.  The  farm  crossing  statute  (Cahlll's  IlL  St.  ch.  114.  t  78)  is 
intended  to  aid  proprietors  of  farm  lands  adjoining  the  railroad 
right  of  way.  not  proprietors  of  remote  farm  lands. 

3.  Railroads — holder  of  easement  of  toay  as  not  entitled  to  con- 
tinued maintenance  of  farm  crossing.  An  easement  in  perpetuity 
of  a  right  of  way  across  land  on  hoth  sides  of  a  railroad  at  a  point 
where  a  farm  crossing  is  maintained  for  the  benefit  of  the  owners 
of  the  land  adjoining  the  railroad  right  of  way  is  not  such  an  in- 
terest in  the  adjoining  land  as  will  entitle  such  easement  holder  to 
compel  the  maintenance  of  the  farm  crossing  after  the  adjoining 
owners  no  longer  desire  it.  and  he  will  be  enjoined  from  destroying 
fences,  closing  such  crossing  and  trespassing  upon  the  railroad 
right  of  way. 

Appeal  from  the  Circuit  Court  of  Kane  county;  the  Hon.  C.  F. 
Irwin,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1921.  Reversed  and  remanded  with  directions.  Opinion  filed  Febru- 
ary 23,  1922.  Certiorari  denied  by  Supreme  Court  (making  opinion 
final). 

AI.SCHULEB,  Putnam  &  Peannigbn,  and  J.  A.  Con- 
NELL,  for  appellant. 

MiGHELL,  GuNSUL  &  Allen,  for  appellee. 

Mb.  Justice  Jones  delivered  the  opinion  of  the  conrt. 

The  appellant  railroad  company  filed  its  bill  of  com- 
plaint in  the  circuit  court  of  Kane  county  for  an  in- 
junction to  restrain  the  appellee,  Malmgren,  from 
tearing  down  fencing  and  trespassing  upon  its  right  of 
way.    Answer  was  filed  and  proofs  taken  and  heard. 
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The  court  entered  a  decree  dismissing  the  bill  for  want 
of  equity,  and  the  complainant  attempted  to  appeal 
this  cause  to  the  Supreme  Court  alleging  that  a  free- 
hold was  involved.  The  Supreme  Court  held  that  no 
freehold  was  involved  and  transferred  the  cause  to 
this  court.  {Chicago,  B.  <&  Q.  R.  Co.  v.  Malmgren,  297 
m.  477.)  The  undisputed  proof  in  this  case  shows  one 
of  the  lines  of  the  appellant  railroad  company  runs  in 
an  easterly  and  westerly  direction  through  the  south- 
west quarter  of  Section  16  and  the  southeast  quarter 
of  Section  17  in  Big  Rock  township,  in  Kane  county, 
and  possesses  a  right  of  way  over  said  land  100  feet 
in  width;  and  that  in  1884  the  land  on  both  sides  of 
the  railroad  right  of  way  was  owned  by  Andrew  Aji- 
derson.  A  farm  crossing  over  the  railroad  right  of 
way  was  established  in  the  southwest  quarter  of  said 
Section  16  so  as  to  connect  the  lands  on  both  sides  of 
the  said  right  of  way.  At  the  time  this  crossing  was 
established,  Anne  Davis  was  the  owner  of  certain  land 
lying  immediately  north  of  and  adjoining  Anderson's 
land.  There  was  then  and  is  now  a  public  highway 
running  approximately  east  and  west  and  located  80 
rods  south  of  said  right  of  way.  The  land  of  Anne 
Davis  is  40  rods  north  of  said  right  of  way.  She,  being 
desirous  of  getting  an  outlet  from  her  farm  to  this 
public  highway,  purchased  from  Anderson,  '*  A  private 
right  of  way  over  his  said  lands  to  the  public  highway 
aforesaid."  The  deed  from  Anderson  to  Davis  de- 
scribed the  private  right  of  way  by  metes  and  bounds. 
It  may  be  briefly  described  to  be  a  tract  of  land  24  feet 
in  width  from  the  southwest  comer  of  her  land  to  the 
north  side  of  the  railroad  right  of  way  and  also  a  strip 
of  the  same  width  from  the  south  side  of  said  right  of 
way  to  the  said  public  highway.  The  grant  in  said 
deed  is  to  Anne  Davis,  her  heirs  and  assigns  forever 
''at  all  times  freely  to  pass,  on  foot,  or  with  horses 
*  *  •  wagons  *  *  *  or  other  vehicle  or  carriage 
whq^tsoever,  from  the  lands  now  owned  by  her  to  the 
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public  highway  aforesaid.*'  The  Davis  land  was  af- 
terwards conveyed  to  appellee  by  a  deed  which  carried 
with  it  the  above-mentioned  private  right  of  way. 
Appellee  and  his  grantors  used  said  private  right  of 
way  without  interruption  or  interference  until  about 
the  15th  day  of  October,  1919,  when  the  appellant  re- 
moved said  crossing  and  placed  a  line  of  fencing  in 
place  of  the  gates  that  had  theretofore  existed.  Ap- 
pellant was  notified  on  October  13,  1919,  by  the  OAvners 
of  the  land  immediately  adjoining  its  right  of  way 
that  they  no  longer  desired  to  use  said  crossing. 

The  next  day  after  the  crossing  had  been  removed, 
Malmgren  cut  and  tore  down  the  fencing  and  used  and 
continues  to  use  the  railroad  right  of  way  in  order  to 
obtain  ingress  and  egress  between  his  said  farm,  which 
contains  about  92  acres,  and  the  said  public  highway. 

At  the  time  when  said  gates  were  removed  and  farm 
crossing  obstructed  by  the  appellant,  the  land  immedi- 
ately adjoining  the  railroad  right  of  way  on  the  north 
was  owned  by  Theodore  Stolp  and  the  land  immedi- 
ately south  of  the  railroad  right  of  way  was  owned  by 
Paul  Paulson.  Both  of  these  tracts  are  used  for  agri- 
cultural purposes. 

The  only  question  involved  in  this  case  is  whether 
or  not  appellant  is  compelled  under  paragraph  62, 
ch.  114,  Hurd's  Rev.  St.  1917  (CahiU's  111.  St.  ch.  114, 
^  78),  to  maintain  a  crossing  for  appellee  on  the 
ground  that  he  is  such  a  proprietor  of  land  adjoining 
a  railroad,  as  that  term  is  used  and  intended  by  said 
statute. 

The  Act  of  the  General  Assembly  above  referred  to 
provides:  **That  every  railroad  corporation  shall 
*  *  *  erect  and  thereafter  maintain  fences  *  *  * 
with  gates  or  bars  at  the  farm  crossings  of  such  rail- 
road, which  farm  crossing  shall  be  constructed  by 
such  corporation  when  and  where  the  same  may  be- 
come necessary,  for  the  use  of  the  proprietors  of  the 
lands  adjoining  such  railroad,''  etc    We  have  quoted 
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only  such  part  of  the  paragraph  as  directly  relates  to 
the  question  under  consideration.  However,  when  the 
entire  paragraph  is  read  it  will  be  observed  that  the 
evident  purpose  of  the  legislature  in  making  the  enact- 
ment provided  for  in  said  paragraph  was  to  compel 
railroad  corporations  to  fence  both  sides  of  its  right 
of  way  (with  certain  specified  exceptions)  in  order  to 
prevent  live  stock  from  getting  on  the  railroad  and  in 
order  to  meet  the  convenience  and  necessity  of  pro- 
prietors of  lands  adjoining  any  railroad.  It  is  re- 
quired that  the  railroad  shall  construct  farm  crossings 
when  and  where  the  same  may  become  necessary  for 
the  use  of  such  proprietors. 

When  we  consider  the  purpose  of  said  statute, 
known  as  the  '* Fencing  Act,"  we  must  conclude  that 
the  legislature  in  its  enactment  recognized  that  it 
would  be  manifestly  unjust  to  the  proprietor  of  land 
immediately  adjoining  the  railroad  right  of  way,  and 
especially  to  those  who  were  the  owners  of  land  on 
both  sides  of  the  right  of  way,  to  have  no  means  of 
crossing  the  track  of  the  company  in  getting  to  and 
from  their  lands  used  for  agricultural  purposes.  In 
surveying  and  building  railroads,  it  is  not  uncommon 
that  the  right  of  way  will  be  extended  through  a  man's 
farm.  If  the  railroad  company  were  not  compelled 
by  law  to  maintain  a  crossing  for  such  proprietor,  then 
it  would  not  be  hard  to  imagine  a  case  where  the  pro- 
prietor would  be  deprived  of  the  use  of  that  portion  of 
his  land  which  was  cut  off  from  the  rest  of  his  farm. 
It  seems  to  us  that  the  legislature  intended  to  aid  only 
such  proprietors  of  lands  adjoining  a  railroad  right  of 
way  as  are  engaged  in  farming,  that  is  to  say,  in  agri- 
culture and  stock  raising.  The  crossings  are  denom- 
inated by  the  statute  as  farm  crossings.  It  is  appar- 
ent that  Anderson  at  the  time  the  crossing  was 
constructed  was  such  a  proprietor  as  was  contem- 
plated by  the  statute.    He  had  a  clear  legal  right  to 
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a  farm  crossing  over  the  company's  right  of  way  if 
he  desired  to  exercise  it. 

Assuming  then  that  Anderson's  right  to  such  a 
crossing  at  the  time  it  was  established  be  undenied, 
can  it  be  said  that  he  had  the  power  to  convey  that 
right  to  some  one  else  who  was  not  the  owner  of  land 
adjoining  the  company's  right  of  way?  It  is  conceded 
by  appellee  that  the  right  to  a  farm  crossing  exists 
only  in  a  proprietor  of  lands  immediately  adjoining  a 
railroad  right  of  way;  but  he  insists  that  by  reason  of 
his  easement  or  private  right  of  way  acquired  from 
Anderson,  he  is  a  proprietor  of  lands  immediately  ad- 
joining the  company's  right  of  way.  Were  it  not  for 
this  easement,  he  could  make  no  such  claim.  Then  the 
question  presents  itself  to  us,  can  one  who  owns^no 
land  immediately  adjoining  a  railroad  right  of  way 
compel  the  railroad  company  to  maintain  a  crossing 
simply  by  acquiring  an  easement  over  the  lands  of 
some  one  who  does,  in  fact,  own  land  adjoining  the 
railroad  right  of  way?  If  an  adjoining  proprietor 
can  convey  the  rights  given  him  by  the  statute  by 
merely  granting  an  easement  through  his  land  to  his 
neighbor,  then  it  would  follow  that  the  neighbor  can 
convey  such  right  to  his  neighbor  and  so  on  until  the 
most  remote  land  proprietor  might,  by  acquiring  such 
easement,  compel  the  railroad  company  to  maintain  a 
farm  crossing  for  his  sole  benefit.  Such  is  not  \rithin 
the  contemplation  of  the  statute.  Railroad  crossings 
are  maintained  at  groat  hazard  and  expense,  particu- 
larly when  they  are  grade  crossings.  It  cannot  be  the 
policy  of  the  law  that  farm  crossings  should  be  main- 
tained when,  as  in  the  present  case,  the  proprietors 
who  actually  own  and  farm  the  land  immediately  ad- 
joining the  right  of  way  desire  to  have  such  crossing 
closed.  The  farm  crossing  in  question  is  not  necessary 
for  any  purpose  of  appellee  in  farming  his  said  land 
except  to  furnish  him  an  outlet  to  a  public  highway 

which  is  three-quarters  of  a  mile  from  his  farm.    We 
Vol.  cx:xxiv  7 
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admit  that  such  an  outlet  is  desirable  but  this  furnishes 
us  with  no  reason  to  deprive  the  railroad  company  of 
its  substantial  rights  and  to  give  a  construction  to  a 
statute  which  was  never  intended  by  the  General  As- 
sembly. The  statute  was  intended  to  aid  proprietors 
of  farm  lands  adjoining  the  railroad  right  of  way,  not 
proprietors  of  remote  farm  lands.  We  hold  that  ap- 
pellee because  of  his  easement  is  not  a  proprietor  of 
lands  adjoining  the  company's  right  of  way  within  the 
meaning  of  the  statute,  and  because  thereof  he  cannot 
compel  the  maintenance  of  the  farm  crossing  in 
question. 

We  are  aware  of  no  adjudicated  case  in  this  State 
bearing  directly  upon  the  question  here  involved. 
However,  the  Supreme  Court  of  Mississippi  in  the 
case  of  Mississippi  R.  R.  Commission  v.  Illinois  Cent, 
R.  Co.,  113  Miss.  92,  73  So.  878,  in  construing  a  statute 
very  similar  to  that  under  consideration  here,  held 
that  a  landowner  who  owned  land  on  both  sides  of  a 
railroad  company's  right  of  way  but  did  not  immedi- 
ately adjoin  it  on  either  side  was  not  a  proprietor  of 
lands  adjoining  the  railroad  company,  notwithstand- 
ing the  fact  that  he  had  secured  a  right  of  way  over 
the  lands  of  others  between  his  said  two  tracts.  And 
the  court  in  its  opinion  said :  *'The  fact  that  Mr.  Dodd 
had  secured  a  right  of  way  over  the  land  adjoining  the 
railroad  right  of  way  did  not,  in  our  opinion,  consti- 
tute him  the  owner  of  the  land  through  which  the  rail- 
road passed,  within  the  meaning  of  the  statute  as 
construed  by  this  court.  Therefore,  we  say  that  under 
the  statute  the  railroad  company  should  not  have  been 
required  to  make  and  maintain  the  crossing  here  in 
question  over  or  under  its  tracks,  as  Mr.  Dodd  is  not 
so  situated  as  to  entitle  him  to  exercise  the  right  given 
under  section  4058." 

Under  the  allegation^  and  proofs  in  this  case,  ap- 
pellant was  entitled  to  a  decree  granting  the  relief 
prayed  for  in  its  bill  of  complaint.    Therefore,  the  de- 
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eree  entered  by  the  chancellor  is  reversed  and  this 
cause  is  remanded  with  directions  to  the  chancellor  to 
enter  a  decree  enjoining  and  restraining  appellee  from 
trespassing  upon  the  right  of  way  of  appellant  and 
from  cutting  and  removing  appellant's  fences  as 
prayed  in  the  bill  of  complaint  and  also  for  costs. 
Reversed  and  remanded  ivith  directions. 


B.  B.  McMahan,  Appellant,  t.  Mary  A.  Trautyetter 
et  aL,  Appellees. 

Gen.  No.  6,%8. 

1.  Guardian  at?t)  wabd — right  of  appeal  to  circuit  court  frovi 
appointment  of  guardian.  It  was  not  intended  by  section  118  of 
the  Practice  Act  (Cahlirs  111.  St.  eh.  110,  f  118)  and  section  8  of 
the  Appellate  Court  Act  iCahill's  111.  St.  ch.  37,  H  40)  to  abolish 
all  right  of  appeal  from  the  county  court  to  the  circuit  court,  and 
an  appeal  will  lie  to  the  circuit  court  from  the  appointment  of  a 
guardian  of  the  person  and  estate  of  an  infant. 

2.  Guardian  and  ward — who  have  appealable  interest  in  pro- 
ceeding for  appointment  of  guardian.  The  grandparents,  uncles 
and  aunts  of  an  infant  have  such  an  interest  in  the  conservation 
of  the  estate  and  the  proper  care  and  custody  of  a  child  that  the 
law  recognizes  them  as  not  only  proper  but  necessary  parties  to  a 
proceeding  for  the  appointment  of  a  guardian,  and  they  have  an 
appealable  interest  in  a  proceeding  in  the  county  court  for  such 
appointment. 

3.  Guardian  and  ward — estoppel  to  appeal  from  order  appointing 
guardian.  Where  relatives  of  an  infant  petitioned  the  county  court 
for  the  appointment  of  guardians  of  its  person  and  property,  asking 
the  appointment  of  certain  persons  "or  some  other  person,"  the 
appointment  of  their  adversary  was  a  denial  of  their  petition  and 
they  were  not  estopped  from  appealing  from  the  order  of  ap- 
pointment. 

4.  Guardian  and  ward— M?^en  findings  as  to  persons  to  be  ap- 
pointed guardians  not  disturbed  by  Appellate  Court.  Where  both 
the  party  appointed  as  guardian  of  the  person  and  estate  of  an 
infant  in  the  county  court  and  those  appointed  on  appeal  by  the 
circuit  court  were  suitable  persons  to  act  as  guardians,  it  would 
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be  improper  for  the  Appellate  Court  to  interfere  with  the  findings 
of  the  circuit  court. 

Appeal  from  the  Circuit  Court  of  Hancock  county;  the  Hon. 
Habry  M.  Waggoner,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1920.    Affirmed.    Opinion  filed  February  23,  1922. 

Plantz  &  Lamet  and  O'Harras,  Wood  &  Walker, 
for  appellant. 

Hartzell,  Cavanagh  &  Martin  and  Scofield  & 
Caltfp,  for  appellees. 

Mr.  Justice  Jones  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  an  order  of  the  circuit  court 
of  Hancock  county  appointing  a  guardian  of  the  per- 
son and  also  a  guardian  of  the  estate  of  a  minor. 

At  the  time  the  above-mentioned  order  was  entered, 
Lucile  Maxine  McMahan  was  about  4  years  of  age. 
Her  father,  John  Earl  McMahan,  died  January  31, 
1920,  and  her  mother,  Anna  Edith  McMahan,  died 
February  10,  1920.  Both  died  of  influenza.  Lucile 
was  the  only  child  and  heir  of  her  parents.  John  Earl 
McMahan  was  survived  by  one  sister  and  two  brothers, 
the  appellant  being  one  of  them.  The  mother  of  Lucile 
was  survived  by  her  father,  Theodore  Trautvetter, 
two  brothers,  George  and  Fred  and  two  sisters,  Lillie 
and  Mary  A.,  all  of  whom  are  the  appellees  here. 

Two  days  after  the  death  of  Lucile  McMahan 's 
mother,  the  above-mentioned  B.  R.  McMahan  filed  a 
petition  in  the  county  court  of  Hancock  county  asking 
to  be  appointed  guardian  of  the  person  and  estate  of 
his  said  niece,  Lucile,  and  his  appointment  was  made 
pursuant  to  such  petition.  He  thereupon  gave  bond 
and  qualified  as  such  guardian.  During  the  same  term 
of  court,  to  wit,  on  February  28, 1920,  the  above-named 
Fred  C.  Trautvetter,  one  of  the  brothers  of  the  mother 
of  said  child,  filed  his  petition  in  the  county  court  al- 
leging that  the  letters  of  guardianship  to  McMahan 
were  issued  without  notice  to  the  other  relatives  of  th© 
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minor  child  and  asked  that  the  same  be  revoked  and 
that  he,  the  said  Fred  C.  Trautvetter,  or  his  father  or 
brother  or  sisters,  be  permitted  to  file  a  petition  for 
the  appointment  of  the  said  Mary  A.  Trautvetter  or 
Liillie  E.  Trautvetter  ''or  some  other  proper  person" 
as  guardian  of  the  said  child.    Upon  a  hearing  on  this 
petition  the  county  court  entered  an  order  finding  that 
no  sufficient  notice  had  been  given  of  the  hearing  for 
the  appointment  of  said  McMahan   as  guardian  as 
aforesaid.    For  that  reason  the  order  appointing  him 
was  held  void  and  was  accordingly  vacated  and  set 
aside.     The   order  further   provided   that   the    said 
father,  brothers  and  sisters  of  the  deceased  mother  of 
LiUcile  McMahan,  or  any  or  either  of  them,  be  permit- 
ted to  file  a  petition  for  the  appointment  of  a  guardian 
for  said  child.    Immediately  thereafter  they  filed  such 
a  petition  asking  that  Mary  A.  Trautvetter,  or  some 
other  person  to  be  selected  by  the  court,  be  appointed 
guardian   for  the   person   of   said   minor   and    that 
William  Dodge,  or  some  other  person  to  be  selected  by 
the  court,  be  appointed  as  guardian  of  the  estate  of 
said  minor.    The  petition  theretofore  filed  by  the  said 
B.  R.  McMahan  stood  as  his  petition  asking  for  his 
own  appointment  of  the  person  and  estate  of  said 
minor.    The  two  petitions  were  heard  and  considered 
together  and  numerous  witnesses  were  produced  and 
examined,  and,  after  consideration,  the  court  entered 
an  order  appointing  the  said  B.  R.  McMahan  guardian 
of  the  person,  property  and  estate  of  the  said  minor 
and  directing  that  he  enter  into  a  bond  in  the  sum  of 
$50,000  to  be  approved  by  the  court.    Such  a  bond  was 
duly  presented  and  approved  and  letters  of  guardian- 
ship were  again  issued  to  the  said  B.  R.  McMahan. 
From  this  order  the  said  father,  brothers  and  sisters 
of  Anna  Edith  McMahan  prosecuted  an  appeal  to  the 
circuit  court  of  Hancock  county  and  the  case  was  regu- 
larly docketed  to  the  June  term,  1920,  thereof.    A  mo- 
tion was  thereupon  entered  by  B.  R.  McMahan  in- 
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Hvidually   and  as  guardian   to  dismiss   the   appeal. 

The  motion  was  in  writing  and  a  number  of  grounds 

^vere  therein  assigned  as  a  basis  for  said  motion.    The 

'^irouit  court  denied  the  motion  and  proper  exceptions 

"ore  preserved.    The  cause  then  came  on  for  a  hearing 

'^^fore  the  court  upon  the  two  petitions  filed  in  the 

^  n^y  court  and  upon  the  evidence  heard  and  pro- 

\v  cd  in  open  court.     By  agreement  of  parties  each 

-idc  was  limited  to  fifteen  witnesses  in  chief  as  to  the 

tu'^FS'of  the  respective  parties  to  act  as  such  guardian. 

'""he  court  entered  an  order  appointing  Mary  A.  Traut- 

otter  ns  gmrdian  of  the  person  of  the  said  child  and 

ppo'nte  1  William  A.  Dodge  as  guardian  of  her  prop- 

rty  and  estate  and  fixed  the  bond  of  Mary  A.  Traut- 

vr>  t-r  at  $2,000  and  that  of  William  A.  Dodge  at 

pGOjOOO.    This  appeal  is  from  that  order. 

Appellant  insists  that  the  circuit  court  was  without 
jurisdiction  in  this  behalf  because  an  appeal  from  the 
county  court  does  not  lie  ^to  the  circuit  court.  In  sup- 
port of  his  position  he  cites  McCallum  v.  Chicago  Title 
(&  Trust  Co.,  203  111.  142,  wherein  it  is  held  that  section 
43  of  the  Guardian  and  Ward  Act  (Cahill's  111.  St. 
eh.  64,  ^  44)  which  provides  for  appeals  to  the  circuit 
court  was  repealed  bv  section  8&  (now  section  118)  of 
the  Practice  Act  (CahilPs  111.  St.  ch.  110,  If  118)  and 
by  section  8  of  the  Appellate  Court  Act  (Cahill's  111. 
St.  ch.  37,  T[  40).  A  study  of  that  case  will  disclose  that 
it  was  not  the  intention  of  the  Supreme  Court  to  hold 
that  all  appeals  from  the  county  court  to  the  circuit 
court  were  abolished.  The  Supreme  Court  merely 
held  that  matters  involving  the  sale  of  real  estate  by  a 
guardian  were  no  longer  appealable  from  the  county 
?ourt  to  the  circuit  court  but  the  appeal  is  direct  to  the 
Supreme  Court. 

The  Appellate  Court  of  the  Third  District  in  People 
V.  Johnson,  145  111.  App.  446,  discussed  the  McCallum 
case  and  expressed  the  view  that  it  was  not  there  in- 
tended to  be  held  that  writs  of  error  or  appeals  to  re- 
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view  orders  in  guardianship  matters,  other  than  those 
pertaining  to  applications  to  sell  real  estate,  should 
issue  from  or  lie  to  the  Appellate  or  Supreme  Court. 
And  it  is  said  that:  '*It  is  obvious  that  proceedings 
for  the  appointment  of  guardians  are  in  no  proper 
sense  suits  or  proceedings  at  law  or  in  chancery  within 
the  meaning  of  section  8  of  the  Appellate  Court  Act." 
The  matter  then  under  consideration  by  the  Appellate 
Court  of  the  Third  District  was  an  appeal  from  an 
order  of  the  county  court  appointing  a  guardian,  and 
it  was  held  that  the  Appellate  Court  had  no  jurisdic- 
tion and  that  the  proper  remedy  was  by  an  appeal  to 
the  circuit  court.  Again,  the  Appellate  Court  of  the 
Third  District  in  the  case  of  Louthan  v.  Jenne,  151  111. 
App.  77,  in  considering  a  case  before  it  on  writ  of  error 
to  reverse  an  order  dismissing  a  petition  to  remove  a 
guardian,  the  case  of  People  v.  Johnson,  supra,  was 
quoted  from  at  length  with  approval  and  that  court 
again  declared  it  has  no  jurisdiction  to  issue  writs  of 
error  to  review  orders,  judgments  or  decrees  of  the 
county  or  probate  courts  in  guardianship  matters,  ex- 
cept those  involving  appUcations  to  sell  real  estate  and 
where  a  freehold  is  not  involved.  The  view  that  the 
proper  remedy  in  such  proceedings  is  through  an  ap- 
peal to  the  circuit  court  was  expressly  adhered  to. 
This  court  in  Gersman  v.  Cooper,  125  111.  App.  402, 
had  occasion  to  consider  section  8  of  the  Appellate 
Court  Act  in  determining  whether  or  not  that  act  de- 
prived the  circuit  court  of  jurisdiction  in  cases  of  an 
appeal  from  an  order  of  the  county  court  appointing  a 
conservator.  We  then  held  that  such  appeals  should 
be  taken  to  the  circuit  court  and  not  to  the  Appellate 
Court.  Under  the  authorities  above  cited,  we  are  of 
the  view  that  the  circuit  court  of  Hancock  county  had 
jurisdiction  to  hear  and  determine  the  appeal  in  this 
case. 

Appellant  also  challenges  the  right  of  the  appellees 
here  to  appeal  from  the  county  court  to  the  circuit 
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court  on  the  grround  that  they  have  no  appealable  in- 
terest, and  further,  that  even  if  they  had  an  appealable 
interest  the  action  of  the  county  court  in  appoint ins^ 
appellant  as  guardian  was  in  pursuance  of  the  prayer 
of  their  own  petition  and,  therefore,  they  cannot  com- 
plain of  such  action.  Section  10  of  chapter  64,  known 
as  the  Guardian  and  Ward  Act  (CahilPs  111.  St.  ch.  64. 
^  10)  provides  that  notice  of  such  application  as  the 
one  in  this  case  shall  be  given  to  the  relatives  of  the 
minor  residing  in  the  county.  The  appellees  were 
residents  of  Hancock  county  and  were  entitled  to  no- 
tice. If  they  were  necessary  parties  we  can  see  no 
basis  for  the  claim  that  they  have  no  such  interest  in 
such  as  mil  entitle  them  to  prosecute  an  appeal  from 
a  decision  adverse  to  what  they  deem  is  their  interest 
in  the  subject-matter.  Here  this  little  girl  was  the 
sole  heir  to  a  very  considerable  estate.  Her  grand- 
parent, uncles  and  aunts  have  such  a  natural  interest 
not  only  in  the  conservation  of  the  estate  of  the  child 
but  also  in  her  proper  care  and  custody  that  the  law 
recognizes  them  as  not  only  proper  parties  but  neces- 
sarj^  parties  to  a  proceeding  for  the  appointment  of  a 
guardian.  It  seems  to  us  that  their  right  to  appeal  in 
this  case  is  clear. 

Although  the  petition  of  appellees  to  the  county 
court  prayed  for  the  appointment  of  Mary  A.  Traut- 
vetter **or  some  other  person"  as  guardian  of  the  per- 
son of  the  minor  and  also  prayed  for  the  appointment 
of  William  A.  Dodge  **or  some  other  person"  as 
guardian  of  the  estate  of  said  minor,  it  is  inconceivable 
that  the  appointment  of  their  adversary  in  the  con- 
test, B.  R.  McMahan,  should  be  considered  as  anything 
but  the  denial  of  their  own  petition.  It  is  certain  that , 
the  appellees  were  defeated  before  the  county  court 
and  consequently  they  were  not  estopped  to  complain 
of  the  order  of  the  county  court  by  their  appeal. 

It  is  urged  very  strenuously  that  tlie  circuit  court 
erred  in  its  appointment  of  the  guardians  as  aforesaid 
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and  that  appellant  under  the  evidence  before  the  court 
should  have  been  appointed  as  guardian.  It  cannot  be 
disputed  that  the  evidence  in  this  case  shows  that  ap- 
pellant is  a  fit  and  suitable  person  to  manage  the  estate 
of  the  minor  and  that  he  and  his  \Wfe  are  proper  per- 
sons to  have  the  care,  custody  and  education  of  his 
niece.  Neither  can  it  be  denied  that  appellee,  Mary  A. 
Trautvetter,  is  a  suitable  person  to  have  such  care  and 
control  of  the  person  of  the  minor.  The  child's  en- 
vironments in  the  home  of  either  of  the  contestants 
would  be  good.  It  is,  indeed,  very  fortunate  that  this 
little  orphan  was  so  well  circumstanced  in  the  matter 
of  her  protection,  comfort  and  welfare.  The  trial 
court  heard  the  evidence  and  saw  the  witnesses.  It 
was  in  a  far  better  position  than  we  to  judge  from  the 
facts  and  circumstances  shown  upon  the  trial- where 
the  best  interests  of  the  child  lie,  and  it  would  be  im- 
proper for  us  to  disturb  the  findings  unless  it  were 
manifest  from  the  record  that  the  trial  court  had  erred 
in  its  judgment.  We  cannot  see  that  the  circuit  court 
committed  any  error  in  this  regard  and  the  judgment 
6l  that  court  is,  therefore,  affirmed. 

Affirmed. 


Godfrey  Johnson,  Appellant,  t.  Ida  0.  Crouch  et  al.^ 

Appellees. 

Gen.  No.  6,969. 

1.  Injunction — necessity  that  injunction  &e  l)ased  on  pleading. 
An  Injunction  must  always  be  based  upon  tbe  allegations  of  the  bill 
or  cross-bill  and  cannot  be  based  upon  matters  and  things  which 
are  not  alleged  in  the  pleadings. 

2.  Injunction — when  temporary  injunction  should  not  he  issued 
without  notice.  A  temporary  injunction  should  not  be  Issued  with- 
out notice  upon  a  bill  or  cross-bill,  the  important  allegations  of 
which  are  stated  on  information  and  belief. 
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3.  Injunction — when  temporary  injunction  improperly  issued, 
A  temporary  injunction  was  improperly  issued  where  the  only  se- 
curity given  was  a  statement  in  an  affidavit  that  the  master  in 
chancery  had  a  sum  of  money  in  his  hands  paid  hy  defendant  to 
redeem  the  premises  in  controversy  and  that  affiant  was  willing 
this  should  remain  as  security,  where  affiant  in  her  cross-hill 
alleged  that  the  redemption  was  without  force  and  effect,  prayed 
that  it  he  declaii'ed  null  and  void  and  alleged  that  the  money  in 
the  master's  hands  did  not  helong  to  her. 

Appeal  from  the  Circuit  Court  of  Lake  county;  the  Hon.  Claibe  C. 
Edwards,  Judge,  presiding.  Heard  in  this  court  at  the  April  term, 
1922.  Reversed  and  remanded  with  directions.  Opinion  filed  Feh- 
ruary  23,  1922. 

Ela,  Gboveb  &  March  and  Justin  K.  Orvis,  for  ap- 
pellant. 

John  D.  Pope  and  Albert  L.  Hall,  for  appellees. 

Mr.  Justice  Jones  delivered  the  opinion  of  the  court. 

The  appellant,  Johnson,  filed  his  bill  of  complaint 
alleging  that  on  January  29,  1912,  Ida  0.  Crouch  and 
her  husband,  Charles  P.  Crouch,  then  being  the  o\vners 
of  certain  described  real  estate,  entered  into  a  written 
agreement  with  him,  the  appellant,  whereby  they 
agreed  to  sell  and  convey  to  him  by  warranty  deed  the 
said  described  premises  for  $3,600,  payable  in  the  fol- 
lowing manner:  $375  in  cash,  $725  in  equal  monthly 
instalments  of  $50  each,  on  the  15th  day  of  each  and 
every  month  thereafter,  and  to  assume  a  mortgage  in- 
debtedness of  $2,500.  This  contract  was  duly  re- 
corded. Under  the  terms  of  the  contract  appellant  en- 
tered into  immediate  possession  and  by  himself  and 
his  tenants  has  continued  in  such  possession  ever  since. 
The  bill  further  alleges  that  the  complainant  has  com- 
plied with  all  the  terms  of  his  said  agreement  including 
the  payment  of  all  parts  of  said  consideration ;  that  the 
said  Ida  0.  Crouch  was  thereafter  divorced  from  her 
husband  and  became  the  wife  of  A.  C.  Ure;  that  the 
said  Charles  P.  Crouch  conveyed  the  said  premises  to 
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his  former  wife,  Ida  0.  Ure,  and  on  the  16th  day  of 
October,  1919,  she  conveyed  it  to  Converse  Marble, 
who  thereafter  conveyed  it  to  Minnie  Rosenburger; 
that  he  is  entitled  to  a  deed  to  the  premises  nnder  his 
said  asrreement  and  has  made  proper  demand  therefor 
which  has  been  refused  him  by  the  said  parties.  The 
bill  prays  for  specific  performance  and  for  quieting 
the  title  and  removing  clouds. 

All  of  said  defendants  answered  denying  all  of  the 
material  allegations  of  said  bill  except  the  existence  of 
the  original  contract  and  the  payment  of  the  said  $375 
thereon.  The  defendant,  Minnie  Rosenburger,  under 
leave  of  court,  filed  her  cros6-bill  on  April  5,  1921,  by 
which  she  alleged  the  ownership  of  said  premises  in 
the  cross  complainant  through  mesne  conveyance  from 
said  Crouch  and  his  wife ;  that  the  said  Johnson  failed 
to  pay  the  instalments  of  the  purchase  price,  interest 
on  the  mortgage  and  taxes  as  provided  in  said  con- 
tract and  abandoned  his  contract  prior  to  March  1, 
1914;  that  on  or  about  the  10th  day  of  May,  1914,  the 
said  Crouch  and  wife  forfeited  and  terminated  the  said 
contract  with  appellant  after  giving  him  60  days'  no- 
tice in  writing  as  provided  in  said  contract ;  that  said 
mortgage  was  foreclosed  under  a  decree  of  court  and 
the  premises  were  sold  on  August  25,  1919,  for  the 
amount  of  the  debt,  interest  and  costs;  that  the  cer- 
tificate of  sale  was  thereafter  assigned  to  the  cross 
complainant  and  her  husband;  that  on  October  2,  1920, 
the  »aid  Johnson  paid  the  master  in  chancery  $3,138.50 
for  the  purpose  of  redeeming  the  premises  from  the 
said  foreclosure  sale  and  that  a  certificate  of  redemp- 
tion was  issued  to  the  said  Johnson  and  duly  recorded; 
that  from  the  time  the  cross  complainant  and  her  hus- 
band acquired  title  to  the  premises  in  question  they 
have  been  in  continuous  possession  thereof;  that  the 
said  Johnson  has  encroached  upon  said  premises  and 
has  wilfully  and  maliciously  entered  upon  same  by 
himself  and  his  agents  and  has  made  alterations  and 
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excavations,  removed  chicken  coops  and  small  build- 
ings to  the  injury  of  said  premises;  has  collected 
rents ;  has  attempted  to  make  repairs  and  has  threat- 
ened the  possession  of  the  premises;  that  the  afore- 
said certificate  of  redemption  issued  to  the  said  John- 
son is  void  and  of  no  effect;  that  Johnson  has  no  right 
or  interest  in  the  premises  which  entitled  him  to  make 
redemption  thereof;  that  the  said  redemption  money 
still  remains  in  the  hands  of  the  master  in  chancery; 
and  that  the  said  certificate  of  redemption  is  a  cloud 
upon  the  title  of  the  cross  complainant  to  the  premises 
in  question.  The  prayer  of  the  cross-bill  was  that  both 
the  said  contract  and  the  certificate  of  redemption  be 
declared  null  and  void  as  clouds  upon  title  of  cross 
complainant  and  be  delivered  up  and  canceled;  that 
an  accounting  might  be  had  concerning  the  dealings  of 
the  said  Johnson  concerning  said  premises  and  that 
the  rights  of  the  parties  be  ascertained;  that  the  cross 
defendant,  Johnson.,  be  required  to  remove  his  en- 
croachments and  restore  the  premises  to  their  original 
condition ;  that  a  writ  of  injunction  may  be  issued  en- 
joining and  restraining  him,  his  agents,  etc.,  from  en- 
tering upon  the  aforesaid  premises  and  from  interfer- 
ing with  the  use  thereof  by  the  cross  complainant,  and 
for  such  other  and  further  relief  as  shall  seem  meet. 
The  cross-bill  was  sworn  to  by  the  cross  complain- 
ant. Six  days  later,  on  April  11,  1921,  the  cross  com- 
plainant filed  her  motion  for  a  temporary  writ  of 
injunction  to  issue  without  notice,  **For  the  reasons 
set  forth  in  the  additional  affidavit  hereto  attached, '^ 
and  asked  that  said  writ  may  be  issued  without  bond 
for  the  reason  that  there  is  in  the  possession  of  the 
master  in  chancery  more  than  $3,000  as  set  forth  in  the 
cross-bill  which  is  under  the  control  of  the  court  and 
which  cross  complainant  agrees  may  be  retained  by 
said  master  in  chanceiy  as  security  for  any  damages 
found  due  from  her  because  of  the  issuance  of  said 
writ.    The  said  sum  of  money  is  that  which  was  paid 
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to  the  master  by  Johnson  for  redemption  of  the  prem- 
ises from  foreclosure  sale.  The  additional  affidavit 
above  referred  to  states  that,  after  the  filing  of  the  said 
cross-bill,  the  cross  defendant,  Johnson,  about  mid- 
night of  AprU  5,  1921,  by  his  agents,  broke  open  the 
locks  and  doors  upon  the  store  building  situated  upon 
said  premises  and  removed  from  the  store  all  the  fix- 
tures belonging  to  affiant,  *  *  As  affiant  is  informed  and 
believes,*'  to  his  premises.  That,  thereafter,  he  locked 
the  store  building  and  attached  his  own  locks  thereto 
and  placed  in  the  store  building  certain  fixtures  of  his 
own ;  that  he  is  not  now  a  resident  of  Lake  county  nor 
is  there  on  file  in  said  cause  any  appearance  of  any  so- 
licitor residing  in  said  county.  That  he  ha^s  pretended 
to  lease  the  premises  and  has  accepted  a  certain  sum 
of  money  as  rental;  that  the  rights  of  affiant  will  be 
unduly  prejudiced  if  an  injunction  is  not  immediately 
issued  without  notice. 

The  motion  for  the  issuance  of  a  temporary  writ  of 
injunction  was  granted  on  said  11th  day  of  April,  1921. 
Afterwards,  on  the  12th  day  of  May,  1921,  the  com- 
plainant in  the  original  bill  and  the  cross  defendant  in 
the  cross-bill,  Godfrey  Johnson,  entered  his  motion  to 
dissolve  the  said  temporary  injunction,  which  motion 
was  denied  by  the  court  and  this  appeal  has  been  per- 
fected in  the  manner  prescribed  by  law. 

It  is  apparent  from  the  record  in  this  case  that  the 
temporary  injunction  which  was  granted  pursuant  to 
the  motion  of  cross  complainant  made  on  April  11, 
1921,  was  a  result  in  part,  if  not  altogether,  of  a  con- 
sideration by  the  court  of  matters  set  forth  in  the 
additional  affidavit  accompanying  said  motion.  The 
order  of  the  court  granting  the  injunction  recites  that 
upon  the  reading  of  the  cross-bill  of  complaint  herein 
and  ''accompanying  affidavits"  it  is  hereby  ordered 
that  the  writ  of  injunction  issue  as  prayed  for  in  said 
crossbill.  We  are  of  the  view  that  the  court  had  no 
right  to  base  its  action  in  whole  or  in  part  upon  any 
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statements  of  fact  contained  in  the  said  additional  affi- 
davit. All  the  facts  therein  stated,  such  as  breaking? 
open  the  building,  removing  fixtures,  chan.s:ing  locks, 
etc.,  occurred  after  the  filing  of  the  cross-bill.  An  in- 
junction must  always  be  based  upon  the  allegations  of 
the  bill  or  cross-bill  as  the  case  may  be  and  cannot  be 
based  upon  the  matters  and  things  which  are  not  al- 
leged in  ihe  pleadings.  It  also  appears  that  the  im- 
portant allegations  of  the  cross-bill  upon  which  an 
application  for  an  injunction  might  be  based  are  stated 
on  information  and  belief.  A  temporary  writ  of  in- 
junction should  not  be  issued  upon  such  a  bill  without 
notice  or  hearing.  {Crawford-Adsit  Co.  v.  Bell,  95  111. 
App.  427;  Ft,  Dearborn  Safe  Deposit  Co.  v.  Bigdon, 
166  111.  App.  334;  von  der  Leek  v,  Baldtvin  County 
Colonization  Co.,  178  HI.  App.  94;  Christian  Hospital 
V,  People,  223  111.  244.)  No  notice  was  given  the  cross 
defendant,  Johnson,  of  the  application  for  the  issuance 
of  the  writ,  and  the  additional  affidavit  above  referred 
to  is  wholly  insufficient  to  excuse  the  cross  complainant 
from  the  duty  ot  serving  him  with  notice. 

The  injunction  was  issued  without  bond,  according 
to  the  order  of  the  court,  **For  good  cause  shown." 
The  only  cause  shown  by  the  record  for  the  issuance 
of  the  writ  without  bond  is  that  the  additional  affidavit 
states  that  the  master  has  more  than  $3,000  in  his 
hands,  received  by  him  from  Johnson,  as  redemi:)tion 
money  as  aforesaid.  The  said  affidavit  further  states 
that  the  cross  complainant  is  willing  that  this  sum  be 
held  as  security  for  any  damages  that  may  be  assessed 
against  her  for  the  wrongful  suing  out  of  the  injunc- 
tion. The  cross  complainant  alleges  in  her  cross-bill 
that  said  redemption  is  wthout  force  and  effect;  that 
Johnson  had  no  interest  which  entitled  him  to  redeem. 
She  prays  that  the  redemption  may  be  declared  null 
and  void  and  that  the  certificate  of  redemption  be  sur- 
rendered up  and  canceled.  Under  such  circumstances 
where  is  the  security?    Is  it  sufficient  that  she  consents 
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that  the  master  may  hold  funds  as  security  which  she 
charges  in  her  bill  does  not  belong  to  her  and  which  the 
master  had  no  right  to  receive?  It  is  unnecessary  for 
us  to  enter  into  further  discussion  of  this  very  obvious 
proposition.  We  therefore  conclude  that  the  tempo- 
rary writ  of  injunction  was  improperly  issued.  The 
order  refusing  to  dissolve  the  injunction  is  reversed 
and  the  cause  is  remanded  with  directions  to  the  court 
below  to  dissolve  the  injunction  granted  upon  the  cross- 
biU. 

Reversed  and  remanded  with  directions. 


John  W.  Kinross  et  al.,  Trustees  of  American  Manu- 
facturing Company,  Appellants,  y.  W.  D.  Cooper, 
Appellee. 

Gen.  No.  6,910. 

1.  Corporations — constitutionality  of  Illinois  Securities  Law. 
The  Supreme  Court  has  held  the  Illinois  Securities  Law  (Cahlll's 
lU.  St.  <*h.  32,  1[f  254-296)  to  be  constitutional. 

2.  Common  law — force  and  effect  in  this  State,  The  common 
law,  until  repealed  by  legislative  enactment,  is  in  full  force  and 
effect  in  this  State  (CahiU's  111.  St.  ch.  28,  f  1). 

3.  Trusts — Illinois  Securities  Law  applicable  to  business  trusts. 
A  business  or  trading  trust  organized  under  the  common  law  is 
within  section  2  of  the  Illinois  Securities  Law  (CahiU's  111.  St. 
ch.  32,  ^  255),  and  a  sale  of  shares  in  such  a  trust  in  violation 
thereof  is  void  and  notes  given  in  consideration  are  unenforceable. 

4.  Trusts — immaterial  question  when  shares  sold  without  com- 
pliance with  Illinois  Securities  Law,  In  an  action  on  promissory 
notes  given  for  shares  in  a  business  or  trading  trust  in  which  the 
defense  is  that  the  sale  was  void  and  the  notes  unenforceable  be- 
cause the  lUinois  Securities  Law  (Cahill's  in.  St.  ch.  32.  T\^  254-296) 
had  not  been  complied  with,  it  is  immaterial  whether  the  trust  is 
a  common-law  trust  or  a  partnership,  both  being  governed  by  the 
act 

Appeal    from   the   Circuit    Court   of   Peoria   county;    the   Hon. 
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Charles  V.  Miles,  Judge,  presiding.     Heard  in  this  court  at  the 
April  term,  1921.     Affirmed.     Opinion  filed  February  23,  1922. 

William  J.  Peck,  for  appellants. 

Harold  F.  Tr\pp,  Clarence  W.  Heyl  and  Harry  C. 
Heyl,  for  appellee. 

Mr.  Justice  Partlow  delivered  the  opinion  of  the 
court. 

Appellants,  John  W.  Kinross,  John  J.  Cooper,  Sam 
W.  Gassaway  and  William  J.  Peck,  who  claim  to  l>e 
trustees  of  the  American  Manufacturins:  Company,  of 
Peoria,  which  was  alleged  to  be  a  joint  stock  or  com- 
mon-law company,  took  judgment  by  confession  in  the 
circuit  court  of  Peoria  county  against  appellee,  W.  D. 
Cooper,  for  $1,142.35  upon  two  promissory  ^notes  for 
$500  each,  and  execution  was  issued  thereon.  Appel- 
lee moved  to  have  the  judgment  vacated  with  leave  to 
plead,  which  motion  was  allowed.  Appellee  then  filed 
the  general  issue  and  six  special  pleas,  all  of  which 
were  subsequently  withdrawn  except  the  sixth  and 
seventh  special  pleas.  A  general  and  special  demurrer 
was  filed  by  appellants  to  the  special  pleas  and  the  de- 
murrer was  overruled.  Appellants  elected  to  stand 
by  the  demurrer,  whereupon  judgment  was  entered  in 
favor  of  appellee,  and  from  that  judgment  this  appeal 
is  prosecuted. 

The  sixth  and  seventh  special  pleas  set  up,  in  sub- 
stance, that  the  American  Manufacturing  Company 
and  appellee  entered  into  an  agreement  wh,ereby  ap- 
pellee was  to  purchase  ten  shares  of  the  capital  of  the 
American  Manufacturing  Company  at  the  par  value 
of  $100  each,  and  the  notes  were  made,  executed  and 
delivered  in  consideration  therefor;  thai  the  Ameri- 
can Manufacturing  Company  was  not  a  corporation 
either  domestic  or  foreign  but  was  an  unincorporated 
association  holding  itself  out  as  an  organization  under 
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the  common  law  in  force  in  the  State  of  Illinois ;  that 
it  had  not  qualified  its  stock,  participation  certificates, 
certificates  of  shares  or  interest,  certificates  evidencing 
shares  in  trust  associations,  and  its  profit-sharing  cer- 
tificates, for  sale  in  Illinois,  pursuant  to  the  terras  and 
provisions  of  the  Illinois  Securities  Law  of  1919,  and 
hy  reason  thereof  the  sale  in  question  was  void  and  the 
consideration  for  which  the  notes  were  executed  wholly 
failed. 

The  sole  question  upon  this  appeal  is  whether  or 
not  the  Illinois  Securities  Law  includes  within  its  scope 
a  declaration  of  trust  or  common-law  company.  If 
such  a  company  does  not  come  within  its  provisions, 
then  the  demurrer  was  improperly  sustained. 

The  Illinois  Securities  Act,  Hiird's  Rev.  St.  1919, 
page  2672  (CahiU's  111.  St.  ch.  32,  Tflf  254-296),  is  en- 
titled **An  act  relating  to  the  sale  or  other  disposition 
of  securities  and  providing  penalties  for  the  violation 
thereof.'*  Section  2  defines  securities  under  the  act 
to  include  stocks,  bonds,  debentures,  notes,  participat- 
ing certificates,  certificates  of  shares  or  interest,  pre- 
organization  certificates,  subscription  certificates  evi- 
dencing shares  in  trust  estates  or  associations,  and 
profit  sharing  certificates.  In  the  same  section  the 
word  ** issuer"  as  used  in  the  act  is  defined  to  include 
every  person  and  every  company,  trust,  partnership 
or  association  incorporated  or  unincorporated  hereto- 
fore or  hereafter  formed  for  any  lawful  purpose  and 
organized  under  the  laws  of  this  State  or  any  other 
foreign  State  or  country  which  shall  issue  any  security 
sold  or  offered  for  sale  to  any  person  or  persons  in 
this  State.  Section  3  divides  securities  into  four 
classes.  A,  B,  C  and  D.  It  seems  to  be  conceded  that 
the  stock  issued  in  this  case  comes  under  class  D.  It 
is  admitted  that  prior  to  the  sale  set  out  in  the  pleas, 
the  provisions  of  sections  9  and  10  were  not  complied 
with  relative  to  statements  and  documents  to  be  filed 
with  the  Secretarj'  of  State.    Section  37  provides  that 
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every  sale  of  stock  in  violation  of  the  provisions  of  the 
act  and  where  the  act  is  not  complied  with  shall  be 
void. 

The  contention  of  appellants  is  that  a  joint  stock 
company  or  common-law  company  does  not  come 
within  the  provisions  of  section  2;  that  the  term 
**laws  of  this  State"  as  used  in  section  2  does  not  in- 
clude the  common  law;  that  in  order  to  bring  the  issuer 
of  stock  within  the  act  two  things  are  required,  first, 
that  the  issuer  must  be  formed  for  a  lawful  purpose, 
and  second,  that  it  must  be  organized  under  the  laws 
of  this  State  or  a  foreign  State  or  country,  and,  if  it  is 
not  so  organized,  such  issuer  does  not  come  within  the 
terms  of  the  act.  It  is  also  urged  that  a  common-law 
company  is  not  organized  under  the  laws  of  this  State 
or  any  foreign  State  or  country  but  is  based  upon  a 
written  instrument  or -contract  between  the  share- 
holders and  the  trustees,  and  the  contract  creates  a 
trust  estate ;  that  the  contract  or  deed  of  trust  in  this 
case  was  recorded  in  the  recorder's  office  of  Peoria 
county  and  therefore  became  a  public  document  where- 
by the  public  is  charged  with  notice  of  its  contents. 

In  support  of  this  position  appellant  cites  the  case 
of  Eliot  V.  Freeman,  220  U.  S.  178,  which  involved  a 
federal  corporation  tax  act  which  by  its  terms  was  to 
include  all  corporations  ''now  or  hereafter  organized 
under  the  laws  of  the  United  States  or  of  any  state  or 
territory  in  the  United  States,  or  under  the  acts  of 
Congress  applicable  to  Alaska  or  the  District  of 
Columbia.''  It  was  there  held  by  the  Supreme  Court 
of  the  United  States  that  the  word  ''laws"  means  stat- 
utes, and  that  a  common-law  company  was  not  within 
the  terms  of  the  act.  It  is  insisted  that  the  word 
"laws"  in  the  Illinois  act  is  used  with  the  limitation 
placed  upon  it  by  the  Supreme  Court  of  the  United 
States,  and  that  to  give  it  any  other  meaning  would  be 
a  violation  of  section  10,  article  1,  of  the  Federal  Con- 
stitution, and  article  2,  section  14,  of  the  Constitution 
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of  Illinois,  which  prohibit  laws  impairing  the  obliga- 
tion of  contract. 

There  is  no  question  in  this  case  as  to  the  constitu- 
tionality of  the  Illinois  securities  law.  That  question 
was  not  raised  in  the  trial  court  and  is  not  raised  in 
this  court.  Since  the  briefs  and  arguments  have  been 
filed  in  this  case  the  Supreme  Court,  in  the  case  of 
Stewart  v.  Brady,  300  111.  425,  has  held  that  this  law 
is  constitutional.  The  only  question  on  this  appeal, 
therefore,  is  whether  the  Illinois  Securities  Act  in- 
cludes common-law  companies. 

The  common  law  until  repealed  by  legislative  enact- 
ment is  in  full  force  and  effect  in  this  State.  (Hurd's 
Rev.  St.  1919,  ch.  28,  sec.  1,  page  680,  Cahill's  111.  St. 
ch.  28,  ^  1.)  The  laws  of  this  State  include  the  consti- 
tution, statutes  and  rules  applied  in  the  administration 
of  justice  as  construed  and  applied  by  the  courts  of 
last  resort  in  this  State.  And  to  this  may  be  added  the 
common  law.  In  Hunt  v.  Chicago  <&  D.  Ry.  Co.,  20  111. 
App.  282,  the  question  raised  was  the  construction  of 
the  Illinois  constitution  as  to  the  duties  of  the  Attor- 
ney General.  The  constitution  authorizes  the  Attor- 
ney General  to  perform  such  duties  as  may  be 
prescribed  by  law  and  defendants  urge  that  the  words 
** prescribed  by  law"  meant  that  the  Attorney  General 
shall  perform  such  duties  as  shall  be  prescribed  by  any 
law,  statutory  or  otherwise,  and  on  page  289  the  court 
said:  **The  common  law  of  England,  having  been 
expressly  adopted  in  this  State,  is  as  much  a  part  of 
our  law,  whenever  it  is  applicable,  and  so  far  as  it  has 
not  been  changed  by  statute,  as  are  the  statutes  them- 
selves; and  a  duty  required  of  the  Attorney  General 
by  the  rules  of  the  common  law  is  as  much  a  duty  ^  re- 
quired of  him  by  law'  as  though  it  were  imposed  by 
the  expressed  mandate  of  the  statute." 

If  the  common  law  is  a  part  of  the  law  of  this  State, 
then  a  corporation  organized  under  the  common  law 
would  come  within  the  provisions  of  section  2,  notwith- 
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standing  the  decision  in  the  Eliot  case  to  the  contrary. 
This  is  a  question  of  construction  under  the  laws  of 
the  State  of  Illinois  and  it  is  not  a  question  of  con- 
struction under  the  laws  of  the  United  States.  Section 
2  includes  every  person,  company,  trust,  partnership 
or  association  incorporated  or  unincorporated  hereto- 
fore or  hereafter  formed  and  organized  under  the  laws 
of  this  State.  The  legislature  intended  under  this 
section  to  include  all  organizations  either  at  common 
law  or  under  a  statute. 

Appellee  contends  that  appellant  company  exercised 
practically  all  of  the  functions  of  a  corporation  but 
that  under  the  laws  of  this  State  it  was  in  fact  a  part- 
nership and  not  a  common-law  company.  In  support 
of  this  contention  they  cite  Pilsen  Brewing  Co,  v.  Wal- 
lace, 291  HI.  59,  where  it  was  held  that  a  company  which 
is  not  a  corporate  body  is  a  partnership  composed  of 
the  officers  and  subscribers  to  the  articles  of  the  asso- 
ciation. Many  other  cases  are  cited  in  support  of  this 
position. 

If  the  American  Manufacturing  Company  was  a 
partnership  it  would  be  required  to  comply  with  the 
provisions  of  the  law  the  same  as  an  individual  or  a 
corporation.  It  makes  no  difference,  so  far  as  the  de- 
cision of  this  question  is  concerned,  whether  the  ap- 
pellant company  was  a  common-law  company  or  was 
a  partnership,  for  the  reason  that  in  either  case  it 
comes  within  the  provisions  of  the  statute.  There  was 
no  attempt  to  comply  with  the  law.  The  sale  of  the 
shares  was  void  and  for  that  reason  the  demurrer  was 
properly  overruled  to  the  sixth  and  seventh  pleas. 

The  judgment  of  the  circuit  court  will  be  affirmed. 

Judgment  affirmed. 
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C.  W.  HcMillen^  Appellant,  y.  3.  F.  Betz^  Appellee. 
Gen.  No.  6,972. 

1.  CouBTS — binding  effect  upon  Appellate  Court  of  Supreme 
Court  decision.  The  latest  expression  of  the  Supreme  Court  of 
Illinois  upon  the  law  of  a  question  is  binding  upon  and  will  be  fol- 
lowed by  the  Appellate  Court. 

2.  Vendor  and  PUBcnASEB — when  purchaser  cannot  recover  dam- 
ages  for  refusal  of  vendor's  wife  to  sign  deed,  A  vendee  of  land 
who  accepts  a  contract  to  convey  which  is  not  signed  by  the  wife 
of  the  grantor  cannot  refuse  to  accept  a  deed  otherwise  sufficient 
because  the  wife  refuses  to  sign  it  and  can  recover  no  damages  be- 
cause of  such  a  refusal. 

3.  Vendor  and  purchaser — what  is  measure  of  damages  for  fail' 
ure  to  convey  land.  In  an  action  for  damages  for  failure  to  convey 
land,  the  measure  of  damages  is  the  difference  between  the  contract 
price  and  the  fair  cash  market  value  of  the  land,  and  the  fact  that 
the  purchaser  has  a  contract  to  sell  the  land  for  more  than  the 
purchase  price  is  merely  a  circumstance  to  be  considered  with  the 
other  evidence  in  arriving  at  the  market  value. 

4.  Appeal  and  error — when  verdict  of  jury  as  to  value  of  land 
uHll  not  be  set  aside.  The  question  of  the  value  of  land  is  purely 
one  of  fact  for  a  jury  and  its  verdict  will  not  be  set  aside  unless  it  is 
clearly  against  the  weight  of  the  evidence. 

5.  Vendor  and  purchaser — when  instruction  that  defendant's 
tDife  U)as  not  competent  tcitness  proper.  In  an  action  for  damages 
under  a  contract  to  convey  land,  where  defendant's  wife  refused  to 
sign  the  deed,  it  was  proper  to  instruct  the  Jury  that  the  wife  was 
not  a  competent  witness  in  the  case,  to  explain  defendants  failure 
to  call  her. 

6.  Vendor  and  purchaser — when  instruction  on  subject  of 
-waiver  justified.  In  an  action  for  breach  of  contract  to  sell  land, 
where  there  were  several  things  which  the  evidence  showed  were 
waived  by  the  parties,  the  court  was  justified  in  instructing  the 
Jury  that  a  waiver  of  any  part  or  the  whole  of  the  contract  could 
be  made  by  either  party,  either  by  spoken  words  or  acts  of  either 
party  or  by  acts  which  raised  a  reasonable  inference  of  the  intention 
of  the  party  to  make  such  waiver. 

Appeal  from  the  Circuit  Court  of  Lee  county;  the  Hon.  Oscar  E. 
Heard,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1921.    Affirmed.    Opinion  filed  February  23,  1922. 
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Charles  F.  Preston,  for  appellant. 
MiGHELL,  GuNsuL  &  Allen,  foF  appellee. 

Mr.  Justice  Partlow  delivered  the  opinion  of  the 
court. 

Appellant,  C.  W.  McMillen,  began  an  action  of  as- 
sumpsit in  the  circuit  court  of  Lee  county  against  ap- 
pellee, J.  F.  Betz,  to  recover  damages  for  the  breach 
of  a  contract  to  convey  land,  and  to  recover  $2,000, 
being  the  first  payment  on  the  same.  Upon  the  first 
trial  a  verdict  was  returned  in  favor  of  the  appellant 
for  $2,350.  A  new  trial  was  granted  and  upon  the 
second  trial  thdre  was  a  verdict  for  appellant  for 
$2,000.  Judgment  was  rendered  upon  the  verdict  and 
this  appeal  was  prosecuted. 

Appellant  was  a  real  estate  agent  living  at  Paw 
Paw,  Lee  county.  Appellee  was  a  farmer  OAvning  360 
acres  of  land  in  Wyoming  township,  Lee  county,  but 
he  resided  on  a  farm  near  Oswego,  Kendall  county. 
On  July  3,  1919,  the  parties  entered  into  an  option 
contract  by  the  terms  of  which  appellee  gave  appellant 
the  right  to  purchase  the  360  acres.  On  July  23,  1919, 
appellant  notified  appellee  that  he  had  elected  to  exer- 
cise his  option  to  purchase  the  land.  He  tendered 
$2,000  and  requested  appellee  to  execute  a  contract  of 
sale  as  provided  in  the  contract  of  July  3,  1919.  Ap- 
pellee refused  to  accept  the  $2,000  or  to  execute  the 
contract  of  sale.  Appellant  then  filed  a  bill  in  the  cir- 
cuit court  of  Lee  county  for  the  specific  performance 
of  the  contract  and  a  decree  was  entered  ordering  the 
appellee  to  specifically  perform  and  carry  out  the  con- 
tract. 

On  November  12,  1919,  the  parties  entered  into  an- 
other contract  which  was  not  signed  by  appellee's  wife, 
by  the  terms  of  which  the  appellee  agreed  to  convey 
the  land  to  appellant  in  fee  simple,  clear  of  all  incum- 
brances, by  a  good  and  suflScient  warranty  deed,  and 
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appellant  agreed  to  pay  appellee  for  the  land  $108,000, 
of  which  $2,000  was  to  be  in  cash  and  the  balance  at 
various  times  specified  in  the  contract.  This  contract 
was  dated  July  23,  1919,. but  was  not  actually  signed 
until  November  12,  1919,  upon  which  date  appellant 
paid  appellee  the  $2,000  as  first  payment.  Later  ap- 
pellant served  notice  upon  appellee  that  under  the 
terms  of  the  contract  he  would  pay  appeUee  the  full 
balance  of  the  purchase  price  on  March  1,  1920  at 
which  date  the  conveyance  was  to  be  made. 

The  parties  met  on  January  7,  1920.  Appellee's 
wife  was  present  and  she  then  announced  that  she 
would  not  sign  any  papers  in  the  case.  On  March  1, 
1920,  appellant  tendered  to  appellee  $106,000  in  full 
payment  of  the  balance  due  and  appellee  tendered  to 
appellant  a  deed  signed  by  appellee  but  not  signed'by 
his  wife.  Appellant  refused  to  accept  the  deed  on  the 
ground  that  the  wife  of  appellee  had  an  inchoate  riglit 
of  dower  which  was  an  incumbrance  on  the  land  \dthin 
the  terms  of  the  agreement  of  November  12,  1919, 
which  agreement  provided  that  the  conveyance  was  to 
be  clear  of  all  incumbrances.  The  appellant  then  be- 
gan this  action  to  recover  the  $2,000  paid  by  him  at 
the  time  the  contract  was  signed,  together  with  $9,000 
which  he  claimed  as  damages  by  reason  of  the  failure 
of  the  appellee  to  comply  with  the  contract. 

In  Bartak  v.  Isvolt,  261  111.  279,  the  contract  and 
facts  were  quite  similar  to  the  case  at  bar.  The  con- 
tract provided  that  the  vendor  was  to  furnish  a  com- 
plete merchantable  abstract  of  title  brought  down  to 
date  and  to  convey  free  and  clear  of  all  incumbrances, 
subject  to  certain  leases  recited  in  the  contract.  The 
wife  of  the  vendor  refused  to  sign  the  deed  and  the 
vendor  tendered  to  the  purchaser  a  warranty  deed 
signed  only  by  the  vendor  and  demanded  the  balance 
of  the  purchase  price.  The  purchaser  refused  to  ac- 
cept the  deed  because  it  was  not  signed  by  the  vendor's 
wife.    A  bill  was  filed  by  the  purchaser  for  the  specific 
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performance  of  the  contract  and  a  decree  entered  in 
accordance  with  the  prayer  of  the  bill  ordering  the 
vendor  to  convey  free  of  all  incumbrance  as  provided 
in  the  contract.  Upon  appeal  to  the  Supreme  Court, 
the  decree  was  reversed  and  the  case  remanded  and  it 
was  there  held  that,  if  the  purchaser  accepted  a  con- 
tract for  the  sale  of  the  land  signed  only  by  the  vendor 
who  was  the  owner  of  the  fee  and  the  contract  con- 
tained no  provision  that  the  deed  should  be  signed  by 
the  vendor's  wife,  the  purchaser  was  bound  to  accept 
a  deed  signed  by  the  vendor  alone  and  pay  the  full 
purchase  price,  leaving  the  purchaser  to  rely  upon  the 
covenants  of  the  deed  to  protect  him  against  the  dower 
interest  of  the  wife  in  case  she  should  survive  her  hus- 
band. It  is  insisted  by  the  appellant  that  the  holding 
in  that  ease  is  in  conflict  with  other  holdings  of  the 
Supreme  Court.  This  case,  however,  is  the  last  ex- 
pression of  the  Supreme  Court  on  this  subject  and  is 
binding  upon  this  court  and  will  be  followed  in  this 
case.  Under  this  holding  the  appellant  was  required 
to  accept  the  deed  as  tendered  to  him  by  the  appellee 
and  could  recover  no  damage  by  reason  of  the  refusal 
of  the  wife  of  the  appellee  to  join  him  in  the  con- 
veyance. ^ 

The  judgment  of  the  circuit  court,  however,  may  also 
be  aflBrmed  on  other  grounds.  It  seems  to  be  conceded 
that  if  the  appellant  had  a  cause  of  action,  the  measure 
of  his  damage  was  the  difference  between  the  contract 
price  and  the  fair  cash  market  value  on  ^Tarch  1,  1920. 
Appellant  and  five  other  witnesses  testified  that  the 
fair  cash  market  value  of  the  land  on  March  1,  1920, 
was  from  $425  to  $450  per  acre.  The  appellant  offered 
evidence  to  show  that,  prior  to  March  1,  1920,  he  had 
sold  the  land  to  a  man  by  the  name  of  Bauer  for 
$117,000,  which  was  an  increase  of  $9,000  over  his  con- 
tract price  with  appellee.  On  behalf  of  the  appellee 
five  witnesses,  not  including  appellee,  testified  that  the 
fair  cash  market  value  of  the  land  on  March  1,  1920, 
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was  from  $290  to  $300  per  acre.  The  fact  that  appel- 
lant had  a  contract  to  convey  to  Bauer  at  a  larger  sum 
than  he  was  to  pay  appellee  did  not  fix  the  measure 
of  damages  at  the  difference  between  the  contract 
price  which  he  had  with  appellee  and  the  contract  price 
which  he  had  with  Bauer.  That  fact  was  only  a  cir- 
cumstance which  the  jury  had  a  right  to  consider  in 
determining  the  value  of  the  land  on  March  ],  1920. 
The  evidence  as  to  the  value  on  that  date  was  in  sharp 
conflict,  in  fact  it  was  almost  evenly  balanced.  The 
witnesses  who  testified  on  both  sides  seemed  to  be  of 
about  equal  credibility  and  to  have  equal  knowledge  as 
to  the  land  and  its  value.  If  the  land  was  worth  only 
$300  per  acre,  the  appellant  sustained  no  damages. 
The  question  of  the  value  of  the  land  was  purely  one 
of  fact  for  the  jury  and  we  will  not  set  aside  the  judg- 
ment unless  it  is  clearly  against  the  weight  of  the  evi- 
dence. Donelson  v.  East  St.  Louis  (B  S.  Ry,  Co.,  235 
ni.  625;  Williams  v.  Frank  Parmelee  Transfer  Co., 
194  111..  App.  468.  Two  juries  have  passed  upon  the 
evidence.  The  first  one  fixed  the  damages  at  $2,350 
and  the  second  one  at  $2,000.  This  last  verdict  is  in 
favor  of  the  appellee  on  the  question  of  damages  sus- 
tained and  it  only  allowed  appellant  the  amount  of  his 
first  pajTnent  of  $2,000.  Upon  a  consideration  of  all 
the  evidence  we  cannot  say  that  the  verdict  on  the 
question  of  damages  is  contrary  to  the  evidence  and 
the  judgment  cannot  be  reversed  on  that  ground. 

Complaint  is  made  of  the  first  and  sixth  instructions 
given  on  behalf  of  the  appellee.  The  first  instruction 
told  the  jury  that  the  appellee's  wife  was  not  a  com- 
petent witness  in  the  case.  It  is  conceded  by  appellant 
that  the  wife  was  not  a  competent  witness  and  that  the 
instruction  announced  a  correct,  abstract  proposition 
of  law,  but  it  is  contended  that  it  called  undue  atten- 
tion to  appellee's  wife.  There  was  evidence  that  the 
wife  had  told  certain  persons  that  she  would  not  sign 
the   deed   and  under   these   circumstances   the  jury 
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might  not  understand  why  she  was  not  called  as  a 
witness  and  for  this  reason  the  appellee  had  a  right 
to  have  the  jury  informed  that  under  the  law  she 
could  not  testify. 

The  sixth  instruction  told  the  jury  that  a  waiver  of 
any  part  or  the  whole  of  the  contract  could  be  made 
by  either  party  to  the  contract,  either  by  spoken  words 
or  by  acts  of  either  party  which  raise  a  reasonable 
inference  of  the  intention  of  such  party  to  waive  such 
performance.  The  objection  to  this  instruction  is  that 
there  is  no  evidence  on  which  to  base  it.  There  were 
several  things  which  the  evidence  showed  were  waived 
in  this  case.  The  deed  tendered  by  appellant  to  ap- 
pellee on  March  1,  1920,  did  not  have  revenue  stamps 
on  it  and  that  omission  was  waived  by  appellant.  The 
tender  of  $106,000  made  by  appellant  on  the  same  date 
was  not  in  cash  and  no  point  was  made  on  account  of 
that  fact.  The  question  as  to  whether  appellant 
waived  his  right  to  have  the  deed  signed  by  the  wife 
of  appellee  was  also  before  the  jury.  On  that  point 
the  evidence  showed  that  shortly  after  the  first  con- 
tract was  entered  into,  knowledge  was  brought  to  the 
appellant  that  the  wife  of  appellee  did  not  want  to 
sign  the  deed  and  that  there  might  be  some  difficulty  in 
obtaining  her  signature.  This  fact  was  known  to  the 
appellant  even  before  the  bill  for  specific  performance 
was  filed  and  before  the  contract  of  November  12, 1919, 
was  executed.  When  this  refusal  of  the  wife  to  sign 
was  called  to  the  attention  of  the  appellant,  there  is 
evidence  tending  to  show  that  he  said  he  guessed  she 
would  sign  the  deed  and  he  would  take  a  chance  on  that 
feature  of  the  case.  All  this  evidence  in  the  record 
Avas  sufficient  to  justify  the  court  in  giving  to  the  jury 
the  sixth  instruction  complained  of  by  appellant. 

We  have  considered  only  the  errors  argued  in  the 
briefs  and  finding  no  reversible  error  in  any  of  them 
the  judgment  will  be  affirmed. 

Judgment  affirmed. 
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Portable  Elevator  Manufaetaring  Company^  Appellee^ 
V.  Fred  D.  Dutton,  Appellant. 

Gen.  No.  6,982. 

1.  Building  ai^d  cokstbuction  contracts — when  contractor  liable 
for  injury  to  building.  When  there  Is  an  injury  to  a  building  dur- 
ing the  course  of  construction  or  where,  during  the  course  of  con- 
struction an  unusual  condition  is  discovered  in  the  soil  under  the 
foundation,  the  contractor  is  liable. 

2.  Building  and  construction  contracts — when  contractor  not 
Hable  for  injuries  to  building.  Where  a  building  is  completed  and 
accepted  and  injuries  thereto  occur  after  such  completion,  the  con- 
tractor is  not  liable. 

3.  BLaLDiNO  AND  CONSTRUCTION  CONTRACTS — When  Contractor  not 
responsible  for  defects  in  building.  A  building  contractor  is  not 
responsible  for  defects  in  a  building  where,  by  the  fault  of  the 
owner,  the  contractor  is  unable  to  overcome  defects  in  the  soil  caus- 
ing the  defects  or  where  the  contractor  has  complied  with  his 
contract  and  the  defects  are  subsequently  caused  by  the  nature  of 
the  soil  or  the  action  of  the  elements. 

4.  Building  and  construction  contracts — when  contractor  not 
liable  for  damage  to  cement  corncribs.  Where  cement  corncribs 
were  constructed  under  contract  and  it  appeared  that,  upon  objection 
by  the  owner  that  the  foundations  as  they  were  started  would  be 
insufficient,  they  were  made  deeper  and  larger  and  no  further  ob- 
jections were  made  by  the  owner  and  the  cribs  were  completed, 
and  there  was  very  little  evidence  as  to  any  defective  workmanship 
or  material  and  it  was  not  until  they  were  filled  with  corn  that 
most  of  the  defects  complained  of  developed  and  they  were  the 
result  of  the  character  of  the  soil,  the  contractor  was  not  liable 
for  any  damage  to  the  cribs  after  completion  caused  by  the  de- 
fective soil  upon  which  they  were  built. 

6.  Buiu>iNo  and  construction  contracts — when  insttiiction  on 
right  to  damages  for  defects  in  cement  corncribs  proper.  In  an  ac- 
tion upon  contract  for  the  construction  of  cement  corncribs  in  which 
defendant  claimed  damages  by  way  of  set-off  for  defects  in  the 
cribs,  an  instruction  that  defendant  could  not  recover  damages  for 
the  settling  of  the  cribs  after  their  completion,  caused  by  the  nature 
of  the  soil  and  not  as  a  result  of  insufficient  foundations,  was 
proper. 

6.  Building  and  construction  contracts — when  rule  as  to 
VUent  defects  not  applicable  to  construction  of  cement  corncribs. 
The  rule  that  acceptance  of  work  with  latent  defects  does  not  bind 


Digitized  by  CjOOQ IC 


124  Appellate  CoxmTS  of  Illinois. 

Portable  Elevator  Mfg.  Co.  v.  Dutton,  224  111.  App.  123. 

the  buyer  to  pay  therefor  is  not  applicable  to  the  construction  of 
cement  corncrlbs  where  it  is  conceded  that  the  damages  were 
caused  by  the  settling  of  the  structures  by  reason  of  the  character 
of  the  soil. 

7.  Tbial — when  sustaining  of  objection  to  question  asked  wit- 
ness not  error.  The  sustaining  of  an  objection  to  a  question  asked 
a  witness,  because  the  question  was  indefinite,  improper,  and  called 
for  a  conclusion,  was  not  error  where  it  did  not  preclude  the  party 
from  asking  any  proper  questions  he  might  see  fit  to  ask  along  the 
same  line  and  did  not  amount  to  a  refusal  to  permit  evidence  to 
be  introduced  on  that  subject. 

8.  Appeal  and  ebbob — harmless  error  in  instruction.  Where  ap- 
pellant agreed  to  pay  freight  on  materials  from  a  certain  point  and 
they  were  shipped  from  a  different  point,  the  court  should  not  have 
instructed  the  jury  to  charge  appellant  with  freight  from  the  latter 
point,  but  the  error  was  not  reversible  where  no  difference  in  freight 
charges  between  the  points  was  shown  and  such  difference,  if  any, 
would  be  small  and  the  jury  may  not  have  charged  any  part  of  it 
to  appellant 

9.  Building  and  oonstbuction  contbacts — measure  of  damages 
for  defects  in  cement  comcrihs.  In  an  action  involving  damages 
for  defects  in  cement  corncribs  constructed  by  plaintiff,  where  it  was 
not  contended  the  cribs  were  falling  to  pieces  but  only  that  substan- 
tial damages  had  resulted  from  improper  foundations,  evidence  of 
what  it  would  cost  to  rebuild  above  the  foundations  did  not  con- 
stitute a  proper  measure  of  damages  and  was  not  a  proper  subject 
of  inquiry. 

Appeal  from  the  Circuit  Court  of  Henderson  county;  the  Hon. 
Habby  M.  Waqgoneb,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1921.    Affirmed.    Opinion  filed  February  23,  1922. 

Grieb,  Safford  &  SouLE,  for  appellant. 

E.  L.  Weets  and  Livingston  &  Whitmobe,  for  ap- 
pellee. 

Mr.  Justice  Partlow  delivered  the  opinion  of  the 
court. 

Appellee,  the  Portable  Elevator  Manufacturing 
Company,  a  corporation,  recovered  a  judgment  for 
$5,000  in  the  circuit  court  of  Henderson  county  against 
appellant,  Fred  D.  Dutton,  and  an  appeal  has  been 
prosecuted  to  this  court.     The  declaration  consisted 
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of  the  common  counts  for  $5,441.50  for  material  and 
labor  in  the  erection  of  an  elevator  and  comcribs  for 
appellant.  The  general  issue  was  filed,  together  with 
notice  of  a  set-off  in  the  sum  of  $6,000  for  defective 
workmanship  and  material. 

The  appellant  was  a  farmer  living  at  Gladstone, 
Henderson  county.  On  September  1,  1920,  be  entered 
into  a  contract  with  appellee  to  purchase  four  20x20 
cement  staved  comcribs  complete,  less  roof,  with  steel 
ventilators,  and  four  steel  doors  on  each  crib.  The 
cribs  were  to  be  erected  on  or  before  November  1, 
1920.  Appellant  was  to  furnish  all  sand  and  gravel, 
to  do  all  hauling  and  pay  freight.  Appellee  was  to  do 
all  work  except  the  drivewajy  floor.  Appellant  was  to 
furnish  material  for  the  driveway  floor  and  the  appel- 
lee was  to  do  all  the  work  on  the  driveway  floor  and 
charge  what  the  labor  cost.  All  shipments  of  material 
were  to  be  to  Lone  Tree,  Illinois,  via  C,  B.  &  Q.  Ey. 
Co.,  f.  o.  b.  Bloomington,  Illinois.  The  price  for  each 
orib  was  $1,121  and  the  elevator  was  to  cost  $509.25. 
The  work  was  not  commenced  until  November  4,  1920, 
but  three  of  the  cribs  were  completed  the  second  week 
in  December,  1920.  The  fourth  crib,  above  the  founda- 
tion, was  not  completed  until  the  latter  part  of  Janu- 
ary, 1921.  It  is  claimed  by  appellant  that  the  founda- 
tion for  the  fourth  crib  was  put  in  during  cold  weather 
and  was  frozen,  but  appellee  attempted  to  repair  it. 
The  staves  were  shipped  from  Oskaloosa,  Iowa,  in- 
stead of  Bloomington.  It  is  contended  that  the  staves 
were  shipped  too  green  and  on  that  account  breakage 
occurred  and  delay  was  caused.  The  ventilators  in 
the  cribs  were  made  of  wood,  and  it  is  claimed  that  the 
steel  frames  of  the  doors  were  insufficient  to  bear  the 
weight  of  the  cement  staves  and  by  reason  thereof 
the  staves  cracked  and  broke  and  caused  the  frames  to 
bulge  so  that  the  doors  could  not  be  closed.  After  two 
of  the  cribs  were  filled  with  corn  and  the  third  one  was 
partly  filled  they  settled  out  of  plumb,  causing  the 
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staves  to  crack  or  bulge,  and  the  driveway  between 
them  cracked.  It  is  contended  that  the  cribs,  after  the 
corn  was  stored,  continued  to  settle  and,  in  order  to 
save  the  structures,  reinforcements  were  placed  under 
the  ventilators  to  prevent  further  settling.  The  evi- 
dence shows  that  the  soil  on  which  these  cribs  were 
built  was  loose  or  sandy  and  was  what  is  known  as 
* 'formative"  in  character  and  the  settling  of  the  cribs 
was  because  of  the  character  of  the  soil. 

The  contention  of  appellant  is  that  appellee,  regard- 
less of  the  character  of  the  soil,  was  required,  under 
the  law,  to  place  under  each  crib  a  foundation  which 
was  reasonably  sufficient  to  maintain  and  support  the 
cribs  when  subjected  to  the  use  for  which  they  were 
intended,  and  because  this  was  not  done  appellant  was 
not  liable  to  pay  for  the  same.  Appellee  contends  that 
the  cribs  were  completed  before  any  defects  appeared 
and  that  the  defects  were  caused  by  reason  of  the  char- 
acter of  the  soil  under  the  foundation,  and  not  caused 
by  defective  workmanship  and  material,  and  for  this 
reason  appellee  was  not  liable  for  the  settling.  Cases 
are  cited  by  each  party  in  support  of  their  respective 
contentions,  but  no  good  purpose  would  be  served  in 
reviewing  them.  Our  attention  has  not  been  called  to 
any  Illinois  cases  in  which  the  exact  question  here 
presented  has  been  determined. 

There  is  a  distinction  between  cases  where  there  is 
an  injury  to  a  building  during  the  course  of  construc- 
tion or  where,  during  the  construction,  an  unusual  con- 
dition is  discovered  in  the  soil  under  the  foundation, 
and  cases  where  the  building  is  completed  and  ac- 
cepted and  injuries  occur  after  such  completion.  In 
the  former  case  the  contractor  is  liable  for  the  dam- 
ages and  in  the  latter  case  he  is  not.  As  a  general  rule 
the  builder  is  responsible  for  defects  in  the  building 
which  are  caused  by  defects  in  the  soil,  or  by  weather 
conditions,  notwithstanding  the  fact  that  the  builder 
was  bound  by  contract  to  follow  the  plans  and  specifi- 
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cations  prepared  by  the  architect.  There  are,  how- 
ever, exceptions  to  this  rule.  It  has  been  held  that  the 
builder  is  not  responsible  for  defects  in  a  building 
where,  by  the  fault  of  the  owner,  the  builder  is  unable 
to  overcome  such  defects  in  the  soil;  or  where  the 
builder  has  complied  with  his  contract  and  the  defects 
are  subsequently  caused  by  the  nature  of  the  soil  or 
the  action  of  the  elements.  9  Corpus  Juris,  sec.  90-E, 
page  754 ;  9  Kuling  Case  Law,  sec.  254,  page  868 ;  Clark 
V,  United  States,  6  Wall.  543 ;  Powell  v.  Markham,  18 
La.  Ann.  581;  Duncan  v.  Cordley,  199  Mass.  299,  85 
N.  E.  160, 17  L.  E.  A.  (N.  S.)  697 ;  A  tlantic,  Gulf  S  Pac. 
Co,  V.  Woodmere  Realty  Co,,  156  App.  Div.  351,  142 
N.  T.  Supp.  953;  Miller  &  Sons  Co.  v.  Homeopathic, 
etc.,  Hospital  of  Pittsburg,  243  Pa.  502. 

In  the  case  at  bar,  the  contract,  which  was  in  writ- 
ing, was  very  short  and  does  not  contain  any  specifica- 
tions as  to  the  kind  of  a  foundation  to  be  placed  under 
the  cribs.  The  appellant  and  his  tenant  selected  the 
place  where  the  cribs  were  to  be  built.  They  were 
staked  out  on  the  land  thus  designated,  excavations 
were  made  and  work  begun  on  the  foundations.  Ap- 
pellant objected  that  the  foundations  as  they  were 
being  put  in  were  not  sufficient  to  support  the  cribs. 
After  some  talk  between  appellee's  servants  and  ap- 
pellant, the  foundations  were  made  larger  and  deeper. 
No  further  objections  were  made  by  appellant  and 
three  of  the  cribs  were  completed  upon  these  founda- 
tions. There  is  very  little  evidence  as  to  any  defective 
workmanship  or  material  in  any  of  them.  It  was  not 
until  they  were  filled  with  corn  that  most  of  the  de- 
fects complained  of  appeared.  It  seems  to  be  con- 
ceded by  appellant  that  most  of  these  defects  were  the 
results  of  the  character  of  the  soil  on  which  they  were 
built.  The  wooden  ventilators  were  substituted  for 
steel  ventilators  by  agreement.  The  elevator  con- 
structed was  not  as  high  as  provided  in  the  contract. 
One  3-foot  section  was  not  put  on  the  top,  but  was  left 
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off  because  it  would  have  brought  the  elevator  20  feet 
above  the  cribs  and  the  top  could  not  be  supported. 
The  section  was  delivered  and  could  be  put  on  at  any 
time  appellant  constructed  the  roof,  which  would  per- 
mit the  elevator  to  be  anchored  at  the  top.  The  top 
of  the  foundation  of  the  fourth  crib  showed  some  evi- 
dence of  frost  but  the  frozen  part  was  repaired  before 
the  crib  was  completed.  Under  the  authorities  cited 
appellee  was  not  liable  for  any  damages  to  the  cribs 
after  completion  caused  by  the  defective  soil  upon 
which  they  were  built.  The  only  other  damage  for 
which  appellant  could  recover  was  the  damage  on  ac- 
count of  the  steel  frames  of  the  doors  being  insufficient 
to  bear  the  weight  of  the  cement  staves,  causing  the 
staves  to  break  and  crack,  the  frames  to  bulge  so  the 
doors  could  not  be  closed,  and  the  damage  to  the  drive- 
way. Evidence  was  offered  as  to  the  amount  of  these 
damages  and  this  evidence  shows  a  wide  variance. 
The  jury  allowed  appellant  $441.50,  which  amount  was 
within  $151.30  of  the  amount  which  the  weight  of  the 
evidence  shows  would  be  required  to  repair ,  the 
greater  part  of  the  damages  complained  of  by  appel- 
lant and  for  which  he  had  a  right  to  recover.  We 
think  appellant  was  allowed  for  all  damages  sustained 
by  reason  of  any  defective  workmanship  or  material. 

The  third  instruction  given  on  behalf  of  the  appellee 
told  the  jury  that  if  the  cribs  settled  after  their  con- 
struction and  the  settling  was  caused  by  the  nature  of 
the  soil  and  not  as  the  result  of  an  insufficient  founda- 
tion, then  appellant  could  not  recover  damages  for 
such  settling.  This  instruction  is  in  accordance  with 
the  law  herein  announced  and  no  error  was  committed 
in  giving  it. 

Tt  is  urged  by  appellant  that  the  acceptance  of  work 
with  latent  defects  does  not  bind  the  buyer  to  pay  for 
same  and  several  cases  are  cited  in  support  thereof. 
The  cases  are  not  applicable  because  there  was  no 
latent  defect  in  the  cribs  and  even  the  appellant  con- 
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cedes  that  the  damage  was  caused  by  the  settling  of 
the  structures  by  reason  of  the  character  of  the  soil 
on  which  they  were  built. 

A  witness  called  on  behalf  of  the  appellant  was 
asked  the  following  question:    **If  within  two  weeks 
prior  to  that,  they  had  been  found  to  be  actually  meas- 
ured and  were  one  inch  and  one-half  out  of  plumb,  tell 
the  jury  whether  that  would  not  indicate  that  they  are 
not  liable  to  settle.*'    Objection  was  sustained  to  the 
question.     No  other  questions  were  asked   on  that 
feature  of  the  case  and  the  appellant  contends  that  by 
sustaining  this  objection  the  court  improperly  refused 
to  permit  the  appellant  to  show  that  the  cribs  were 
continuing  to  settle.    The  objection  was  sustained  be- 
cause the  question  was  indefinite,  improper  and  called 
for  a  conclusion.    The  sustaining  of  the  objection  did 
not  preclude  appellant  from  asking  any  proper  ques- 
tions he  might  see  fit  to  ask  along  the  same  line,  and 
did  not  amount  to  a  refusal  by  the  court  to  permit  evi- 
dence to  be  introduced  on  that  subject. 

The  contract  provided  that  appellant  should  pay  the 
freight  from  Bloomington,  Illinois,  to  the  place  where 
the  cribs  were  to  be  built.    The  material  was  loaded  at 
Oskaloosa,  Iowa,  and  by  instructions  seven  and  eight 
the  jury  were  told  to  charge  the  appellant  with  the 
freight  from  Oskaloosa,  the  point  of  loading.    These 
instructions  were  not  in  accordance  with  the  contract 
and  should  not  have  been  given,  but  appellant  was  not 
injured  thereby  unless  the  freight  from  Oskaloosa  was 
greater  than  from  Bloomington.    No  evidence  was  of- 
fered as  to  the  difference  in  freight.    The  difference, 
if  any,  would  necessarily  have  been  very  small,  and 
the  jury  may  not  have  charged  any  part  of  it  to  appel- 
lant.   We  do  not  feel  justified  in  reversing  the  case 
upon  this  error  alone. 

Appellant  undertook  to  prove  what  it  would  cost  to 
reconstruct  a  crib  from  the  foundation.  An  objection 
was  sustained  and  this  ruling  is  assigned  as  error. 
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Appellant's  witness,  Parsons,  a  bank  cashier,  counted 
the  cracked  staves  and  reported  that  there  were  104 
cracked  staves  in  the  four  cribs  out  of  a  total  of  2,350 
staves  used  in  the  construction.  Included  in  these 
were  10  or  12  broken  staves  to  which  appellant's  at- 
tention was  called  before  they  were  put  in.  No  wit- 
ness testified  to  any  damages  resulting  from  the 
cracked  staves,  or  how  much  less  than  the  contract 
price  the  cribs  were  worth  because  of  the  cracked 
staves,  or  that  the  cribs  were  less  serviceable  or  sub- 
stantial on  that  account.  Appellant  in  his  brief  states 
that  he  does  not  contend  that  the  cribs  were  falling  to 
pieces,  but  that  substantial  injury  had  resulted  by  rea- 
son of  the  improper  foundations,  which  should  be 
made  good  regardless  of  the  condition  of  the  soil. 
Under  these  circumstances,  evidence  of  what  it  would 
cost  to  rebuild  above  the  foundation  was  not  a  proper 
subject  of  inquiry  and  did  not  constitute  a  proper 
measure  of  damage. 

We  have  only  considered  such  points  as  have  been 
argued  by  the  appellant,  and  not  finding  any  error  the 
judgment  will  be  affirmed. 

Judgment  affirmed. 


B.    6.    Sinclair^    Appellant,    y.    Evan    B.    Sinclair, 

Appellee. 

Gen.  No.  6,986. 

1.  Appeal  and  ebbor — appeal  as  precluding  torit  of  error  hy  ap- 
pellant. An  appeal  operates  as  a  continuance  of  the  same  case,  and 
when  a  case  is  transferred  to  an  appellate  tribunal  by  appeal, 
there  is  no  case  pending  in  the  trial  court  upon  which  a  writ  of 
error  will  operate  at  the  suit  of  the  party  prosecuting  the  appeal 
until  the  case  gets  back  into  the  trial  court  in  some  regular  way. 

2.  Appeal  and  ebbob — when  second  appeal  cannot  he  taken.    A 
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second  appeal  cannot  be  taken  when  the  first  appeal  has  not  been 
dismissed. 

3.  Appkal  awd  ekrob— appeal  as  precluding  iorit  of  error  hy  ap- 
pellant. When  an  appeal  is  pending,  the  case  cannot  be  taken  up 
by  appellant  by  writ  of  error. 

4.  Cebtiorabi — appeal  aa  precluding  certiorari  hy  appellant 
When  an  appeal  is  pending,  the  case  cannot  be  taken  up  by  the 
appellant  by  certiorari. 

5.  Landlord  awd  TENAwr-r-eMcntioZs  to  validity  of  lease.  Before 
there  can  be  a  valid  lease,  the  parties  must  have  the  power  and 
authority  to  execute  it  and  it  must,  in  fact,  be  executed  and  be 
delivered  and  accepted  by  the  parties  before  it  will  be  valid  and 
binding. 

6.  PAjiTNEESHiP-Hr'ien  premises  occupied  hy  partnership  are 
*eW  under  loritten  lease.  Where  two  partners  agreed  that  one 
should  erect  a  building  and  lease  it  to  the  firm  and,  upon  the 
insistence  of  the  other  that  a  written  lease  be  executed,  the  partner 
owning  the  building  prepared  a  lease,  signed  his  own  name  and 
the  firm  name  thereto  and  gave  a  copy  to  his  partner  but  it  was 
never  signed  by  the  latter  though  he  made  no  objection  thereto,  it 
became  a  valid  and  binding  contract  between  them  and  the  prem- 
ises were  thereafter  held  under  it  and  not  under  an  oral  lease. 

1-  Pabtnebship — sufficiency  of  evidence  to  overcome  presumption 
arWing  from  execution  and  delivery  of  lease.  While  under  certain 
circumstanceli  parties  may  testify  as  to  their  intention  concerning 
the  eiecution  and  delivery  of  an  instrument,  testimony  of  a  partner 
who  executed  a  lease  to  the  partnership  of  a  building  owned  by 
himself,  he  signiing  for  the  partnership  and  for  himself  individually 
and  delivering  a  copy  to  the  other  partner,  that  it  was  not  intended 
to  become  binding  until  signed  by  the  other  partner  was  not  sufiQ- 
cient  to  overcome  the  presumption  arising  from  the  facts  concern- 
ing the  execution  and  delivery. 

8.  Landlord  and  tenant — hoto  clauses  in  lease  against  suhleU 
%(7  ami  assigning  toiU  he  construed.  Clauses  in  a  lease  against 
subletting  and  assigning  will  be  recognized  and  enforced  but  are 
not  favored  in  the  law  and  will  be  strictly  construed. 

9.  Landlord  and  tenant — when  restriction  in  lease  against  trans- 
fer is  not  broken.  A  restriction  in  a  lease  against  transfer  is  not, 
AS  a  general  rule,  regarded  as  broken  by  an  involuntary  alienation 
or  transfer  by  operation  of  law. 

10.  Pabtnekshif — when  lease  properly  included  as  asset  on  sale 
0/  property.  Where  one  partner,  who  owned  a  building  leased  to 
and  used  by  the  firm,  filed  a  bill  for  dissolution  of  the  partnership 
and  sale  of  the  firm  property,  such  sale  is  by  operation  of  law  and 
does  not  constitute  a  transfer  of  the  lease  within  the  meaning  of  a 
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proYision  therein  against  subletting  and  assigning,  and  the  lease 
was  properly  included  as  an  asset  of  the  partnership. 

11.  Equity — right  of  complainant  to  dismiss  bill.  When  no 
cross-bill  is  filed,  a  complainant  has  a  right  to  dismiss  his  bill  at 
any  time  before  final  decree  has  been  entered  but  he  cannot  file  a 
written  motion  to  dismiss  and  then  sit  idly  by  and  wait  until  the 
case  is  decided  against  him  and  the  decree  entered  and  then  exer- 
cise his  right  to  dismiss. 

12.  Appeal  and  ebbob — when  motions  to  dismiss  hill  cannot  he 
considered  as  part  of  record.  Motions  to  dismiss  a  bill  cannot  be 
considered  as  part  of  the  record  unless  they  are  preserved  by  a 
certificate  of  evidence. 

13.  Recobds — conclusiveness  of  court* s  finding  as  against  file 
marks  or  entries  hy  clerk.  A  finding  by  the  court  that  a  motion 
by  complainant  to  dismiss  his  bill  was  not  made  until  after  the 
decree  had  been  signed  and  entered  cannot  be  contradicted  by  file 
marks  or  entries  made  by  the  clerk. 

14.  Pabtnebship — insufflciency  of  evidence  to  show  partner*s  un- 
qualified acceptance  of  opportunity  to  purchase  copartner's  interest. 
In  a  proceeding  in  equity  for  dissolution  of  a  partnership,  evidence 
examined  and  held  insufficient  to  show  that  appellee  unqualifiedly 
accepted  the  opportunity  offered  by  appellant  under  the  terms  of 
the  articles  of  partnership  to  purchase  the  interest  of  appellant 

Appeal  from  the  Circuit  Court  of  Knox  county;  the  Hon.  Habbt 
M.  Wagooneb,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1921.    Affirmed.    Opinion  filed  February  23,  1922. 

Clyde  H.  Thompson  and  E.  C.  Woolsey,  for  ap- 
pellant. 

Fletcher  Cabney,  James  W.  Cabney  and  Sig.  B. 
Nelson,  for  appellee. 

Mb.  Justice  Pabtlow  delivered  the  opinion  of  the 
court. 

Appellant,  K.  G.  Sinclair,  filed  his  bill  in  the  circuit 
court  of  Knox  county  against  his  brother  and  partner, 
the  appellee,  Evan  B.  Sinclair,  for  the  dissolution  of 
a  partnership  existing  between  them.  The  cause  was 
referred  to  the  master  who  made  a  report  recommend- 
ing a  decree  dissolving  the  partnership,  recommending 
the   sale   of  the  partnership  property,  and  holding 
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that  the  premises  used  for  partnership  purposes  were 
held  under  an  oral  lease.  Exceptions  were  jBled  to  the 
report  and  the  chancellor  entered  a  decree  dissolving 
the  partnership,  ordering  the  partnership  property 
sold  and  decreeing  that  the  premises  used  for  partner- 
ship purposes  were  held  under  a  written  lease  between 
the  parties.  An  appeal  was  prosecuted  to  this  court 
and  an  appeal  bond  was  filed.  Subsequently  a  writ  of 
error  was  sued  out  of  this  court,  but  no  disposition 
was  made  of  the  appeal.  .  Evan  B.  Sinclair  has  moved 
to  dismiss  the  writ  of  error  on  the  ground  that  it  was 
improperly  sued  out  while  the  appea^l  was  pending, 
and  this  motion  was  taken  with  the  case. 

The  briefs  and  arguments  have  been  filed,  and  those 
on  behalf  of  the  complainant  below  refer  to  the  parties 
as  plaintiff  in  error  and  defendant  in  error,  while 
those  on  behalf  of  the  defendant  in  the  trial  court 
refer  to  the  parties  as  appellant  and  appellee.  The 
record  is  entitled  on  the  outside  of  the  cover  **  Appeal 
to  the  Appellate  Court  Second  District,  Illinois,  from 
Knox  Circuit  Court,"  and  on  the  fly  leaf  is  ''Appeal 
from  the  Circuit  Court  of  Knox  County."  The  assign- 
ment of  errors  is  signed  \>j  R.  C.  Woolsey,  who  styles 
himself  as  solicitor  for  appellant,  and  the  cross  errors 
signed  by  solicitors  for  appellee. 

An  appeal  operates  as  a  continuance  of  the  same 
ease,  and  when  a  case  is  transferred  to  an  appellate 
tribunal  by  appfeal,  there  is  no  case  pending  in  the 
trial  court  upon  which  a  writ  of  error  will  operate  at 
the  suit  of  the  party  prosecuting  the  appeal  until  the 
case  gets  back  into  the  trial  court  in  some  regular  way. 
A  second  appeal  cannot  be  taken  when  the  first  appeal 
has  not  been  dismissed,  and  when  an  appeal  is  pend- 
ing, the  case  cannot  be  taken  up  by  writ  of  error  or  by 
certiorari  by  the  party  who  has  appealed.  2  Cyc.  523 ; 
Smith  V.  Chytraus,  152  HI.  664;  Daly  v.  Kohn,  230  111. 
436.  In  the  latter  case  there  was  an  appeal  to  the  Ap- 
pellate Court,  which  appeal  was  dismissed,  and  then 
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there  was  a  further  appeal  to  the  Supreme  Court,  and 
while  the  last  appeal  was  pending  in  the  Supreme 
Court  a  writ  of  error  was  sued  out  from  the  Su- 
I>reme  Court  by  the  party  who  had  appealed.  There 
was  a  motion  in  the  Supreme  Court  to  consolidate  the 
appeal  and  the  writ  of  error.  It  was  held  that  a  writ 
of  error  could  not  be  sued  out  to  review  a  judgment 
or  a  decree  while  an  appeal  by  the  same  parties  was 
pending  to  review  the  same  decree  or  judgment,  and 
the  writ  was  dismissed.  The  appeal  in  this  case  was 
perfected  by  the  filing  of  the  bond  and  by  the  filing  of 
the  record  in  this  court.  The  briefs  and  arguments 
were  properly  filed  on  the  appeal,  and  the  writ  of  error 
could  not  be  sued  out  while  the  appeal  was  pending, 
and  for  this  reason  the  writ  of  error  will  be  dismissed 
and  the  case  will  be  considered  on  the  appeal.     - 

The  principal  question  for  consideration  is  whether 
the  premises  occupied  by  the  partnership  were  held 
under  an  oral  or  under  a  written  lease.  The  evidence 
shows  that  appellant  and  appellee  are  residents  of 
Galesburg,  Knox  County,  and  were  partners  under  the 
name  of  Sinclair  Bros.  Appellant  conducted  this  busi- 
ness from  1901  to  1903  when  he  admitted  the  appellee 
as  a  partner.  The  business  consisted  of  the  maufac- 
ture  and  sale  of  ice  cream,  the  bottling  and  sale  of 
soda  water  and  the  jobbing  of  fountain  supplies.  In 
1913  the  appellee  became  incapacitated  through  sickness 
from  fully  participating  in  the  business  and  the  active 
management  devolved  upon  the  appellant,  and  con- 
tinued, under  oral  agreement,  until  December  10,  1914, 
when  written  articles  of  copartnership  were  executed. 
The  articles  of  copartnership  provided  that  each  part- 
ner should  have  equal  voice  and  the  same  powers  in 
the  business,  but  owing  to  the  inability  of  the  appellee 
to  actively  engage  in  the  business,  appellant,  during 
the  continuance  of  such  inability,  was  to  have  the  su- 
pervision and  management  of  the  business  and  was  to 
receive  $2,000  per  year  therefor.    In  the  event  the  ap- 
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pellee  became  able  to  assist,  at  any  time,  for  such  serv- 
ices as  he  might  perform  he  was  to  be  compensated  in 
such  amomit  as  was  to  be  agreed  upon.  The  duration 
of  the  partnership  was  for  one  year  beginning  Janu- 
ary 1, 1915,  and  was  to  be  extendQd  from  year  to  year 
so  long  as  each  party  was  satisfied.  In  case  either 
party  desired  to  retire,  he  was  not  to  dispose  of  his 
interest  until  the  other  partner  had  an  opportunity  to 
buy  it. 

From  the  formation  of  the  partnership  until  Decem- 
ber, 1915,  the  business  had  been  conducted  in  rented 
property,  but  the  partners  had  purchased  a  piece  of 
ground  upon  which  they  contemplated  building  a  build- 
ing.   In  1913  the  appellee  had  a  stroke  of  paralysis 
which  left  him  in  poor  physical  and  mental  condition. 
About  a  year  later  he  had  a  second  stroke  of  paralysis. 
After  the  sickness  of  appellee,  the  appellant  proposed 
that  he  would  buy  the  interest  of  the  appellee  in  the 
land  which  had  been  purchased  by  the  firm,  paying  the 
^ost  thereof,  and  that  he  would  erect  a  building  there- 
^^  and  le^se  it  to  the  firm  at  an  annual  rental  of  10 
^®^  cent  of  the  cost  of  the  building,  which  proposition 
was  accepted  by  appellee,  and  the  building  was  erected 
^Dd  the  firm  moved  into  it  in  December,  1915.    After 
the  firm  had  moved  in  the  building  the  appellee  asked 
the  appellant  for  a  written  lease.    The  appellant  pre- 
pared a  draft  of  a  lease  which  was  to  run  from  Octo- 
ber 1,  1915  to  October  1,  1925,  with  the  privilege  of 
renewal  for  5  years  more.    The  rental  was  to  be  $193 
per  month  which  was  10  per  cent  of  the  cost  of  the 
building.    It  contained  a  covenant  that  neither  party 
should  sublet  the  premises  nor  assign  the  lease  with- 
out the  written  consent  of  the  appellant.     The  lease 
^aa  drawn  on  December  10,  1915,  but  was  dated  back 
to  October  1,  1915.    It  was  prepared  in  duplicate  and 
appellant  signed  the  name  of  Sinclair  Bros,  on  the  top 
Bne,  with  a  vacant  line  underneath  it.    On  the  third 
line  he  signed  his  own  name.    He  gave  appellee  the 


Digitized  by  CjOOQ IC 


136  Appellate  Coubts  op  Illinois. 

Sinclair  v.  Sinclair,  224  IlL  App.  130. 

duplicate  copy  which  appellee  retained.  The  signed 
copy  was  retained  by  the  appellant.  On  September  9, 
1918,  the  appellant  served  a  written  notice  on  the  ap- 
pellee that  the  partnership  would  be  terminated  on 
December  31,  1918.  On  January  20,  1919,  the  appellee 
was  told  by  the  appellant  that  the  firm  had  no  lease  on 
the  building,  and  the  appellant  got  the  signed  lease 
and  handed  it  to  the  appellee  who  became  very  angry 
and  ran  out  of  the  room  taking  the  paper  with  him 
which  he  kept  until  it  was  offered  in  evidence. 

The  contention  of  the  appellant  is  that  the  written 
lease  was  never  executed,  that  he  prepared  it,,  signed 
it  and  gave  a  duplicate  copy  of  it  to  the  appellee  for 
his  examination ;  that  the  appellee  was  to  examine  the 
instrument  and  report  to  the  appellant  whether  it  was 
satisfactory,  in  which  event  it  was  to  be  formally 
signed  and  put  into  operation;  that  appellee  never 
said  anything  to  appellant  about  it  after  that  time,  and 
appellant  considered  that  he  did  not  intend  to  sign  it, 
and  in  faQt,  did  not  sign,  and  for  these  reasons  the 
lease  never  became  operative.  In  connection  with  this 
contention  of  the  appellant  he  argues,  at  some  length, 
concerning  the  weight  which  should  be  given  the  mas- 
ter's report,  which  found  that  the  lease  was  never 
executed ;  also  whether  the  appellant,  who  was  the  les- 
sor and  one  of  the  partners,  had  the  right  to  testify 
as  to  his  intention  regarding  the  execution  and  de- 
livery of  the  lease,  where  no  formal  assent  appears  on 
behalf  of  the  appellee. 

We  do  not  deem  it  necessary  to  consider  each  of 
these  questions  in  detail.  Before  there  can  be  a  valid 
lease,  the  parties  must  have  the  power  and  authority 
to  execute  it  and  it  must,  in  fact,  be  executed  before  it 
can  be  valid  and  binding.  There  must  be  a  delivery 
of  the  instrument  a,nd  it  must  be  accepted  by  the  par- 
ties. Jordan  v.  Davis,  108  HI.  336 ;  Byan  v.  Cooke,  172 
HI.  302;  Gross  v.  Arnold,  177  111.  575.  Under  certain 
circumstances  the  parties  may  testify  as  to  their  in- 
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tention  concerning  the  execution  and  delivei^  of  the 
instrument.  Seidschlag  v.  Antioch,  207  111.  280;  Town- 
ship of  Lovington  v.  Adkins,  232  111.  510. 

The  evidence  shows  that  after  the  building  was 
erected  the  appellee  kept  insisting  that  a  written  lease 
should  be  executed.  It  is  true  that  both  his  mental  and 
physical  conditions  were  not  of  the  best,  but  it  is  con- 
ceded by  appellant  that  appellee  wanted  the  lease  to 
be  put  in  writing.  In  compliance  with  these  repeated 
requests,  the  appellant 'had  the  lease  prepared  and  he 
signed  not  only  his  own  name  to  it  but  also  the  name 
of  the  finiL  Under  the  partnership  agreement,  each 
partner  had  full  and  equal  power  to  transact  business 
for  the  jBrm  and  the  execution  of  the  lease  came  within 
the  powers  thus  conferred  and  this  authority  was  ex- 
ercised by  the  appellant.  After  the  lease  was  pre- 
pared and  signed  by  the  appellant  he  called  in  the  ap- 
pellee and  submitted  the  lease  to  him.  Appellee  made 
no  objections  to  any  of  the  terms  of  the  lease.  He  took 
the  duplicate  with  him.  The  matter  was  left  in  this 
condition  from  December  10,  1915,  until  September  9, 
1918,  but  it  was  not  until  January  20,  1919,  that  appel- 
lee was  informed  there  was  no  written  lease.  The  rent 
was  the  same  under  the  oral  and  under  the  written 
lease  and  was  paid  in  full.  We  are  of  opinion  and  so 
hold  that  the  lease  was  a  valid  instrument  and  that 
appellant  had  full  authority  to  sign  it  and  when  he  did 
so  sign  it  and  the  copy  was  delivered  to  the  appellee 
and  no  objections  made,  that  it  became  a  valid  and 
binding  contract  between  the  parties.  We  do  not  think 
the  testimony  of  the  appellant  to  the  effect  that  it  was 
not  the  intention  that  the  lease  should  become  binding 
until  assented  to  by  appellee  was  suflRcient  to  over- 
come the  presumption  of  law  which  arises  under  the 
undisputed  facts  in  evidence  concerning  the  execution 
and  delivery.  Probably  no  question  would  ever  have 
been  raised  concerning  its  validity  if  trouble  and  dis- 
agreement had  not  arisen  between  the  parties.    Under 
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the  facts  and  under  the  law  the  chancellor  committed 
no  error  in  decreeing  that  the  lease  was  a  valid  in- 
strument and  that  the  premises  were  held  under  it  and 
not  under  the  oral  lease. 

The  lease  contained  a  clause  against  subletting  and 
assigning,  and  appellant  insists  that,  even  though  the 
lease  be  held  valid  and  binding,  it  would  not  pass  to 
the  purchaser  on  dissolution  as  an  asset  of  the  part- 
nership. The  law  recognizes  and  will  enforce  clauses 
in  leases  against  subletting  and  assigning,  but  such 
restrictions  are  not  favored  in  the  law  and  will  be 
strictly  construed.  Postal  Tel.-Cable  Co.  v.  Western 
U.  Tel.  Co.,  155  111.  335;  Christ  v.  Rake,  287  HI.  619. 
There  are  many  cases  in  which  it  has  been  held  that 
the  rule  against  assignment  does  not  apply,  and  these 
cases  are  exceptions  to  that  rule.  Appellant  in  his 
reply  brief  concedes  that  the  rule  does  not  apply  where 
there  is  a  transfer  of  the  lease  by  operation  of  law. 
The  restriction  against  transfer  is  not,  as  a  general 
rule,  regarded  as  broken  by  an  involuntary  alienation 
or  transfer  by  operation  of  law.  Unless  expressly  so 
provided,  a  transfer  of  the  leasehold  upon  execution 
or  foreclosure  sale,  or  in  insolvency  or  bankruptcy 
proceedings,  or  a  confession  of  a  judgment,  does  not 
amount  to  a  breach  of  or  restriction  against  assigning 
or  subletting,  unless  it  appears  that  the  proceedings 
were  voluntary  or  collusive  on  the  part  of  the  tenant 
with  a  view  to  defrauding  the  landlord  of  his  rights. 
Medinah  Temple  Co.  v.  Currey,  162  HI.  441 ;  18  Amer. 
&  Eng.  Encyc.  of  Law  661 ;  24  Cya  970. 

As  far  as  the  appellee  was  concerned,  he  had  made 
no  attempt  to  sublet  the  premises  or  transfer  the  lease, 
nor  had  he  any  intention  or  desire  to  do  so.  He  was 
willing  to  continue  the  partnership  and  comply  with 
all  the  provisions  of  the  lease.  There  is  some  evidence 
tending  to  show  that  appellee  wanted  to  take  over  the 
entire  business,  and,  if  he  had  done  so,  such  action 
could  not  be  construed  as  an  assignment  of  the  lease. 
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The  business  was  of  more  value  as  a  going  concern 
than  it  would  otherwise  be.    The  lease  was  necessary 
to  make  it  valuable  as  a  going  concern.    If  the  lease 
^i  not  go  with  the  sale,  the  partnership  property 
would  only  be  worth  what  it  would  bring  on  the  market 
as  so  much  personal  property  and  not  as  a  business 
which  was  being  operated  at  a  profit.    By  its  sale  as 
so  much  personal  property  and  not  as  part  of  the 
established  business,  both  the  appellant  and  appellee 
would  be  greatly  damaged.    It  was  to  the  interest  of 
each  that  the  lease  go  with  the  other  property  as  a 
part  of  the  business.    If  the  lease  was  not  included  as 
part  of  the  assets  of  the  firm,  then  the  appellant  could 
buy  the  personal  property  at  much  less  than  it  was 
worth  and,  owning  the  building,  he  could  go  on  with 
the  business  without  having  to  pay  what  it  was  worth 
as  a  going  concern.    This  opportunity  was  not  open  to 
the  appellee  because  he  could  not  get  the  lease  in  case 
he  was  the  purchaser,  and  the  business  might  be  lost 
to  him.    The  appellant  filed  his  bill  to  force  a  dissolu- 
tion of  the  partnership  and  a  sale  of  the  property. 
Such  a  sale  is  by  operation  of  law  and  does  not  consti- 
tute a  transfer  of  the  lease  as  provided  therein.    It  is 
only  equitable  and  just  that  each  partner  should  have 
a  fair  and  equal  opportunity  to  bid  on  the  property 
as  a  going  business  and  for  these  reasons  the  chancel- 
lor was  correct  in  including  the  lease  as  an  asset  of  the 
partnership. 

The  exceptions  to  the  master's  report  were  argued 
on  December  it,  1920,  and  the  cause  was  continued 
until  February  14,  1921,  at  10  o'clock  a.  m.,  when  the 
decree  was  entered.  Appellant  contends  that  on  Feb- 
ruary 12,  1921,  he  filed  a  motion  to  correct  certain  find- 
ings of  the  master,  and  the  motion  was  noted  by  the 
clerk  on  the  docket  in  red  ink,  and  the  appellant  also 
filed  his  motion  in  writing  to  dismiss  the  bill ;  that  the 
motion  to  dismiss  was  called  to  the  attention  of  the 
solicitor  for  the  appellee  prior  to  the  opening  of  court 
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on  February  14;  that  the  case  was  called  up  about  2 
o'clock  p.  m.,  February  14,  and  the  motion  to  correct 
the  findings  of  the  master  was  read,  argued  and  over- 
ruled. Next  the  motion  to  dismiss  was  read,  argued 
and  overruled,  and  thereupon  the  chancellor  entered 
the  decree.  The  appellant  contends  that  he  had  a  right 
to  dismiss  his  bill  before  the  decree  was  filed  and  that 
the  chancellor  was  in  error  in  not  permitting  him  to 
do  so,  there  being  no  cross-bill  on  file. 

The  rule  is  that  where  no  cross-bill  is  filed,  the  com- 
plainant has  a  right  to  dismiss  his  bill  at  any  time  be- 
fore the  final  decree  has  been  entered.  Purdy  v.  Hens- 
lee,  97  111.  389;  Williams  v.  Breitung,  216  111.  299; 
Fischheimer  v.  Kupersmith,  258  111.  392.  It  seemed  to 
be  conceded  by  appellant  that  these  motions  and  affi- 
davits are  not  contained  in  the  certificate  of  evidence. 
They  could  not  be  considered  as  part  of  the  record 
unless  they  are  preserved  by  a  certificate  of  evidence. 
Savannah  &  York  Drain,  Dist.  Com'rs  v.  De  LaVergne, 
298  111.  480.  The  court  found  that  the  motion  to  dis- 
miss was  not  made  until  after  the  decree  had  been 
signed  and  entered  and  appellant  had  prayed  an  ap- 
peal. Such  a  finding  by  the  court  cannot  be  contra- 
dicted by  file  marks  or  entries  made  by  the  clerk.  The 
complainant  cannot  file  a  written  motion  to  dismiss 
and  then  sit  idly  by  and  wait  until  after  the  case  is 
decided  against  him  and  the  decree  entered  and  then 
exercise  his  right  to  dismiss.  City  of  Marengo  v. 
Eichler,  245  111.  47;  City  of  Decatur  v.  Barteau,  260 
111.  612.  It  is  apparent,  even  from  the  statement  of 
the  appellant,  conceding  that  both  the  motion  to  cor- 
rect the  report  of  the  master  and  the  motion  to  dismiss 
were  filed  two  days  before  the  date  of  the  decree,  that 
when  the  case  was  called  up  on  February  14,  the  mo- 
tion to  correct  was  argued  first.  If  the  appellant  de- 
sired to  dismiss,  we  are  ^t  a  loss  to  see  why  he  first 
argued  the  motion  to  correct  the  master's  report.  If 
he  intended  to  dismiss,  any  error  in  the  report  of  the 
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master  was  immaterial.  On  account  of  the  recitals  of 
the  record  we  hold  that  no  error  was  committed  in 
overruling  the  motion  to  dismiss. 

The  cross  errors  of  appellee  are  based  upon  the 
chancellor's  failure  to  find  that  the  appellee  was  en- 
titled to  take  over  the  business  and  the  lease.  The 
partnership  agreement  provided  that  if  either  party 
desired  to  retire  from  the  firm,  he  should  give  notice 
to  the  other  partner  and  thereupon  an  inventory 
should  be  made  and  the  retiring  partner  should  sell 
his  interest  according  to  the  value  shown  in  the  inven- 
tory. In  January,  1919,  before  the  present  suit  was 
brought,  appellant  made  an  inventory  of  partnership 
property,  which  he  presented  to  the  appellee.  Appel- 
lee testified  that  he  told  appellant  that  he  did  not  feel 
able  to  take  the  business  but,  under  the  circumstances, 
would  have  to  do  so.  Appellant  testified  that  what  ap- 
pellee said  was,  **I  guess  I  will  take  it.''  Appellee  is 
now  asking  the  court  to  find  that  he  had  the  right  to 
take  over  the  business  and  lease,  on  the  basis  of  the 
iii^entory,  and  that  the  chancellor  should  have  per- 
mitted him  to  do  so.  We  have  carefully  examined  the 
evidence  on  this  point  and  are  of  the  opinion  that  there 
^^s^  a  statement  made  by  appellee  with  reference  to 
^°ying  the  interest  of  the  appellant  in  the  business, 
"^t  the  statement  was  not  an  unqualified  acceptance 
^^  provided  in  the  articles  of  copartnership,  and  the 
^^^cellor  was  correct  in  so  holding. 
J^^  find  no  reversible  error  and  the  decree  will  be 
^^-xued. 

Decree  affirmed. 
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Charles   B.  Conkllii^   Appellee,   t.   Wales   P.  Tobey, 

Appellant. 

Gen.  No.  7,009. 

1.  Statutes — tohat  i8  primary  object  of  construing  statute.  It 
is  the  intention  of  the  lawmakers  that  makes  the  law  and  the  pri- 
mary object  of  construing  a  statute  is  to  ascertain  and  give  efCeet 
to  the  true,  intent  and  meaning  of  the  legislature  in  enacting  it. 

2.  Statutes — what  to  he  considered  for  purpose  of  giving  effect 
to  legislative  intent.  For  the  purpose  of  giving  effect  to  the  inten- 
tion of  the  lawmakers,  it  is  proper  to  consider  the  occasion  and 
necessity  for  the  law,  the  previous  condition  of  the  law,  and  the 
defects,  if  any,  in  such  former  law  which  were  intended  to  be  cured 
or  remedied  by  the  later  enactment 

3.  Appeal  and  ebbob — right  to  appeal  as  dependent  on  conformity 
to  statutory  conditions.  The  legislature  may  determine  the  con- 
ditions on  which  appeals  shall  be  taken  and,  after  a  method  has 
been  provided,  a  party,  to  avail  himself  of  the  right  to  appeal,  must 
conform  to  the  conditions  prescribed  by  the  statute. 

4.  Justices  of  the  peace — payment  of  fee  within  20  days  after 
judgment  as  requisite  to  appeal.  Under  section  1,  art.  10,  ch.  79  of 
the  statute,  relative  to  appeals  from  justices  of  the  peace  as 
amended  in  1919  (Cahill's  111.  St.  ch.  79,  f  116),  the  payment  of 
the  fee  provided  for  within  20  days  after  the  rendition  of  judgment 
is  one  of  the  requisites  to  an  appeal,  and  when  it  is  not  so  paid  the 
appeal  should  be  dismissed. 

Appeal  from  the  Circuit  Court  of  Kankakee  county;  the  Hon. 
Abthub  W.  De  Sklm,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1921.    Affirmed.    Opinion  filed  February  23,  1922. 

Grangeb  &  NouBiB,  for  appellant. 
J.  Haevby  Eobillabd,  for  appellee. 

Mr.  Justice  Pabtlow  delivered  the  opinion  of  the 
court. 

Appellee,  Charles  R.  Conklin,  began  a  suit  in  attach- 
ment before  a  justice  of  the  peace  against  appellant, 
Wales  P.  Tobey.  On  February  24, 1920,  judgment  was 
rendered  against  appellant  and  from  that  judgment 
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appellant  attempted  to  appeal  to  the  circuit  court  of 
Kankakee  county.  On  March  10,  1920,  an  appeal  bond 
was  filed  with  the  justice  and  approved.  On  March 
11,  1920,  a  transcript  of  the  proceedings  before  the 
justice  was  filed  in  the  office  of  the  circuit  clerk.  No 
fees  were  paid  either  to  the  justice  or  the  circuit  clerk 
until  May  8,  1920,  and  on  that  date  the  fee  was  paid 
to  the  circuit  clerk.  On  October  5,  1920,  appellee 
moved  to  dismiss  the  appeal  upon  the  ground  that  the 
fee  was  not  paid  within  the  time  provided  by  statute. 
On  August  6, 1921,  the  motion  to  dismiss  was  allowed. 
The  appeal  was  dismissed  and  from  that  judgment 
this  appeal  was  prosecuted. 

Prior  to  July  1, 1919,  section  1,  art.  10,  ch.  79,  of  the 
statute,  relative  to  appeals  from  judgments  of  justices 
of  the  peace,  provided  that  the  party  praying  for  an 
appeal  should,  within  20  days  from  the  rendition  of 
the  judgment  from  which  he  desires  to  take  an  appeal, 
enter  into  bond  with  security  to  be  approved  and  con- 
ditioned as  therein  provided.  On  July  1,  1919,  this 
paragraph  was  amended  to  read  as  follows:  **The 
party  praying  for  an  appeal  shall,  within  twenty  days 
from  the  rendition  of  the  judgment,  pay  the  fee  pro- 
vided by  law  for  the  filing  of  such  appeal,  and  enter 
into  a  bond  with  security  to  be  approved  and  condi- 
tioned as"  therein  provided.  (Laws  of  1919,  page  636, 
Cahill^s  HI.  St.  ch.  79,  U  116.) 

The  contention  of  appellant  is  that  this  statute  as 
amended  was  passed  for  the  protection  of  the  officers 
of  the  court ;  that  until  the  fee  as  therein  provided  was 
paid  proceedings  before  the  justice  were  not  stayed; 
that  the  circuit  clerk  could  have  refused  to  file  the 
transcript  until  the  fees  were  paid;  that  the  right  to 
collect  was  waived  by  the  justice  of  the  peace  and  by 
the  circuit  clerk,  and  that  they  had  the  right  to  extend 
credit  to  the  appellant  if  they  saw  fit,  and  for  these 
reasons  the  appeal  was  improperly  dismissed.  In  sup- 
port of  these  contentions  appellant  cites  five  cases 
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from  Iowa  and  one  each  from  Colorado,  California, 
Maryland  and  Lonisiana.  We  have  not  had  the  oppor- 
tunity to  examine  the  exact  language  of  the  statutes 
upon  which  these  opinions  were  based,  but,  regardless 
of  their  provisions,  the  question  at  issue  in  this  case 
must  be  decided,  not  from  the  holdings  of  courts  in 
other  jurisdictions,  but  from  the  language  of  the  stat- 
ute of  this  State,  considered  in  connection  with  the 
legislative  intent  and  the  purpose  for  which  the 
amendment  was  made. 

The  rule  is  elementary  that  the  primary  object  of 
construing  a  statute  is  to  ascertain  and  give  effect  to 
the  true  intent  and  meaning  of  the  legislature  in  en- 
acting it ;  that  it  is  the  intention  of  the  lawmakers  that 
makes  the  law.  Hoyne  v.  Danisch,  264  HI.  467.  For 
the  purpose  of  ascertaining  and  giving  effect  to  this 
intention  of  the  lawmakers,  it  is  proper  to  consider 
the  occasion  and  necessity  for  the  law,  the  previous 
condition  of  the  law  on  the  subject,  and  the  defects, 
if  any,  in  such  former  law  which  were  intended  to  be 
cured  or  remedied  by  the  later  enactment.  People  v. 
Fox,  269  111.  300. 

Prior  to  the  amendment  of  1919,  all  that  was  neces- 
sary to  be  done  in  order  to  perfect  an  appeal  from  a 
judgment  of  a  justice  of  the  peace  was  to  file  the  bond 
as  provided  in  the  statute.  A  practice  had  grown  up 
in  the  courts  of  this  State  for  the  party  against  whom 
a  judgment  was  rendered  to  file  an  appeal  bond,  either 
with  the  justice  by  whom  the  judgment  was  rendered 
or  with  the  clerk  of  the  court  to  which  the  appeal  was 
taken,  and  to  do  nothing  further.  The  fee  provided 
by  statute  was  not  paid  and  the  case  was  permitted  to 
stand  in  this  condition  by  the  party  appealing  until 
the  party  in  whose  favor  the  judgment  was  rendered 
went  into  the  court  to  which  the  appeal  had  been  taken 
and  paid  the  fee  provided  by  law,  and  then  took  a  rule 
on  the  liarty  appealing  to  refund  the  fee.  This  prac- 
tice was  carried  on  to  such  an  extent  that  it  interfered 
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with  the  due  administration  of  justice.    In  all  prob- 
abilities, in  order  to  remedy  this  evil,  the  legislature 
passed  the  amendment  of  1919,  requiring  the  fee  to  be 
paid  mthin  the  20  days  provided  for  taking  the  ap- 
peal.    Since  that  amendment,  the  payment  of  the  fee 
is  one  of  the  requisites  to  an  appeal  and  is  just  as  nec- 
essairy  as  it  is  to  file  the  bond.    To  construe  the  amend- 
ment as  contended  by  appellant  would  be  to  nullify  the 
amendment  and  leave  the  statute  substantially  the 
same  as  it  was  before  the  amendment  was  passed.    The 
legislature  had  the  right  to  determine  the  conditions 
on  which  appeals  shall  be  taken,  and  after  a  method 
has  been  provided,  a  party  to  avail  himself  of  the  right 
to  appeal  must  conform  to  the  conditions  prescribed 
by  the  statute.    Coal  Belt  Elec.  Ry.  Co.  v.  Kays,  207 
ni-    632;  Drainage  Com'rs  Town  of  Niles  v.  Harms, 
238  m.  414    In  Kemper  v.  Town  of  Waverly,  81  111. 
278,   £m(j  Schooner  Constitution  v.  Wood/worth,  2  111. 
\}   Scam.)  511,  the  bond  was  filed  21  days  after  the 
^J^Stiaent  and  the  appeal  was  dismissed  on  motion, 
ihe  grgt  condition  recited  in  the  statute  as  amended 
^^  Payment  of  the  fee  provided  by  law.    This  provision 
g,^^5  even  before  the  one  requiring  the  bond  to  be 
!^^*    We  think  the  statute  means  exactly  what  it  says. 
V  u^  language  is  not  ambiguous  or  uncertain.    The  fee 
^as  not  paid  within  20  days  after  the  rendition  of  the 
judgment  and  for  this  reason  the  appeal  was  not  per- 
fected as  provided  by  statute  and  the  circuit  court  com- 
mitted no  error  in  dismissing  the  appeal. 
The  judgment  will  be  affirmed. 

Judgment  affirmed. 

Vol  CCXXIV  10 
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Dayld  Wiener,  Appellant,  t.  Lincoln  Crushed  Stone 
Company,  Appellee. 

Gen.  No.  7,018. 

1.  Sales — toTien  purchaser  cannot  recover  upon  grounds  of  war- 
ranty. When  a  ^purchaser  of  personal  property  has  fully  inspected 
it  before  purchasing  and  there  is  no  concealment  by  the  seller  nor 
any  representations  as  to  quality  made  by  the  seller  to  induce  the 
l?urchase,  the  purchaser  cannot  recover  upon  the  grounds  of  war- 
ranty. 

2.  Sales — toTiat  is  decisive  test  in  determining  existence  of  war- 
ranty. In  determining  whether  there  was.  a  warranty  in  the  sale 
of  personal  property,  the  decisive  test  is  whether  the  seller  assumed 
to  assert  a  fact  of  which  the  purchaser  was  ignorant  or  merely 
stated  an  opinion  or  judgment  upon  a  matter  of  which  he  had  no 
special  knowledge  and  on  which  the  purchaser  might  be  expected 
to  have  an  opinion  and  exercise  his  Judgment. 

3.  Sales — what  are  questions  for  jury.  Whether  the  purchaser 
of  railroad  ties  had  an  opportunity  to  examine  them,  whether  he 
did  examine  them  and  whether  the  seller  warranted  them,  held 
questions  of  fact  for  the  jury. 

4.  Sales — sufficiency  of  evidence  to  sustain  verdict  for  defendant 
in  action  for  purchase  price.  Where  railroad  ties  were  purchased 
while  in  piles  so  that  the  center  of  them  could  not  be  seen  and, 
upon  their  arrival  at  the  purchaser's  premises,  such  ties  were  found 
to  be  in  poor  condition,  evidence  examined  and  held  to  sustain  a 
verdict  for  the  defendant  in  an  action  for  the  purchase  price. 

5.  Sales — when  instructions  in  action  for  purchase  price  prop- 
erly modified.  In  an  action  for  the  purchase  price  of  railroad  ties, 
instructions  based  upon  the  doctrine  that  if  the  purchaser  had  an 
opportunity  to,  and  in  fact  did,  before  the  sale,  inspect  and  examine 
them  and  knew  or  could  have  known  of  their  condition  he  was 
bound  to  pay  for  them,  held  properly  modified  by  adding  a  provision 
covering  a  warranty  by  the  seller. 

6.  Instructions — when  modification  proper.  Offered  instructions 
which  did  not  refer  to  the  evidence  were  properly  modified  to  make 
them  do  so. 

Appeal  from  the  County  Court  of  Will  county;  the  Hon.  Geobob 
J.  Cowing,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1921.    Affirmed.    Opinion  filed  February  23,  1922. 

Gbobge  Wakneb  Young,  for  appellant. 
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John  H.  Savage,  for  appellee. 

Mr,  Justice  Partlow  delivered  the  opinion  of  the 
court. 

In  December,  1920,  appellant,  David  Wiener,  began 
suit  before  a  justice  of  the  peace  against  appellee,  the 
Lincoln  Crushed  Stone  Company,  a  corporation,  to 
recover  the  purchase  price  of  certain  railroad  ties 
sold  to  appellee  by  appellant.  Upon  a  hearing  judg- 
ment was  rendered  against  appellee  for  $25  and  an 
appeal  was  prosecuted  to  the  county  court  of  Will 
county.  There  was  a  trial  by  jury  in  the  county  court 
and  a  verdict  for  the  appellee.  A  new  trial  was 
granted,  and  upon  a  second  trial  a  verdict  was  re- 
turned in  favor  of  the  appellee.  Judgment  was  ren- 
dered upon  the  verdict  against  appellant  for  costs  and 
this  appeal  was  prosecuted. 

It  is  contended  by  appellant  that  the  verdict  is  con- 
trary to  the  evidence  and  that  the  court  erred  in  modi- 
fying certain  instructions  offered  by  appellant.  Ap- 
pellant operated  a  sa\\Tnill  south  of  the  City  of  Joliet, 
in  Will  county,  on  a  spur  of  the  E.,  J.  &  E.  By.  In  his 
millyard  he  had  about  150  railroad  ties  which  had 
been  there  from  the  fall  of  1913  until  August,  1917. 
T>ate  in  August,  1917,  appellant  met  Herman  Green- 
berg,  who  was  the  president  of  appellee  corporation. 
Appellant  asked  Greenberg  if  he  did  not  want  to  buy 
some  ties  and  Greenberg  replied  that  he  did.  A  day 
or  so  later  appellant  and  Greenberg  went  to  the  saw- 
mill to  examine  the  ties.  They  were  in  two  piles,  in 
alternative  tiers,  lengthwise  and  crosswise.  The  ends 
of  each  tie  could  plainly  be  seen,  but  the  center  of  the 
ties  could  not  be  examined  except  the  ones  which  were 
on  the  outside.  There  were  about  100  of  the  larger  size 
and  about  50  of  the  smaller  ones.  Appellant  asked 
60  cents  apiece  for  the  larger  ones  and  50  cents  for 
the  smaller  ones.  Greenberg  testified  that  he  refused 
to  pay  that  price  but  offered  $25  for  all  of  them,  which 
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appellant  says  he  refused,  but  Greenberg  testified  that 
appellant  accepted  this  offer.  Greenberg  testified 
*Hhat  the  ties  looked  a  good  deal  years  old,"  and  he 
testified  that  appellant  said  they  were  all  right  and 
that  they  were  the  same  inside  of  the  pile  as  they 
were  on  the  outside.  It  is  conceded  that  a  contract 
of  sale,  was  entered  into  but  the  price  is  in  dispute. 
Appellant  testified  that  Greenberg  said  he  would  take 
the  ties  and  that  appellant  was  to  be  present  when 
they  wei^e  taken,  and  that  Greenberg  would  pay  for 
them  at  that  time.  A  few  days  later,  a  railroad  car 
was  set  in  on  the  mill  switch  and  Greenberg  came 
with  his  men  and  loaded  the  ties  aiid  took  them  to 
appellee's  quarry.  Appellant  was  not  present  at  that 
time.  Greenberg  testified  that  he  went  to  the  mill 
and  showed  his  men  where  the  ties  were  and  then 
left  and  was  not  present  when  they  were  loaded  on 
the  car.  When  the  ties  were  unloaded  at  the  quarry 
of  the  appellee,  the  evidence  shows  that  some  of  them 
were  rotten,  many  of  them  were  hollow,  they  would 
not  hold  a  spike,  and  when  they  were  thrown  off  the 
car  many  of  them  split  or  broke.  When  Greenberg's 
men  started  to  load  them  on  the  car  this  condition  was 
discovered  and  the  excuse  for  loading  them  was  that 
the  men. understood  they  were  to  be  loaded  regardless 
of  the  condition.  Greenberg  testified  that  when  this 
condition  was  discovered  the  ties  were  taken  back  to 
appellant's  mill,  but  this  evidence  was  excluded  by 
the  court.  On  September  7,  1917,  which  was  a  few 
days  after  the  ties  were  taken  to  the  quarry,  Green- 
berg had  the  secretary  of  appellee  write  a  letter  to 
appellant  with  reference  to  Greenberg  not  having 
kept  an  appointment  with  appellant  on  the  previous 
Wednesday,  in  which  letter  it  was  stated  that  appel- 
lee had  the  ties  in  the  quarry  and  appellant  could  see 
what  was  taken,  any  time  he  would  come  to  Joliet, 
and  if  appellant  would  let  Greenberg  know  when  ap- 
pellant was  coming,  Greenberg  would  meet  him  at 
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the  quarry.  Later,  from  time  to  time,  there  were  at- 
tempted telephone  calls  and  negotiations  between  the 
parties.  No  settlement  was  effected,  but  it  was  not 
until  December,  1920,  that  suit  was  begun. 

The  rule  is  that  where  a  purchaser  of  personal  prop- 
erty has  fully  inspected  the  property  before  purchas- 
ing, and  there  is  no  concealment  by  the  seller,  nor 
any  representations  as  to  quality  made  by  the  seller 
to  induce  the  purchase,  the  purchaser  cannot  recover 
upon  the  grounds  of  a  warranty.  Telluride  Power 
Transmission  Co.  v.  Crane  Co.,  208  111.  218;  Hicks  v. 
Stevens,  121  111.  186.  This  is  not  the  rule,  however, 
where  there  has  been  no  opportunity  to  inspect  and 
there  have  been  representations  as  to  quality  made 
by  the  seller.  In  determining  whether  there  was  in 
fact  a  warranty,  the  decisive  test  is  whether  the  seller 
assumed  to  assert  a  fact  of  which  the  purchaser  was 
ignorant;  or  merely  stated  an  opinion  or  judgment 
upon  a  matter  of  which  the  seller  had  no  special  knowl- 
edge, and  on  which  the  purchaser  might  be  expected 
also  to  have  an  opinion  and  to  exercise  his  judgment. 
In  the  former  case  there  is  a  warranty  and  in  the 
latter  case  there  is  no  warranty.  Kenner  v.  Harding, 
85  111.  264;  Roberts  v.  Applegate,  153  111.  210. 

The  contention  of  appellant  is  that  Greenberg  knew 
the  ties  were  old  and  not  first-class ;  that  he  inspected 
and  examined  them  before  he  bought  them ;  that  they 
were  in  plain  sight  all  the  time  and  that  he  bought 
them  on  his  own  judgment;  that  there  was  no  war- 
ranty and  no  concealment,  fraud  or  artifice  on  the 
part  of  the  appellant;  that  Greenberg  was  present 
when  they  were  loaded  on  the  car  and  knew  what  he 
was  getting  and  was  bound  to  pay  for  them. 

Whether  Greenberg  had  an  opportunity  to  examine 
the  ties,  whether  he  did  examine  them,  and  whether 
appellant  warranted  them  were  questions  of  fact  for 
the  jury.  The  evidence  on  these  points  was  in  sharp 
conflict.    It  is  undisputed,  however,  that  the  ties  were 
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SO  piled  that  it  was  impossible  for  Greenberg  to  make 
an  examination  to  see  their  condition  in  the  center 
of  the  pile.  He  could  see  the  ends,  sides  and  top, 
but  the  center  could  not  be  inspected  without  tearing 
down  the  piles,  and  it  is  conceded  this  was  not  done. 
The  weight  of  the  evidence  shows  that  Greenberg  was 
not  present  when  the  ties  were  loaded  on  the  car  and 
for  this  reason  he  knew  nothing  of  their  condition 
until  they  were  unloaded  at  the  quarry.  We  think  the 
greater  weight  of  the  evidence  shows  that  the  ties 
were  practically  worthless. 

Much  stress  is  placed  by  appellant  on  the  fact  that 
Greenberg  agreed  with  appellee  that  he  would  pay 
for  the  ties  when  they  were  taken  and  that  both  should 
be  present  at  that  time.  Stress  is  also  placed  upon 
the  letter  of  September  7,  1917,  which  appellant  con- 
tends proves  that  Greenberg  had  an  appointment  with 
appellant  at  the  mill  before  the  ties  were  loaded.  We 
do  not  think  either  of  these  contentions  is  very  ma- 
terial and  we  do  not  think  that  either  of  them  is  sup- 
ported by  the  evidence.  Greenberg  testified  that  tha 
appointment  referred  to  in  the  letter  was  not  with  ref- 
erence to  this  matter  at  all,  but  referred  to  another 
deal  which  he  had  with  appellant  for  some  old  machin- 
ery, and  in  this  contention  we  think  he  is  sustained  by 
the  evidence. 

This  case  has  been  tried  by  two  juries  and  both 
have  returned  verdicts  against  appellant.  After  a 
careful  consideration  of  the  evidence  we  are  of  the 
opinion  that  the  verdict  is  not  contrary  to  the  evi- 
dence. The  jury  saw  the  witnesses  and  heard  them 
testify  and  were  in  a  much  better  position -than  we 
are  to  determine  the  facts.  The  jury,  by  their  verdict, 
necessarily  found  that  Greenberg  did  not  know  of  the 
condition  of  the  ties  before  they  were  delivered;  that 
appellant  warranted  them  and  we  think  that  substan- 
tial justice  has  been  done  for  the  reason  that  the 
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finding  of  the  jury  is  not  against  the  weight  of  the 
evidence. 

Complaint  is  made  by  the  appellant  because  of  the 
modification  of  the  first,  second,  third,  fourth,  sixth 
and  eighth  instructions  offered  by  him.  The  first 
four  of  these  instructions,  as  originally  submitted, 
were  based  upon  the  doctrine  that  if  Greenberg  had 
the  opportunity,  and  in  fact  did,  before  the  sale,  in- 
spect and  examine  the  ties  and  knew,  or  could  have 
known,  of  their  condition,  he  was  bound  by  the  con- 
tract to  pay  for  them.  To  each  of  these  instructions 
the  court  added  a  provision  covering  the  question  of 
warranty.  The  instructions,  as  modified,  announce 
correct  rules  of  law  applicable  to  the  facts  and  there 
was  no  error  in  modifying  them.  The  court  gave  the 
sixth  and  eighth  instructions  as  offered  by  appellant, 
except  that  he  made  each  one  refer  to  the  evidence, 
which  they  did  not  do  as  originally  submitted.  As  modi- 
fied they  were  correct.  Cross  errors  have  been  as- 
signed by  appellee,  but  it  will  not  be  necessary  to  con- 
sider them. 

We  find  no  reversible  error  and  the  judgment  will 
be  affirmed. 

Judgment  affirmed. 


Vary  J.  Utterback,  Appellee,  t.  Inez  Estill  et  aL, 

Appellants. 

Gen.  No.  7,026. 

1.  IifjTJKcnow — action  of  chancellor  in  fixing  amount  of  appeal 
l>ond  as  not  affecting  validity  of  appeal.  Where  the  amount  of  the 
bond  on  an  appeal  from  an  order  granting  a  temporary  Injunction 
was  fixed  by  the  chancellor  instead  of  the  clerk  as  provided  by 
statute  (Cahlirs  111.  St.  ch.-llO,  T  122),  but  was  approved  by  the 
clerk,  the  action  of  the  chancellor  was  unnecessary  but  did  not 
affect  the  yaUdity  of  the  appeal. 
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2.  Injunction — what  constitutes  waiver  of  failure  to  give  notice. 
A  motion  to  dissolve  a  temporary  injunction  constitutes  a  waiver 
of  the  failure  to  give  notice  as  required  by  the  statute  (Cahiirs 
111.  St.  ch.  69,  IT  3). 

3.  Reformation  of  iNSTauBiENTS — jurisdiction  of  equity,  A 
court  of  equity  has  Jurisdiction  to  correct  mistakes  in  deeds,  leases 
and  other  Instruments  In  writing  and  so  reform  the  same  as  to 
make  them  conform  to  what  was  intended  by  the  parties. 

4.  Equity — wfien  court  of  equity  may  establish  purely  legal 
rights  and  grant  damages.  Where  a  court  of  equity  has  jurisdiction 
of  a  cause  for  one  purpose,  it  will  retain  jurisdiction  for  all  pur- 
poses and  may  establish  purely  legal  rights  and  grant  damages 
which  otherwise  would  be  beyond  Its  power. 

5.  Reformation  of  instruments — what  allegations  not  necessary 
to  authorize  injunction  against  interference  with  possession.  Upon 
a  bin  in  equity  to  reform  a  life  lease  by  striking  out  a  provision 
against  subletting,  it  was  unnecessary  to  allege  Irreparable  injury, 
Insolvency  of  the  parties  or  that  the  bill  was  filed  to  avoid  a  multi- 
plicity of  suits,  to  authorize  the  court  to  enjoin  defendants  from 
interfering  with  complainant's  possession. 

6.  Injunction — mandatory  injunction  not  issued  until  final 
hearing,  A  mandatory  injunction  will  not  be  issued  until  final 
hearing. 

7.  Reformation  of  instruments — reversal  of  part  of  decree  con- 
stituting mandatory  injunction.  Upon  a  bill  to  reform  a  life  lease 
by  striking  out  a  provision  against  subletting,  where  a  temporary 
injunction  issued  which  not  only  restrained  defendants  from  inter- 
fering with  complainant's  possession  but  required  defendants  to  do 
certain  things,  the  decree  will  be  reversed  in  so  far  as  it  contains 
provisions  amounting  to  a  mandatory  injunction. 

Appeal  from  the  Circuit  Court  of  Kane  county;  the  Hon.  Clinton 
F.  Irwin,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1921.  Affirmed  in  part  and  reversed  in  part.  Opinion  filed  Febru- 
ary 23,  1922. 

MiGHELL,  GuNsuL  &  Allen,  f OF  appellants. 
W.  J.  Tyers,  for  appellee. 

Mr.  Justice  Partlow  delivered  the  opinion  of  the 
court. 

Appellee,  Mary  J.  Utterback,  filed  her  bill  in  the 
circuit  court  of  Kane  county  against  appellants,  Inez 
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Estill,  Daniel  A.  Estill  and  Chloe  Jones  to  correct  a 
certain  lease,  and  a  temporary  injunction  was  issued. 
Appellants  moved  to  dissolve  the  temporary  injunc- 
tion. The  motion  was  denied  and  this  appeal  was 
prosecuted. 

The  bill  alleged,  in  substance,  that  in  1888  the 
mother  of  the  appellee  was  the  owner  of  a  two-story 
frame  dwelling  house  in  West  Aurora,  Kane  county. 
On  September  27,  1900,  the  mother  of  appellee  exe- 
cuted a  mortgage  on  the  real  estate  to  appellee  to' 
secure  $879.52.  On  March  15,  1901,  the  mother  of 
appellee  died,  leaving  a  will  devising  the  real  estate 
to  appellee  and  her  two  sons  in  equal  shares,  subject 
to  $535,  balance  due  appellee.  The  two  sons  subse- 
quently conveyed  to  appellee.  On  April  21,  1910,  ap- 
pellee assigned  the  note  and  mortgage  of  September 
27,  1900,  to  W.  H.  Chapman,  who  filed  a  bill  to  fore- 
close the  same.  There  was  a  sale,  certificate  of  pur- 
chase and  subsequently  a  deed  to  appellants,  Chloe 
Jones  and  Inez  Estill,  who  were  daughters  of  appel- 
lee. On  November  23,  1912,  Chloe  Jones  and  Inez 
Estill  executed  a  life  lekse  on  the  premises  to  appel- 
lee. It  is  alleged  that  through  mistake  and  inadver- 
tence the  lease  contained  a  provision  forbidding  the 
lessee  from  underletting  the  premises  or  assigning 
the  lease  without  the  written  consent  of  the  lessors, 
and  that  the  presence  of  that  provision  in  the  lease 
was  due  to  a  failure  of  the  attorney  who  drew  it  to 
cross  the  same  out  from  the  printed  portion  of  the 
blank  on  which  the  lease  was  written,  nothing  having 
been  said  by  any  of  the  parties  in  that  regard  at  the 
time  the  lease  was  being  prepared ;  that  for  a  number 
of  years  following  the  execution  of  the  lease,  appellee, 
in  order  to  pay  taxes  and  other  expenses,  rented  the 
first  floor  and  various  upstairs  rooms  without  inter- 
ference from  the  appellants.  She  also  occupied  cer- 
tain parts  of  the  premises  herself;  that  she  is  of 
advanced  age  and  possesses  no  property  except  her 
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interest  in  this  real  estate  and  some  furniture,  and 
has  no  income  except  what  she  is  able  to  realize  from 
leasing  this  property. 

The  bill  further  alleges  that  on  December  25,  1920, 
appellant,  Inez  Estill,  and  her  husband,  Daniel  A. 
Estill,  went  to  the  house  and  stated  that  they  desired 
to  make  appellee  a  visit  for  a  week  or  two.  They  occu- 
pied two  front  rooms  on  the  second  floor  and  shortly 
thereafter  assumed  to  exercise  entire  control  over  the 
premises,  paying  nothing  for  their  heat  or  the  occu- 
pancy of  the  rooms.  They  treated  appellee  cruelly 
and  refused  to  allow  her  to  make  necessary  repairs, 
and  refused  to  depart  upon  her  order.  On  April  4, 
1921,  Inez  Estill  and  Chloe  Jones  served  a  notice  of 
forfeiture  upon  appellee,  claiming  that  she  had  sublet 
the  premises  without  their  consent,  and  that  she  had 
failed  to  comply  with  other  provisions  in  the  lease. 
Appellee  claims  this  was  the  first  she  knew  that  the 
lease  contained  a  provision  that  she  should  not  rent 
any  part  of  the  premises  without  the  assent  of  the 
lessors.  About  this  time  appellants  caused  to  be 
served  upon  the  tenants  a  notice  of  forfeiture,  to- 
gether with  a  notice  that  the  appellants  were  owners 
of  the  property,  and  that  rent  should  be  paid  to  them. 
On  May  25,  1913,  appellants  served  a  notice  upon  the 
tenants  demanding  that  they  surrender  possession  of 
the  premises  and  vacate  same  immediately.  The  bill 
prayed  that  the  covenant  in  the  lease  against  sublet- 
ting be  declared  null  and  void,  and  that  the  appellants 
be  decreed  to  vacate  the  premises  and  deliver  posses- 
sion by  a  short  day,  and  that  they  be  restrained  from 
remaining  upon  the  premises  or  any  part  thereof  with- 
out the  appellee's  permission. 

A  temporary  injunction  was  issued,  restraining  the 
three  appellants  from  remaining  on  the  premises  and 
from  occupying  the  house  located  thereon,  or  any 
room  or  part  thereof,  or  from  entering  upon  the  prem- 
ises without  the  permission  of  the  appellee,  and  from 
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interfering  with  the  appellee  in  any  manner  in  the 
conduct  of  the  premises,  or  in  interfering  with  the 
tenants  of  the  premises,  either  present  or  prospective, 
and  ordered  appellants  to  vacate  and  deliver  up  said 
premises  by  August  1,  1921. 

Appellee  insists  that  the  appeal  is  not  properly  be- 
fore this  court  because  the  amount  of  the  appeal  bond 
was  fixed  by  the  chancellor  and  not  by  the  clerk  of  the 
circuit  court  as  provided  in  section  123,  ch.  110,  Kurd's 
Rev.  St.  1919,  page  2298  (CahilPs  HI.  St.  ch.  110,  H 122). 
That  section  of  the  statute  relates  to  appeals  from 
interlocutory  orders  and  decrees,  and  provides,  among 
other  things,  that  an  appeal  bond  shall  be  executed 
covering  costs  and  shall  be  approved  by  the  clerk.  All 
of  the  provisions  of  that  section  were  complied  with. 
The  amount  of  the  bond  was  fixed  by  the  chancellor 
but  the  bond  was  approved  by  the  clerk.  No  act  was 
omitted  necessary  to  perfect  the  appeal.  The  action 
of  the  chancellor  was  unnecessary  but  did  not  affect 
the  validity  of  the  appeal. 

Section  3,  ch.  69,  of  the  statute  (Cahiirs  111.  St.  ch. 
69,  H  3)  provides  that  injunctions  without  notice  may 
be  issued,  provided  it  shall  appear  from  the  bill  or 
affidavit  that  the  rights  of  the  complainant  will  be 
unduly  prejudiced  if  the  injunction  is  not  granted  im- 
mediately and  without  notice.  Appellants,  in  their 
original  brief,  claim  that  this  section  was  not  com- 
plied with  and  for  that  reason  the  injunction  was  void. 
Appellee  calls  attention  to  the  cases  of  Adams  v. 
Oberndorf,  121  HI.  App.  497,  and  Williams  v.  Chicago 
Exhibition  Co.,  188  111.  19,  where  it  was  held  that  a 
motion  to  dissolve  was  a  waiver  of  a  failure  to  give 
notice  as  provided  by  statute.  Appellants,  in  their 
reply  brief,  concede  that  defect  was  waived. 

All  of  the  remaining  claims  of  appellants  may  be 
considered  together.  They  are  that  thd  court  was  in 
error  in  granting  the  injunction  because  the  bill 
showed  upon  its  face  a  want  of  equity  for  the  reason 
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that  appellee  has  a  complete  remedy  at  law;  that  no 
facts  were  alleged  showing  that  appellee  was  irrep- 
arably injured,  or  that  appellants  were  insolvent,  or 
that  it  was  necessary  to  prevent  a  multiplicity  of 
suits;  that  the  court  improperly  issued  a  temporary 
mandatory  injunction  without  notice  or  bond  and  be- 
fore a  final  hearing. 

The  primary  object  of  the  bill  was  to  correct  an. 
alleged  mistake  in  the  life  lease  executed  to  appellee, 
by  striking  out  the  clause  which  prohibited  appeUee 
from  subletting  the  premises  or  assigning  the  lease. 
Notice  had  been  served  upon  api>ellee  of  a  forfeiture 
of  the  lease  because  of  her  failure  to  comply  with  this 
pro^dsion.  If  an  action  at  law  had  been  brought 
against  her  for  possession  of  the  premises  she  would 
have  had  no  defense  because  she  had  in  fact  sublet 
the  premises  in  violation  of  the  provisions  of  the 
lease.  She  had  no  remedy  at  law  to  prevent  her  being 
dispossessed.  Her  only  remedy  was  in  a  court  of 
equity  to  reform  the  lease  and  make  its  terms  comply 
with  the  agreement  of  the  parties.  A  court  of  equity 
has  jurisdiction  to  correct  mistakes  in  deeds,  leases 
and  other  instruments  in  writing  and  so  reform  the 
same  as  to  conform  to  what  was  intended  by  the  par- 
ties. Kyner  v.  Boll,  182  111.  171 ;  Kelly  v.  Galhraith, 
186  111.  593;  Paine  v.  Doughty,  251  111.  396.  It  is  weU 
established  that  when  a  court  of  equity  has  jurisdic- 
tion of  a  cause  for  one  purpose  it  will  retain  such 
jurisdiction  for  all  purposes,  and  in  so  doing  it  may 
establish  purely  legal  rights  and  grant  damages  which 
would  otherwise  be  beyond  its  power..  Stickney  v. 
Goudy,  132  111.  213;  Patterson  v.  Patterson,  251  111. 
153.  A  court  of  equity  had  jurisdiction  to  reform  this 
lease,  and  it  was  not  necessary  in  the  bill  for  "the 
appellee  to  allege  either  irreparable  injury,  insolvency 
of  the  parties  or  that  the  bill  was  filed  to  avoid  a 
multiplicity  of  suits. 

If  the  injunction  as  issued  had  merely  restrained 
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the  appellants  from  interfering  with  the  possession 
of  the  appellee  no  complaint  could  be  made  against 
it,  but  the  injunction  went  farther  than  this.    It  was 
in  fact  a  mandatory  injunction,  ordering  the  appel- 
lants to  do  certain  affirmative  acts.    It  has  been  held 
by  this  court  and  by  the  Supreme  Court  that  a  man- 
datory injunction  will  not  be  issued  until  a  final  hear- 
ing.   In  the  case  of  Dobrinsky  v.  Boylan,  222  111.  App. 
494,  we  held  that  this  was  the  rule.    See  also  Wange- 
lin  V.  Goe,  50  111.  459 ;  Lake  Shore  <&  M.  S.  Ry.  Co.  v. 
Taylor,  134  111.  603;  Hunt  v.  Sain,  181  111.  372;  World's 
Columbian  Exposition  Co.  v.  Brennan,  51  HI.  App. 
128;  Lowenthal  v.  New  Music  Hall  Co.,  100  HI.  App. 
274;  Paxton  v.  Fabry,  200  111.  App.  104;  Thomson 
<&  Taylor  Spice  Co.  v.  I.  Lanski  &  Son  Scrap  Iron  Co., 
209  111.  App.  331.    The  result  of  this  mandatory  injunc- 
tion was  to  put  these  two  daughters  and  the  son-in- 
law  out  of  the  house  without  any  trial  on  the  question 
of  their  right  to  be  there.     The  lease  under  which 
the  appellee  occupies  the  premises  justified  appellants 
in  their  action  in  declaring  a  forfeiture  unless  the 
lease  was  reformed  by  a  final  decree.    Uixdoubtedly  it 
it  is  true  that  if  the  appellee's  bill,  in  every  respect, 
states  the  facts  and  all  the  facts,  then  the  case  is  a 
hardship  for  the  appellee,  but  if  her  claim  should  fail, 
then  this  mandatory  injunction  does  great  harm  to 
the  appellants.    So  much  of  the  injunction  as  orders 
the  appellants  not  to  remain  on  the  premises,  and  not 
to  occupy  the  house  or  any  room  or  part  thereof,  and 
not  to  enter  on  the  premises  without  the  permission 
of  the  appellee,  and  to  vacate  the  premises  by  August 
1,  1921,  being  mandatory,  will  be  reversed  and  the 
injunction  will  be  affirmed  in  all  other  respect. 

Affirmed  in  part  and  reversed  in  part. 
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Ellen    M.    Talty^    Appellant,    t.    Frank    ScIioenliolZ; 
Sheriff,  Appellee. 

Gen.  No.  7,030. 

1.  Sales — definition  of  "sale"  A  "sale"  Is  a  transmutation  of 
property  from  one  man  to  another  in  consideration  of  some  price 
or  recompense  of  value;  a  transfer  of  the  absolute  or  general  prop- 
erty in  a  thing  for  a  price  in  money;  the  passing  of  the  title  and 
the  possession  of  any  property  for  money  which  the  buyer  pays 
or  promises  to  pay. 

2.  Words  and  phrases — ^'transfer"  A  "transfer"  is  the  act  by 
which  the  owner  of  a  thing  delivers  it  to  another  person,  with  the 
intent  of  passing  the  rights  which  he  has  in  it  to  the  latter. 

3.  Assignment — definition  of  ^'assignment"  An  "assignment"  is 
a  transfer  or  making  over  to  another  of  the  whole  of  any  property, 
real  or  personal,  in  possession  or  in  action,  or  of  any  estate  or 
right  therein. 

4.  Fraudulent  conveyances — what  is  meaning  of  ''sale,"  ''trans- 
fer" and  "assignment"  in  Bulk  Sales  Act.  The  terms  "sale," 
"transfer"  and  "assignment"  in  the  Bulk  Sales  Act  (Cahill's  111. 
St.  ch.  121a,  %%  1-3)  are  used  in  their  well-known  legal  signification, 
and  mean  an  absolute  sale  where  money  is  paid  or  promised  and 
the  title  passes  to  the  purchaser. 

5.  Fraudulent  convejyances — what  was  purpose  of  Bulk  Sales 
Act.  The  purpose  of  the  Bulk  Sales  Act  ( Cahill's  111.  St.  ch.  121a, 
^^  1-3)  was  to  prevent  sales  of  stocks  of  goods  in  bulk  without  first 
giving  the  creditors  of  the  vendor  opportunity  to  protect  themselves. 

6.  Fraudulent  conveyances — transactions  to  which  Bulk  Sales 
Act  applies.  The  terms  of  the  Bulk  Sales  Act  (Cahill's  111.  St 
ch.  121a,  HT  1-3)  are  specific  and  will  not  be  construed  to  apply  to 
any  transactions  which  do  not  clearly  come  within  the  provisions. 

7.  Fraudulent  conveyances — chattel  mortgage  as  not  within 
term^  of  Bulk  Sales  Act,  A  chattel  mortgage  Is  not  within  the 
terms  of  the  Bulk  Sales  Act  (Cahill's  111.  St.  ch.  121a,  n  1-3). 

8.  Chattel  mortgages — what  constitutes  sufficient  delivery. 
Anything  which  clearly  manifests  the  intent  of  the  maker  of  a 
chattel  mortgage  and  the  person  to  whom  it  is  delivered  that  the 
instrument  shall  presently  become  effective,  and  that  the  maker 
loses  all  control  over  it  and  that,  by  it,  the  person  to  whom  it  is 
made  becomes  possessed  of  the  estate,  constitutes  a  sufficient 
delivery. 

9.  Chattel  mortgages — when  valid  delivery  and  acceptance  ac- 
complished.   Where  there  was  a  previous  agreement  to  execute  « 
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chattel  mortgage  and  it  was  executed  In  accordance  with  that  agree- 
ment and  based  upon  a  valuable  consideration  and  was  filed  for 
record  by  the  mortgagor  with  directions  that  it  be  mailed  to  the 
mortgagee  after  being  recorded,  and  was  so  mailed  and  was  received 
and  accepted  by  the  mortgagee,  there  was  a  valid  delivery  and  ac- 
ceptance though  the  mortgagee  did  not  know  it  was  to  be  executed 
on  that  day. 

10.  Fraudulent  conveyances — immateriality  of  execution  of 
other  instruments  upon  question  of  validity  of  chattel  mortgage. 
Upon  the  question  of  the  validity  of  a  chattel  mortgage,  it  is  imma- 
terial that  other  instruments  were  executed  at  about  the  same 
time,  except  as  they  lend  color  to  the  one  in  question,  and  it  may 
be  valid  though  the  others  are  fraudulent. 

11.  Fraudulent  conveyances — when  chattel  mortgage  valid. 
Where  a  mother  had  paid  large  sums  of  money  for  her  son  and  was 
liable  for  the  payment  of  others  and  had  no  security  for  any  of 
them  and,  in  compliance  with  her  demand,  a  chattel  mortgage  was 
executed,  delivered  and  accepted  before  judgment  was  rendered  on 
any  other  indebtedness,  it  was  valid  and  became  a  first  lien  on 
the  property. 

12.  Fraudulent  conveyances — matter  for  adjustment  between 
chattel  mortgagee  and  mortgagoi\  The  fact  that  some  of  the  prop- 
erty covered  by  a  chattel  mortgage  was  sold  or  consumed  by  the 
mortgagor  before  foreclosure  is  merely  a  matter  for  adjustment 
between  the  mortgagee  and  the  mortgagor  as  they  see  fit. 

13.  Chattel  mortgages — when  property  replevied  from  sheriff 
by  mortgagee  properly  ordered  returned.  Where  certain  property 
not  covered  by  a  chattel  mortgage  was  levied  upon  by  the  sheriff 
along  with  property  covered  by  the  mortgage  and  all  was  replevied 
by  the  mortgagee,  the  court  properly  ordered  the  return  of  that 
not  covered  by  the  mortgage. 

Appeal  from  the  Circuit  Court  of  Lee  county;  the  Hon.  Harry 
Bdwards,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1921.    Reversed  and  remanded.    Opinion  filed  February  23,  1922. 

BL  A.  Bbooks,  for  appellant. 

M.  A,  Stiveb,  B.  W.  Besse  and  Clyde  Smith,  for  ap- 
pellee. 

Mb.  Justice  Paetlow  delivered  the  opinion  of  the 
court. 
Appellee,    Frank    Schoenholz,    as    sheriff    of    Lee 
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county,  levied  upon  certain  personal  property  under 
three  executions  against  Peter  F.  Talty.  The  appel- 
lant, Ellen  M.  Talty,  began  an  action  of  replevin  in 
the  circuit  court  of  Lee  county  against  appellee,  claim- 
ing that  she  was  the  owner  of  the  property  levied 
upon,  by  virtue  of  a  chattel  mortgage  to  her  from 
Peter  F.  Talty.  Upon  a  hearing  before  the  court 
without  a  jury  there  was  a  finding  for  appellee  on  the 
grounds  that  the  chattel  mortgage  was  fraudulent  as 
to  creditors  for  the  reason  that  the  Bulk  Sales  Act 
was  not  complied  with,  and  for  the  further  reason 
that  the  mortgage  was  not  delivered  and  accepted. 
From  the  judgment  rendered  upon  that  finding  this 
appeal  was  prosecuted. 

The  evidence  shows  that  appellant,  Ellen  M.  Talty, 
was  the  mother  of  Peter  F.  Falty.  She  had  signed 
several  notes  as  security  for  her  son,  several  of  which 
she  had  been  required  to  pay  and  they  had  never  been 
repaid  to  her  by  her  son.  On  October  12,  1920,  Peter 
F.  Talty  executed  a  chattel  mortgage  to  app>ellant  for 
$6,000  on  certain  farm  machinery,  horses,  cows,  hogs, 
com,  hay,  and  other  personal  property,  as  security 
for  this  indebtedness. 

The  first  question  is  whether  this  chattel  mortgage 
was  in  fact  a  sale,  transfer  or  assignment  of  personal 
property  and  was  void  as  to  creditor^  because  the 
Bulk  Sales  Act  was  not  complied  with.  Our  attention 
has  not  been  called  to  any  case  in  which  this  question 
has  been  passed  upon  by  the  courts  of  this  State,  but 
it  has  been  passed  upon  by  the  courts  of  other  States. 
Section  1  of  the  Bulk  Sales  Act  (Hurd's  Rev.  St. 
1919,  page  2671,  CahiU's  HI.  St.  ch.  121a,  H  1)  pro- 
vides that  a  sale,  transfer  or  assignment,  in  bulk,  of 
the  major  part,  or  the  whole,  of  a  stock  of  merchan- 
dise or  other  goods  and  chattels  of  the  vendor's  busi- 
ness, otherwise  than  in  the  ordinary  course  of  trade, 
shall  be  fraudulent  and  void  as  against  creditors  un- 
less the  vendee  shall,  at  least  5  days  before  the  sale, 
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receive  a  complete  list  of  creditors  of  the  vendor  and 
^hall  mail  notice  to  them  as  therein  provided.  It  is 
conceded  that  no  notice  was  given  before  the  chattel 
mortgage  was  executed. 

The  holdings  in  this  State  are  uniform  as  to  the 
kind  of  a  title  which  the  mortgagee  takes  under  a 
chattel  mortgage.    In  Rhines  v.  Phelps,  8  lU.  (3  Gilm.) 
455,  decided  in  1846,  it  was  held  that  a  mortgage  of 
personal  property  is  in  the  nature  of  a  pledge  and 
conditional   sale,   to  become   absolute   and   vest  the 
thing  mortgaged,  without  redemption,  upon  condition 
broken  in  the  mortgagee.    Until  a  forfeiture  has  thug 
accrued,   the  mortgagee   has   only   a  lien  upon  the 
pledge  for  the  security  of  his  claim  against  the  mort- 
gagor and  he  would  be  liable  in  damages  if  he  were 
to  sell  the  same  or  otherwise  convert  it  to  his  own 
use.    In  Pike  v.  Colvin,  67  111.  227,  it  was  held  that 
until  a  breach  of  the  condition  of  a  chattel  mortgage, 
the  mortgagor  holds  a  contingent  interest  in  the  prop- 
erty that  is  liable  to  levy  and  sale  on  execution  or 
attachment.    But  after  the  maturity  of  the  debt,  or 
failure  of  the  condition  upon  which  the  mortgagor 
may  retain  possession,  the  mortgagee  has  the  right 
to  reduce  the  same  to  possession  and,  having  done 
so,  he  has  the  legal  right  to  retain  it  and  an  execution 
or  attachment  cannot  deprive  him  of  that  right.    In 
Durfee  v.  Grinnell,  69  HI.  371,  it  was  held  that  a  chattel 
mortgage  is  but  a  conditional  sale,  and  when  the  mort- 
gagor fails  to  perform  the  condition,  the  title  to  the 
mortgaged  property,  so  far  as  it  is  held  by  the  mort- 
gagor, vests  in  the  mortgagee.     When  possession  is 
taken  in  accordance  with  the  terms  of  the  mortgage, 
the  title  passes,  even  though  the  debt  be  not  then  due. 
The  fact  that  the  mortgagee  is  required  to  sell  the 
property  and  render  the  surplus,  after  payment  of 
the  debt,  to  the  mortgagor,  will  not  prevent  the  title 
from  vesting  in  the  mortgagee  as  purchaser.    To  the 
same  effect  is  Simmons  v.  Jenkins,  76  HI.  479;  O'Neil 

Vol  ccxxrv  ii 
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V,  Patterson  &  Co.,  52  111.  App.  26;  Frankenthal  v. 
Meyer,  55  HI.  App.  405;  Reebie  v.  Brackett,  109  HL 
App.  631;  Callaghcm  v.  American  Trust  &  Savings 
Bank,  196  111.  App.  102.  In  Barchard  v.  Kohn,  157 
111.  579,  it  was  held  that  the  naked  legal  title  which 
vests  in  the  mortgagee  of  chattels,  after  condition 
broken,  is  not  an  absolute  and  exclusive  ownership, 
but  the  right  of  the  owner  still  remains  with  the  mort- 
gagor to  a  certain  extent.  Our  attention  is  called  to 
Brass  v.  Green^  113  111.  App.  58,  and  Van  Zele  v. 
Cleaveland,  208  111.  App.  387,  and  it  is  contended  that 
these  cases  hold  that  the  legal  title  passes  by  the  de- 
livery of  the  chattel  mortgage  purporting  to  trans- 
fer it,  and  not  by  some  act  or  default  of  the  parties 
afterwards.  In  the  Van  Zele  case,  on  page  395,  it  is 
said:  **The  mortgagor,  of  course,  retains  a  property 
right  in  the  chattels,  and  this  holds  even  after  fore- 
closure and  sale,  and  entitles  him  to  an  accounting 
from  the  mortgagee  and  payment  of  any  surplus  after 
satisfying  the  debt  and  costs.''  When  these  cases  are 
read  in  connection  with  the  other  cases  decided  by 
the  Supreme  Court  it  will  be  found  that  under  the 
weight  of  authority  the  legal  title  which  passes  is  sub- 
ject to  certain  limitations  placed  upon  it,  and  in  so 
far  as  the  two  cases  last  above  cited  hold  otherwise, 
such  holding  is  not  in  accord  with  the  weight  of  au- 
thority in  this  State. 

On  the  other  hand,  a  ''sale"  is  a  transmutation  of 
property  from  one  man  to  another  in  consideration 
of  some  price  or  recompense  of  value.  II  Black- 
stone  446.  It  is  a  transfer  of  the  absolute  or  gen- 
eral property  in  a  thing  for  a  price  in  money.  Benja- 
min on  Sales,  sec.  1.  A  *'sale"  is  the  passing  of  the 
title  and  the  possession  of  any  property  for  money 
which  the  buyer  pays  or  promises  to  pay.  People  v. 
Law  and  Order  Club,  203  111.  127.  The  word  ''sale'' 
had  a  well-defined  legal  signification  and,  in  the  ab- 
sence of  anything  to  the  contrary,  it  will  be  assumed 
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that  the  word  is  intended  to  have  its  usual  significa- 
tion. Siegel  v.  People,  106  111.  89.  A  'transfer''  is 
defined  by  Bouvier  as  *Hlie  act  by  which  the  owner 
of  a  thing  delivers  it  to  another  person,  with  the  in- 
tent of  passing  the  rights  which  he  has  in  it  to  the 
latter."  The  same  authority  defines  an  *' assign- 
ment'' as  *'a  transfer  or  making  over  to  another  of 
the  whole  of  any  property,  real  or  personal,  in  pos- 
session or  in  action,  or  of  any  estate  or  right  therein.'' 
The  terms,  **sale,"  ''transfer"  and  ''assignment"  in 
the  Bulk  Sales  Act  are  used  in  their  well-known  legal 
signification.  They  do  not  mean  a  pledge  or  security 
for  a  debt,  but  mean  a  transfer  of  title  from  one  per- 
son to  another,  in  fact  they  mean  an  absolute  sale 
where  money  is  paid  or  promised  and  where  the  title 
passed  to  the  purchaser.  The  purpose  of  this  statute 
was  to  prevent  sales  of  stocks  of  goods  in  bulk  with- 
out first  giving  the  creditors  of  the  vendor  an  oppor- 
tunity to  protect  themselves  against  the  sale.  The 
temis  of  the  statute  are  specific  and  will  not  be  con- 
strued to  apply  to  any  transactions  which  do  not 
clearly  come  within  the  provisions.  In  order  to  hold 
that  a  chattel  mortgage  comes  within  the  terms  of  the 
act,  it  would  be  necessary  to  say  in  the  language  of 
the  act  that  a  chattel  mortgage  is  a  sale,  transfer  or 
assij^nment  of  personal  property.  To  so  hold  would 
be  contrary  to  the  weight  of  authority  in  this  State, 
which  is  to  the  effect  that  a  chattel  mortgage  is  but 
a  conditional  sale  and  operates  as  a  lien  or  security 
for  money  due.  The  trial  court  was  in  error  in  hold- 
ing the  chattel  mortgage  was  void  because  the  Bulk 
Sales  Act  was  not  complied  with. 

The  holdings  in  other  jurisdictions  on  this  question 
are  not  uniform,  but  the  weight  of  authority  is  that 
a  chattel  mortgage  does  not  come  within  the  provi- 
sions of  the  Bulk  Sales  Act.  The  cases  so  holding  are 
as  follows:  Des  Moines  Packing  Co.  v.  Uncaphor,  174 
Iowa  39,  156  N.  W.  171;  Dmiels  v.  Pacific  Brewing 
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(&  Malting  Co,,  86  Wash.  416,  150  Pac.  609;  Hannah 
(&  Hogg  V.  RicJiter  Brewing  Co.,  149  Mich.  220,  12 
L.  R.  A,  (N.  S.)  178,  112  N.  W.  713;  Symons  Bros.  £ 
Co.  V.  Br^Mk,  187  Mich.  43,  153  N.  W.  359;  194  Mich. 
389,  160  N.  W.  638;  Noble  v.  Ft.  Smith  Wholesale 
Grocery  Co.,  34  Okla.  662,  127  Pac.  14;  Mills  v.  Sul- 
livan, 222  Mass.  587,  111  N.  E.  605;  Farrow  v.  Farrow, 
136  Ark.  140,  206  S.  W.  134;  Avery  d  Sons  v.  Carter, 
18  Ga.  App.  527,  89  S.  E.  1051;  Schwartz  v.  King 
Realty  d  Investment  Co.,  94  N.  J.  L.  134, 109  Atl.  567; 
Wasserman  v.  McDonnell,  190  Mass.  326,  76  N.  E. 
959.  To  the  contrary  are  Linn  County  Ba/nk  v.  Davis, 
103  Kan.  672,  175  Pac.  972;  Beene  v.  National  Liquor 
Co.  (Tex.  Civ.  App.),  198  S.  W.  596. 

The  next  question  for  determination  is  whether  the 
chattel  mortgage  was  delivered  to  and  accepted  by  the 
appellant  before  the  lien  of  the  judgment  creditors  at- 
tached. The  evidence  shows  that  between  February 
28,  1920  and  October  5,  1920,  appellant  signed,  as  se- 
curity for  Peter  F.  Talty,  notes  amounting  to  over 
$11,000.  She  had  asked  him  on  several  occasions  for 
mortgage  security  for  these  notes  and  he  had  prom- 
ised her  to  execute  a  mortgage  but  had  neglected  to 
do  so.  The  mortgage  was  executed  October  12,  1920, 
was  filed  for  record  October  13,  1920,  and  after  it  waa 
recorded  it  was  mailed  to  the  appellant.  The  three 
judgments  on  which  levies  wete  made  are  as  follows: 
October  15,  1920,  judgment  in  favor  of  Herman  Matt^ 
son  for  $3,376;  November  4,  1920,  judgment  in  favor 
of  the  State  Bank  of  Sterling  for  $1,940.94;  November 
3,  1920,  judgment  in  favor  of  the  State  Bank  of  Ster- 
ling for  $898.72. 

The  contention  of  appellee  that  the  mortgage  was 
never  delivered  or  accepted  is  based  upon  the  fact 
that  on  the  day  the  mortgage  was  executed  and  re- 
corded the  appellant  was  in  Chicago  and  did  not  know 
it  was  to  be  executed  on  that  day.  Peter  F.  Talty 
went  to  Dixon  to  the  office  of  his  attorney  and  had 
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the  mortgage  drawn.  He  then  executed  it  and  filed  it 
for  record,  directing  it  to  be  mailed  to  his  mother 
after  it  had  been  recorded.  No  particular  form  or 
ceremony  is  necessary  to  constitute  a  delivery.  It 
may  be  by  act  without  words,  or  by  words  without  acts, 
or  by  both.  Anything  which  clearly  manifests  the 
intent  of  the  maker  and  the  person  to  whom  it  is  de- 
livered, that  the  instrument  shall  presently  become 
effective,  and  that  the  maker  loses  all  control  over  it, 
and  that,  by  it,  the  person  to  whom  it  is  made  becomes 
possessed  of  the  estate,  constitutes  a  sufficient  deliv- 
ery. The  very  essence  of  the  delivery  is  the  intention 
of  the  party.  It  was  not  necessary  that  the  instrument 
be  delivered  actually  to  the  appellant,  if  it  was  deliv- 
ered to  a  third  party  for  her  benefit,  and  with  the 
intent  to  protect  and  secure  her,  that  would  constitute 
a  sufficient  delivery.  Bryan  v.  Wash,  7  HI.  (2  Gilm.) 
557;Creighton  v.  Roe,  218  111.  619 ;  Latshaw  v.  Latsha/w, 
266  111.  45;  Johnson  v.  Fulk,  282  111.  328;  Jones  v. 
Schmidt,  290  111.  97;  Deitz  v.  Deitz,  295  111.  556.  It 
has  been  held  that  the  recording  of  an  instrument  by 
the  maker  is  prima  facie  evidence  of  its  delivery. 
Sargent  v.  Roberts,  265  HI.  210;  Sellers  v.  Rike,  292 
m.  469.  There  was  an  agreement  to  execute  the 
mortgage.  It  was  executed  in  accordance  with  that 
agreement.  It  was  based  upon  a  valuable  considera- 
tion. The  mortgage  was  filed  for  record.  The  mort- 
gagor parted  with  all  control  over  it.  He  intended 
to  deliver  it.  It  was  mailed  to  the  appellant.  She 
received  and  accepted  it.  All  of  these  acts  were  suffi- 
cient to  prove  a  delivery  by  the  mortgagor  and  an 
acceptance  by  the  appellant. 

Appellee  contends  that  the  mortgage  was  a  fraud 
and  was  a  part  of  a  general  plan  to  hinder  and  delay 
the  creditors  of  Peter  F.  Talty,  and  that  in  further- 
ance of  this  plan  other  mortgages  were  executed, 
about  the  same  time  as  this  mortgage  was  executed, 
by  Peter  F.  Talty  and  by  his  brother,  which  mort- 
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gages  were  a  fraud  as  to  creditors.  It  makes  no  dif- 
ference what  other  instruments  were  executed  on  or 
about  the  same  date  of  this  mortgage,  unless  it  be  for 
the  purpose  of  lending  color  to  this  transaction.  Even 
though  other  instruments  might  have  been  fraudu- 
lent, this  instrument  might  be  valid.  It  is  undisputed 
that  appellant  had  paid  out  large  sums  of  money  for 
her  son  and  that  she  was  liable  for  the  payment  of 
other  large  sums.  She  had  no  security  for  any  of 
them,  and  in  compliance  with  her  demand  the  mort- 
gage in  question  was  executed,  delivered,  and  accepted 
before  judgment  was  rendered  on  any  other  indebted- 
ness. In  all  probabilities  the  giving  of  this  mortgage 
was  the  reason  for  taking  the  judgments  in  question. 
Appellant  had  a  right  to  take  security  for  her  indebt- 
edness and  if  she  took  it  for  a  bona  fide  debt  before 
there  was  any  valid  lien  on  the  property  mortgaged, 
her  mortgage  became  a  first  lien  and  appellee  will  not 
be  heard  to  complain. 

The  evidence  shows  that  some  of  the  property  cov- 
ered by  the  mortgage  was  sold  or  consumed  by  Peter 
F.  Talty  before  the  foreclosure.  If  appellant  had  a 
valid  lien  upon  the  property  consumed  or  sold,  that 
was  a  matter  between  her  and  her  son  to  adjust  as 
they  might  see  fit. 

There  were  certain  farm  implements  which  were  not 
covered  by  the  mortgage  which  were  levied  upon  by 
the  sheriff  and  subsequently  replevied  by  the  appel- 
lant. She  was  not  entitled  to  this  property  and  the 
court  properly  ordered  it  returned  by  the  appellant. 

The  judgment  will  be  reversed  as  to  all  property 
covered  by  the  chattel  mortgage  and  the  cause  will  be 
remanded  for  further  proceedings  in  accordance  with 
the  views  herein  expressed. 

Reversed  and  remanded. 
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Harry  W.  Baker  et  al.,  Appellants,  y.  County  of  Du 
Page  et  al.,  Appellees. 

Gen.  No.  7,040. 

1.  Schools  and  school  distbictb — authority  of  directors  in  mat- 
ter of  school  sites,  new  huildings  and  tonds  as  statutory.  The  au- 
thority of  boards  of  directors  to  select  school  sites,  build  new 
buildings  and  Issue  bonds  In  payment  thereof  Is  governed  entirely 
by  statute. 

2.  Schools  an©  school  districts — submission  of  separate  propo- 
sitions on  same  ballot.  The  question  of  bonding  for  school  building 
purposes  and  several  separate  propositions  for  the  selection  of 
building  sites  were  properly  placed  upon  the  same  ballot. 

3.  Schools  and  school  districts — when  directors  without  au- 
thority to  select  schoolhouse  site.  Where  neither  the  proposition 
submitted  at  a  school  district  election  to  purchase  a  new  school- 
house  site  nor  either  of  the  other  propositions  for  the  selection  of 
specific  sites  received  a  majority  of  all  votes  cast  as  required  by 
section  119,  ch.  122  (Cahlll's  111.  St.  ch.  122,  1  127),  the  directors 
were  without  authority  to  select  a  site. 

4.  ScHOous  AND  SCHOOL  DISTRICTS — whcn  hill  not  Sufficient  to 
show  right  to  relief  in  matter  of  bond  issue.  Allegations  in  a  bill 
that  the  voters  In  a  school  district  election  were  induced  to  vote 
for  a  bond  Issue  by  representations  made  prior  to  the  election  that 
there  was  to  be  a  new  site  in  the  east  end  of  the  district  and  that 
the  bonds  were  to  be  Issued  to  purchase  the  site  and  build  a  build- 
ing thereon  and  that,  if  they  had  known  that  the  bonds  could  not 
be  issued  to  purchase  such  a  new  site,  they  would  not  have  voted 
for  the  bond  Issue,  were  not  sufficient  to  show  such  fraud  or  mis- 
representation, as  would  entitle  complainants  to  the  granting  of 
the  prayer  of  their  bill  that  the  election  be  annulled  or,  if  the 
bonds  might  properly  be  used  to  provide  an  additional  site  and  to 
build  thereon,  that  defendants  be  required  to  select  a  new  site  In 
the  east  end  of  the  district  and,  on  their  failure  to  do  so,  that  they 
be  restrained  and  enjoined  from  Issuing  the  bonds. 

6.  Schools  and  school  districts — what  does  not  entitle  voters 
(U  school  election  to  relief  on  ground  of  fraud.  The  fact  that  the 
voters  at  an  election  Involving  the  issue  of  bonds  for  school  build- 
ing purposes  did  not  understand  the  law  does  not  entitle  them  to 
relief  on  the  ground  of  fraud. 

6.  Schools  and  school  districts — when  bill  not  sufficient  to  en- 
title taxpayers  to  relief  in  matter  of  bond  issue.  Taxpayers  In  a 
ichool  district  who  sought  to  have  a  bond  election  annulled  or  to 
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have  the  school  authorities  required  to  use  the  bonds  for  the  pur- 
chase of  a  new  site  in  the  east  end  of  the  district  and  to  build 
thereon  or  to  have  them  enjoined  from  issuing  the  bonds,  the  bill 
being  based  upon  allegations  that  the  voters  were  misled  Into 
voting  for  the  bond  issue  under  a  belief  that  they  would  be  used 
for  building  upon  such  a  new  site,  were  not  entitled  to  such  relief 
where  the  bill  contained  no  allegation  that  the  directors  or  any 
other  public  official  or  private  individual  ever  made  any  repre- 
sentation to  any  one  concerning  the  powers  of  the  directors  under 
the  propositions  contained  upon  the  ballot  or  as  to  any  construction 
placed  upon  the  meaning  of  the  proposition  by  the  directors  or 
any  one  else. 

7.  Schools  and  school  districts — when  use  of  bonds  to  huild  on 
existing  site  not  enjoined.  Where  the  proposition  to  bond  con- 
tained in  the  ballot  used  at  a  school  election  was  merely  to  issue 
bonds  "to  the  amount  of  $20,000  for  building  purposes,"  complain- 
ants were  not  entitled  to  have  the  authorities  enjoined  from  using 
the  bonds  to  build  upon  the  existing  site  for  the  reason  that  to  bo 

.  build  would  be  inequitable. 

8.  Schools  and.  school  distbicts — right  to  relief  against  district 
treasurer  and  county  in  matter  of  bond  issv^.  Neither  the  treas- 
urer of  a  school  district  nor  the  county  has  any  -authority  to  issue 
school  district  bonds,  and  no  relief  can  be  granted  as  against  them 
under  a  bill  seeking  either  to  have  the  proceeds  of  the  bonds  used 
in  a  certain  way  or'  to  have  the  issuing  of  the  bonds  enjoined. 

9.  Schools  and  school  distbicts — when  directors  can  act  offl- 
dally.  Under  the  statute  (Cahill's  111.  St.  ch.  122,  1[  119),  school 
directors  can  act  officially  only  at  a  regular  or  special  meeting  prop- 
erly called,  and  any  business  transacted  at  any  other  time  or  place 
is  illegal  and  not  binding  on  the  district. 

10.  Schools  and  school  districts — wTiat  not  su^ient  to  author- 
ize injunction  against  directors.  The  mere  fact  that  school  directors 
have  stated  unofficially  that  they  intend  to  use  a  .bond  issue,  voted 
by  the  district,  in  a  certain  way,  alleged  to  be  Improper,  is  not 
sufficient  to  authorize  an  injunction  restraining  them  from  doing  sa 

Appeal  from  the  Circuit  Court  of  Du  Page  county;  the  Hon. 
Mazzini  Slusseb,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1921.    Affirmed.    Opinion  filed  February  23,  1922. 

JuLTus  LiMBACH,  foF  appellants. 

Michael  Kross,  for  appellees;  William  F.  Struck- 
MANN,  of  counsel. 
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Mb.  Justice  Partlow  delivered  the  opinion  of  the 
court. 

Appellants,  Harry  W.  Baker  and  five  other  electors, 
residents  and  taxpayers  of  School  District  No.  45  in 
Du  Page  County,  filed  their  bill  in  the  circuit  court  of 
that  county  against  the  appellees,  the  County  of  Du 
Page,  the  Board  of  School  Directors  of  School  District 
No.  45  of  said  county,  the  treasurer  of  said  school  dis- 
trict, and  the  president,  secretary,  and  one  member  of 
said  board  of  school  directors,  in  which  they  prayed 
for  certain  relief  against  the  appellees,  as  hereinafter 
recited.  A  demurrer  was  sustained  to  the  bill,  appel- 
lants elected  to  stand  by  the  bill,  the  bill  was  dismissed 
and  this  appeal  was  prosecuted. 

The  bill  alleged,  in  substance,  that  on  August  20, 
1921,  the  board  of  directors  of  said  school  district  held 
an  election  in  said  district.  The  ballot  is  set  out  in 
JkBC  verba  and  contains  six  propositions.  The  first 
one  was  to  purchase  an  additional  school  site  in  said 
district,  and  it  received  228  votes  for  and  217  votes 
against.  The  next  three  propositions  were  for  specific 
sites. '  The  first  site,  being  the  second  proposition,  re- 
ceived 223  votes  for  and  246  votes  against.  The  sec- 
ond site,  being  the  third  proposition,  received  57  votes 
for  and  241  votes  against.  The  fourth  proposition 
left  the  description  of  the  site  vacant  so  that  the  voter 
could  write  in  the  description  of  any  site  which  he  de- 
sired to  vote  for,  but  no  votes  were  cast  on  the  fourth 
proposition.  The  fifth  proposition  was  to  issue  the 
bonds  of  the  district  for  $20,000  for  building  purposes 
and  received  398  votes  for  and  90  votes  against.  The 
sixth  proposition  was  to  authorize  the  board  of  direc- 
tors to  levy  a  tax  of  3  per  cent  for  educational  pur- 
poses and  1  per  cent  for  building  purposes  and  re- 
ceived 394  votes  for  and  91  votes  against. 

The  bill  further  alleged  that  514  votes  were  cast  at 
said  election  and  that  the  first  proposition  to  purchase 
an  additional   site   was   wrongfully    and   unlawfully 
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placed  on  the  ballot,  and  for  such  cause  was  lost  for 
want  of  a  sufficient  number  of  votes,  and  that  all  three 
propositions  for  the  selection  of  a  new  site  were  lost 
for  the  same  reason. 

The  bill  further  alleged  that  the  present  school  is 
located  at  the  extreme  west  end  of  the  district  and  the 
children  who  live  at  the  east  end  of  the  district,  in 
order  to  reach  the  school,  are  required  to  travel  about 
one  mile  which  is  intersected  by  two  dangerous  grade 
crossings  of  steam  and  electric  railroads  which  are  a 
constant  menace  to  the  children,  and  for  this  reason 
the  project  of  additional  school  facilities  was  agitated 
on  the  promise  that  a  schoolhouse  would  be  built  at  the 
east  end  of  the  district  to  accommodate  the  lower  grades 
attended  by  the  very  small  children;  that  the  sites 
voted  for,  as  they  appeared  on  the  ballot,  are  sites, 
both  of  which  are  in  the  east  end  of  the  district  and 
were  voted  for  to  relieve  the  congestion  at  the  present 
school  and  for  the  further  reason  that  the  present 
school  and  its  facilities  are  inadequate  for  the  neces- 
sities of  the  district;  that  228  electors  who  cast  their 
votes  to  purchase  an  additional  site  likewise  cast  their 
ballots  foy  the  issue  of  bonds  for  building  purposes, 
believing  that  the  directors  would  have  the  power  to 
purchase  a  site  from  the  proceeds  of  the  bond  issue  in 
the  event  that  a  selection  was  lawfully  made  by  ballot, 
or  by  the  defendants. 

The  bill  further  alleged  that  the  directors  have  no 
right  to  purchase  a  site  with  the  proceeds  of  the  bond 
issue  proposed  as  it  appeared  on  the  ballot;  that  the 
electors  were  imposed  upon,  and  by  the  form  of  the 
ballot  were  led  to  believe  that  the  bond  issue  was  to 
be  used  to  pay  for  a  new  site,  whereas  this  was  law- 
fully impossible  even  though  the  first  and  second  or 
third  propositions  had  been  carried  by  a  majority  of 
all  the  votes  cast ;  that  had  the  228  electors  known  that 
the  "proceeds  of  the  bond  issue  could  not  lawfully  be 
used  to  purchase  a  new  site  they  would  not  have  voted 
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for  the  bond  issue;  that  the  ballot  is  further  faulty 
and  defective  for  the  reason  that  by  inserting  the  first 
or  last  propositions  it  was  unlawful  and  misleading, 
because  it  called  for  a  bond  issue  vote  in  support  of  a 
pretended  proposition  to  purchase  a  new  site,  whereas 
the  same  was  lawfully  impossible,  and  the  228  electors 
were,  misled  and  deceived  into  casting  their  ballots  in 
support  of  the  bond  issue  which  otherwise  they  would 
not  have  done ;  that  the  ballot  contained  various  prop- 
ositions joined  in  one  ballot,  and  the  several  proposi- 
tions so  submitted  were  not  in  manner  and  form  as 
required  by  law,  in  that  the  tax  propositions  ought  to 
have  been  submitted  on  a  separate  ballot  and  the  sev- 
eral propositions  stated  in  the  alternative,  and  that 
the  ballot  did  not  complv  with  sections  189  and  198  of 
chapter  122  of  the  Statute  (Cahill's  HI.  St  ch.  122, 
n  313,  322). 

The  bill  further  alleged  that  notwithstanding  the 
electors,  by  their  votes,  failed  to  select  a  new  site  in 
the  east  end  of  the  district,  the  defendants  have  stated 
and  given  out  that  they  will  not  exercise  their  statu- 
tory discretion  to  select  a  new  site  in  the  east  end  as 
by  law  they  may  do,  but  on  the  contrary  they  have 
stated  and  given  out  that  they  would  issue  the  bonds 
and  use  the  proceeds  thereof  to  increase  the  building 
and  facilities  of  the  present  school  in  the  west  end  of 
the  district,  which  designed  and  threatened  action 
would  be  wholly  contrary  to  the  intent  and  purpose  of 
the  election  and  would  tend  to  oppress  and  wrong  the 
electors  and  their  children  residing  in  the  east  end, 
and  would  be  contrary  to  equity  and  good  conscience 
and  tend  to  the  manifest  prejudice  and  injury  of  the 
complainants;  that  the  form  of  the  ballot  was  not 
dear,  and  the  voter  desiring  to  vote  for  the  new  site 
had  the  right  to  assume  that  the  bond  issue  was  being 
voted  and  was  to  become  effective  only  in  the  event 
that  the  new  site  carried;  that  the  propositions  voted 
upon  and  their  form  indicated  that  the  purpose  of  the 
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bond  issue  was  to  purchase  a  new  site  and  build 
thereon. 

The  prayer  of  the  bill  was  that  the  election  be  an- 
nulled and  held  for  naught,  but  if  the  court  should 
decide  that  the  bond  issue  might  properly  be  used  to 
provide  an  additional  site  and  build  thereon,  that  the 
defendants  be  required  to  select  a  new  site  in  the  east 
end  of  the  district  and,  on  their  failure  so  to  do,  they 
be  restrained  and  enjoined  from  issuing  bonds.  There 
was  a  prayer  for  general  relief. 

The  authority  of  boards  of  directors  to  select  school 
sites,  build  new  buildings,  and  issue  bonds  in  payment 
thereof  is  governed  entirely  by  statute.  There  is  no 
claim  that  the  preliminary  requirements  of  the  statute 
were  not  complied  with  in  this  case.  The  relief 
sought  is  based  entirely  upon  the  form  of  the  ballot 
and  the  representations  made  concerning  the  purpose 
of  the  election  and  the  object  to  be  attained. 

Section  119,  ch.  122,  Kurd's  Rev.  St.  1919,  page  2724 
(Cahiirs  111.  St.  ch.  122,  ^  127),  provides  that  elections 
to  be  called  for  the  purpose  of  selecting  schoolhouse 
sites  shall  be  called  and  conducted  as  provided  in 
section  198  of  the  same  chapter.  (CahilPs  111.  St. 
ch.  122,  II  322.)  Section  198  specified  the  form  of  the 
notice  and  the  time  and  number  of  places  where  the 
notices  are  to  be  posted.  No  form  of  a  ballot  is  pro- 
vided by  the  statute  except  that  section  198  provides 
that  the  notice  shall  state  that  the  election  is  called  for 
the  purpose  of  voting  for  or  against  the  proposition  to 
issue  bonds,  etc.  This  provision,  taken  in  connection 
with  section  119,  applies  to  a  proposition  to  select  a 
site  and  build  a  building.  In  People  v.  SMivan,  247 
111.  181,  as  to  the  form  of  the  ballot,  it  was  said:  **If 
the  ballot  had  been  prepared  *For  the  establishment 
of  a  Township  High  School'  and  *  Against  the  estab- 
lishment of  a  Township  High  School'  and  a  square  had 
been  left  after  each  proposition,  in  which  the  voter 
could  indicate  by  a  cross  how  he  voted  upon  the  ques- 


Digitized  by  CjOOQ IC 


Second  Distmct— Febeuaby,  1922.  173 

Baker  t.  County  of  Du  Page,  224  111.  App.  167. 

tion,  it  would  have  been  free  from  ambiguity.  While 
the  law  did  not  require  that  the  ballot  should  be  pre- 
pared in  the  form  suggested,  it  should  have  been  so 
prepared,  whether  furnished  by  the  election  officers 
or  provided  by  the  voters  themselves,  that  it  would  not 
be  uncertain  and  ambiguous,  but  would  indicate  with 
reasonable  certainty  how  each  voter  intended  his  bal- 
lot to  be  counted.'* 

Section  112,  ch.  121,  Hurd's  Kev.  St.  1919,  page  2603 
(Cahill's  ni.  St.  ch.  121,  ^  121),  which  governs  the  bor- 
rowing of  money  for  road  purposes,  provides  that 
when  a  question  is  submitted  to  a  vote  that  there  shall 
be  a  separate  ballot  In  construing  this  section  the 
Supreme  Court  in  People  v.  Elledge,  281  HI.  592,  on 
page  594,  defined  a  separate  ballot  as  follows:  *'Tt  is 
clear  from  the  wording  of  this  section  that  the  legis- 
lature did  not  intend  a  separate  or  special  ballot  for 
each  proposition  to  be  submitted  to  the  voters.  This 
is  the  reasonable  and  natural  construction  of  this  sec- 
tion, and  it  has  been  assumed,  so  far  as  we  know,  by 
this  court  and  all  public  officials  that  had  to  do  with 
the  question,  that  all  propositions  should  be  printed 
upon  a  ballot  separate  from  the  ballot  upon  which  the 
candidates'  names  were  printed  but  all  propositions 
upon  the  same  ballot.  (See  Harvey  v.  Cook  County, 
221  111.  76;  People  v.  Myers,  256  111.  529.)  In  each  of 
those  cases  more  than  one  proposition  was  submitted 
to  the  voters  on  the  same  ballot.  The  word  'separate,' 
as  used  in  this  portion  of  the  statute,  means  a  ballot 
separate  from  the  ballot  for  candidates.  This  is  the 
only  common-senfie  construction  of  these  provisions  of 
the  ballot  law.  To  hold  otherwise  would  greatly  bur- 
den the  election  officials  and  tend  to  mislead  the  voter 
by  placing  so  many  ballots  in  his  hands  to  be  voted  on 
at  the  Siune  time.**    See  also  People  v.  Chicago  <&  E. 
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/.  R.  Co.,  296  lU.  246;  Wood  v.  Road  Dist.  No.  6,  296 
111.  405. 

Under  the  above  authorities  we  conclude  that  the 
form  of  the  ballot  submitted  at  this  election  was  in 
conformity  with  the  rules  of  law  and  that  there  was  no 
error  in  submitting  the  various  propositions  on  the 
same  ballot.  There  was  no  ambiguity  or  uncertainty 
in  the  ballot.  The  propositions  to  be  voted  on  were 
clearly  stated  and  the  voter  had  the  right  and  opportu- 
nity to  vote  for  or  against  each  one  of  them  as  he  saw 
fit. 

Section  119,  ch.  122,  provides  that  it  shall  not  be 
lawful  for  a  board  of  directors  to  purchase  or  locate 
a  schoolhouse  site,  or  to  purchase,  build  or  move  a 
schoolhouse  without  a  vote  of  the  people,  and  that  a 
majority  of  the  votes  cast  shall  be  necessary  to  author- 
ize the  directors  to  act,  and  if  no  locality  receives  a 
majority  of  the  votes  the  directors  may  select  a  suit- 
able site.  There  were  514  votes  cast  at  this  election, 
and,  therefore,  258  votes  constituted  a  majority.  The 
first  proposition  was  to  purchase  an  additional  school- 
house  site  and  it  only  received  228  votes,  which  were 
not  a  majority  and,  therefore,  the  proposition  was 
lost.  The  second,  third  and  fourth  propositions  were 
for  the  selection  of  a  specific  site  and  as  no  specific 
site  received  a  majority  of  votes  no  site  was  selected 
by  the  voters,  and  because  of  the  defeat  of  the  first 
proposition  the  directors  were  without  authority  to 
select  a  site  as  provided  in  section  119.  People  v. 
Chicago  <&  E.  I.  R.  Co.,  270  111.  594. 

The  sixth  proposition,  which  was  for  an  increased 
tax,  was  carried  and  is  not  in  controversy  in  this  case, 
so  the  only  remaining  question  is  as  to  the  force  and 
effect  of  the  fifth  proposition,  which  was  the  issue  of 
bonds  in  the  sum  of  $20,000  for  building  purposes, 
which  proposition  received  a  majority  of  the  votes 
cast.   In  support  of  the  bill  the  appellants  contend  that 
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the  allegations  are  sufficient  to  show  that  the  voters 
were  misled  and  deceived,  and  that'  such  deceit 
amounted  to  a  fraud  which  entitled  appellants  to  the 
relief  sought.  The  deceit  consisted  in  the  facts,  as  al- 
leged in  the  bill,  that  228  voters,  who  voted  in  favor 
of  a  new  site  and  in  favor  of  the  bonds,  were  led  to 
believe,  by  certain  representations  made  prior  to  the 
election,  that  there  was  to  be  a  new  site  in  the  east  end 
of  the  district  and  that  the  bonds  were  to  be  issued  to 
purchase  the  site  and  build  a  building  thereon,  and  if 
they  had  knowTi  that  the  bonds  could  not  be  issued  to 
purchase  a  new  site  in  the  east  end  of  the  district  they 
would  not  have  voted  for  the  bond  issue. 

In  Fish  V.  Cleland,  33  HI.  238,  on  page  243,  it  is  said: 
**A  representation  of  what  the  law  will  or  mil  not 
permit  to  be  done  is  one  upon  which  the  party  to  whom 
it  is  made  has  no  right  to  rely,  and,  if  he  does  so,  it  is 
his  ovm  folly,  and  he  cannot  ask  the  law  to  relieve  him 
from  the  consequences.  The  truth  or  falsehood  of 
such  a  representation  can  be  tested  by  ordinary  vigi- 
lance and  attention.  It  is  an  opinion  in  regard  to  the 
law  and  it  is  always  understood  as  such."  In  Dillman 
V.  Nadlehoffer,  119  HI.  567,  the  court,  on  page  576,  used 
the  following  language  in  regard  to  statements  rela- 
tive to  the  legality  of  certain  patents:  *'With  respect 
to  their  legality  or  validity,  that  necessarily  involves  a 
mere  legal  opinion,  about  which  one  nonprofessional 
person  could  judge  as  well  as  another.  It  is  well  set- 
tled, that  ordinarily  one  is  not  liable  for  false  repre- 
sentations respecting  a  mere  question  of  law."  In 
Upton  V.  Tribilcock,  91  U.  S.  45,  the  Supreme  Court  of 
the  United  States  cited  with  approval  the  quotation 
from  Fish  v.  Cleland  and  added:  *^The  law  is  pre- 
sujned  to  be  equally  within  the  knowledge  of  all  par- 
ties." In  McCreery  v.  Burnsmier,  293  HI.  43,  there 
was  a  contested  election  case  between  two  candidates 
for  mayor  of  Mason  City,  and  while  it  is  in  no  way 
similar  to  the  questions  at  issue  in  this  case,  yet  cer- 
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tain  rules  were  announced  which  are  applicable  here. 
On  page  49  the  court  said:  '*The  intention  of  the 
voter  must  be  determined  by  the  ballot  as  cast  and  not 
be  extraneous  evidence  of  the  voter  as  to  what  his  in- 
tentions were  when  he  cast  his  ballot."  And  on 
page  51  it  is  said :  '*  We  think  it  would  be  a  dangerous 
precedent  to  establish  the  rule  that  the  voter  intended 
to  do  otherwise  than  what  he  actually  did  do,  or  to 
allow  him  to  testify  that  he  did  not  intend  to  do  what 
he  actually  did  do.**  And  again  on  page  53 :  '* Evidence 
as  to  what  was  the  general  understanding  of  the  peo- 
ple of  Mason  City  as  to  who  were  the  candidates  for 
mayor  was  properly  excluded  by  the  court.  The  wit- 
nesses were  permitted  to  detail  conversations  and 
declarations  of  citizens  generally  on  that  subject. 
That  was  the  utmost  that  appellant  could  expect  in 
the  way  of  evidence  on  that  subject.  The  mere  con- 
clusions of  witnesses  on  that  subject  are  highly  im- 
proper." The  allegations  of  the  bill  were  not  sufficient 
to  constitute  either  such  fraud  or  misrepresentations 
as  would  entitle  appellants  to  the  relief  sought. 

In  several  places  it  is  alleged  in  the  bill  that  the 
directors  had  no  right  to  purchase  a  site  with  the  pro- 
ceeds of  the  bond  issue  as  it  appeared  on  the  ballot, 
and  that  this  was  lawfully  impossible,  even  though  the 
first  and  second  or  the  third  propositions  on  the  ballot 
had  been  carried  by  a  majority  of  all  of  the  votes 
cast,  while  in  the  prayer  of  the  bill  it  is  alleged  that 
if  the  court  should  decide  that  the  bond  issue  may 
properly  be  used  to  provide  an  additional  site  and 
build  thereon,  that  the  defendants  be  required  to  select 
a  new  site  in  the  east  end,  and,  on  their  failure  so  to 
do,  they  be  restrained  and  enjoined  from  issuing  the 
bonds.  The  question  of  the  authority  of  the  defend- 
ants to  use  a  part  of  the  proceeds  of  the  bond  issue  to 
purchase  a  site  is  not  properly  before  this  court  for 
the  reason  that  the  proposition  to  select  a  new  site  did 
not  receive  a  majority  of  all  votes  cast,  and  for  that 
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reason  the  directors  had  no  authority  to  select  a  new 
site  ia  any  part  of  the  district.  If  they  had  no  right 
to  sele<»t  any  site,  it  naturally  follows  that  no  part  of 
the  bond  issue  could  be  used  to  pay  for  any  site  they 
might  select.  The  fact  that  the  voters  did  not  under- 
stand the  law  does  not  entitle'  them  to  relief  on  the 
sfTound  of  fraud.  The  ballot  was  clear  and  specific. 
There  was  nothing  to  mislead  the  voter,  and  simply 
because  the  directors  cannot  do  what  some  of  the 
voters  want  done  is  no  ground  for  holding  the  election 
to  be  void.  Another  reason  why  the  appellants  are 
not  entitled  to  this  specific  relief  is  that  there  is  no 
aHesration  in  the  bill  that  the  directors,  or  any  other 
public  official  or  private  individual,  ever  made  any 
representation  to  any  one  concerning  the  powers  of 
the  directors  under  the  propositions  contained  upon 
the  ballot,  or  as  to  any  construction  placed  upon  the 
meaning  of  the  proposition  by  the  directors  or  any 
one  else. 

The  bill  alleges  that,  notwithstanding  the  electors  by 
their  votes  have  failed  to  select  a  new  site  in  the  east 
end  of  the  district,  the  defendants  have  stated  that 
they  will  not  exercise  their  discretion  to  select  a  new 
site  in  the  east  end,  but  that  they  will  issue  the  bonds 
and  use  the  proceeds  to  increase  the  buildings  on  the 
present  site  in  the  west  end,  and  it  is  alleged  that  this 
should  be  enjoined  for  the  reason  that  it  is  inequitable. 
We  do  not  think  appellants  are  entitled  to  relief  under 
this  allegation  of  the  bill.  The  issue  of  bonds  was  not 
limited  to  the  erection  of  a  new  building  on  a  new  site, 
but  the  proposition  on  the  ballot  was  to  issue  bonds 
"to  the  amount  of  $20,000  for  building  purposes.** 
We  do  not  deem  it  necessary  to  decide  whether  the 
defendants  had  a  right  to  use  the  proceeds  of  the  bond 
issue  to  increase  the  Buildings  and  facilities  of  the 
present  school  in  the  west  end,  for  the  reason  that  the 
allegations  of  the  bill  are  not  sufficient  in  other  re- 
gpects  even  if  it  should  be  conceded  that  the  directors 
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had  no  such  right.  The  defendants  are  the  County  of 
Du  Page,  the  treasurer  of  the  district,  the  board  of 
directors,  and  the  president,  secretary,  and  one  mem- 
ber of  the  board  who  are  made  parties  defendant  as 
such  president,  secretary  and  member.  There  is  no 
allegation  that  states  any  cause  of  action  against  the 
county.  It  had  nothing  to  do  with  the  issue  of  the 
bonds.  It  was  a  separate  corporation  from  the  school 
district.  It  could  not  issue  school  bonds  and  could 
only  act  through  its  board  of  supervisors,  hence  there 
could  be  no  relief  against  the  County  of  Du  Page. 
Neither  had  the  treasurer  of  the  district  anything  to 
do  with  the  issue  of  the  bonds.  He  had  no  authority 
to  issue  them  or  cause  them  to  be  issued.  Under  sec- 
tion 196,  ch.  122,  Kurd's  Rev.  St.  1919,  page  2752 
(Cahill's  111.  St.  ch.  122,  ^  320),  his  only  duty  was  to 
register,  number  and  countersign  them  after  they  were 
issued  and  receive  the  proceeds  thereof.  He  had 
nothing  to  do  with  the  spending  of  the  money  after 
they  were  issued,  and  for  that  reason  there  could  be 
no  relief  against  him.  The  only  defendants  to  whom 
the  allegations  of  the  bill  could  possibly  apply  were 
the  school  directors  and  the  individual  members  there- 
of. Section  111,  ch.  122,  Hurd's  Rev.  Si  1919, 
page  2721  (CahilPs  111.  St  ch.  122,  If  119),  provides 
that  the  directors  shall  transact  no  business  except  at 
a  regular  or  special  meeting,  therefore  the  directors 
can  only  act  officially  at  a  regular  or  special  meeting, 
properly  called.  Any  business  transacted  at  any  other 
time  or  place  is  illegal  and  not  binding  on  the  district. 
It  is  not  alleged  that  any  action  was  ever  taken  by  the 
directors  at  either  a  regular  or  special  meeting.  The 
allegation  is  that  they  have  stated  and  given  out  that 
they  will  issue  the  bonds  to  increase  the  present  build- 
ing. The  mere  fact  that  they  may  have  stated  or  given 
out  is  not  sufficient  to  authorize  an  injunction.  In  case 
they  should  take  some  official  action  to  issue  the  bonds 
and  use  the  money  on  the  present  site,  and  such  use  is 
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unlawful  and  a  bill  is  filed  with  proper  averments,  the 
question  here  'raised  might  entitle  appellants  to  equi- 
table relief,  but  the  bill  as  drawn  was  not  sufficient, 
even  under  its  general  prayer  for  relief.  Van  Zanten 
V.  Van  Zanten,  269  111.  491. 

The  demurrer  was  properly  sustained  and  the  de- 
cree dismissing  the  biU  will  be  affirmed. 

Decree  affirmed. 
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CASES 

FIRST  DISTRICT 

APPELLATE  COURTS  OF  ILLINOIS 

DURING  THB  TBAR  1922. 


Joseph  LenartZy  Appellee,  t.  F.  0.  Funk,  trading  as 
Kenwood  Gleaning  Works,  Appellant. 

Gen.  No.  26,929. 

1.  AuTOMOBiLBB  AND  GARAOES — ChicaQo  Bpccd  Ordinance  as  not 
applicable  to  private  passenger  automobile.  Section  1963,  ch.  57,  of 
the  ordinances  of  the  City  of  Chicago  prohibiting  the  driving  of  cer- 
tain motor  vehicles  in  excess  of  5  miles  per  hour  between  the  hours 
of  8  a.  m.  and  5  p.  nu  within  400  feet  of  a  schoolhouse,  while  apply- 
ing to  motor  trucks,  commercial  motor  vehicles,  and  motor  vehicles 
used  within  the  city  for  public  hire,  seemingly  has  no  application 
to  a  private  passenger  automobile. 

2.  Automobiles  and  oabages — tohat  proximate  cause  of  collision 
between  motor  vehicles.  Where  the  driver  of  defendant's  motor 
truck,  upon  approaching  a  street  intersection  from  the  west,  saw 
plaintiffs  touring  car  approaching  from  the  south,  it  was  his  duty, 
under  section  33  of  the  Motor  Vehicle  Act  (Cahill's  111.  St.  ch.  95a, 
f  34),  providing  that  all  vehicles  traveling  upon  public  highways 
shall  give  the  right  of  way  to  other  vehicles  approaching  along 
intersecting  highways  from  the  right,  to  so  check  his  truck  or  stop 
it  as  to  allow  plaintiff's  car  to  pass  in  front  of  it,  and  his  failure  to 
do  so  was  the  proximate  cause  of  a  collision  between  the  two 
vehicles. 

8.    Apfbax.  and  kblbor— harmless  error  in  admission  of  evidence. 
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Assuming  that  plaintiff's  wife  was  incompetent  to  testify  to  certain 
happenings  before  and  after  a  collision  between  her  husband's  tour- 
ing car  and  defendant's  truck,  in  an  action  by  plaintiff  for  damages 
to  the  touring  car,  defendant  was  not  so  prejudiced  by  her  testimony 
as  to  warrant  reversal  where  the  facts  testified  to  by  her  were 
fully  shown  by  the  testimony  of  other  witnesses. 

4.  APPKiU«  AND  EBBOB — harmless  error  in  instructing  jury,  on  first 
presentation  of  verdict,  in  absence  of  counsel.  Where,  upon  the 
first  presentation  of  the  jury's  verdict  to  the  trial  judge,  he  refused 
to  receive  it  and,  in  the  absence  of  counsel,  instructed  the  jury  to 
return  and  further  deliberate  on  the  question  of  damages  and,  while 
they  were  so  deliberating,  the  attorneys  for  both  parties  returned 
and  were  informed  of  what  had  occurred  whereupon  defendant's 
attorney  said  that  there  was  no  dispute  on  the  question  of  damages 
and  that  the  verdict  should  be  either  $200  or  nothing  and  that  the 
action  of  the  court  met  with  his  approval,  and  the  jury  continued 
their  deliberations  without  objection  and  returned  a  verdict  for 
plaintiff  for  $200,  there  was  no  ground  for  reversal  because  of  the 
court's  action  in  instructing  the  jury  in  the  absence  of  counsel. 

5.  TRiAir-rights  of  jury  to  revise  verdict.  A  jury  may  revise 
its  verdict  before  its  acceptance  by  the  court  and  before  it  has  been 
recorded,  and  the  fact  that  the  verdict  was  sealed  and  the  jury  had 
temporarily  separated  does  not  change  the  rule. 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Sakuel 
H.  Tbude,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1921.    Affirmed.    Opinion  filed  January  17,  1922. 

BuBT  A.  Cbowe,  for  appellant. 
Habbt  W.  Standidgb,  for  appellee. 

Mb.  Pbesiding  Justice  Qridley  delivered  the  opin- 
ion of  the  court. 

By  this  appeal  the  defendant,  Funk,  seeks  to  re- 
verse a  judgment  against  him  for  $200,  in  an  action 
tried  before  a  jury  for  damage  to  plaintiff's  touring 
automobile,  occasioned  by  a  collision  between  it  and 
a  motor  truck  of  defendant,  at  the  intersection  of 
Lincoln  and  West  57th  streets  in  the  City -of  Chicago, 
about  10:30  o'clock  on  the  morning  of  October  11, 
1920.  It  appears  from  the  undisputed  evidence  that 
the  damage  to  plaintiff's  automobile  amounted  to 
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$234.95.  In  plaintiff's  amended  statement  of  claim, 
however,  he  only  sought  to  recover  the  smn  of  $200, 
and  the  dd  damnum  was  not  increased  by  amendment. 
By  the  verdict  of  the  jury  the  defendant  was  found 
guilty  and  plaintiff's  damages  assessed  at  said  sum  of 
$200. 

In  plaintiff's  amended  statement  of  claim  it  is  al- 
leged, in  substance,  that,  without  fault  on  plaintiff's 
part,  the  collision  occurred  on  the  day  mentioned  and 
at  or  near  the  northeast  corner  of  the  intersection  of 
said  streets,  and  plaintiff's  automobile  was  tipped  over 
and  damaged,  by  reason  of  the  negligence  of  defend- 
ant (1)  in  negligently  running  his  automobile  truck 
in  excess  of  5  miles  per  hour  between  the  hours  of 
8  a.  m.  and  5  p.  m.  on  the  surface  of  a  public  street 
and  within  400  feet  of  a  schoolhouse  in  Chicago  on  a 
day  in  which  school  was  in  session  in  said  school- 
house,  in  violation  of  section  1963,  ch.  57,  of  the  ordi- 
nances of  the  City  of  Chicago,  Chicago  Code  of  1911, 
as  amended  July  15,  1915;  (2)  in  negligently  running 
his  said  truck  in  excess  of  15  miles  per  hour  through 
a  residence  i>ortion  of  said  city,  in  violation  of  the 
statutes  of  the  State  of  Illinois;  and  (3)  in  otherwise 
negligently  operating  his  said  trudc 

It  appears  that  immediately  prior  to  the  collision 
plaintiff's  touring  car  was  moving  north  on  the  east 
side  of  Lincoln  street,  and  crossing  West  57th  street ; 
that  plaintiff's  son,  Adolph  Lenartz,  aged  21  years, 
was  driving  the  car;  that  Frank  Schwartz  was  seated 
beside  him  on  the  front  seat;  that  plaintiff's  wife, 
Annie  Lenartz,  and  Mrs.  Annie  Margol  were  seated 
on  the  back  seat,  and  with  them  were  four  small 
children;  that  plaintiff  was  not  a  passenger  in  the 
car;  that  defendant's  automobile  truck  was  moving 
east  on  West  57th  street  and  about  to  cross  Lincoln 
street;  that  William  Gross,  defendant's  chauffeur,  was 
driving  the  truck ;  that  at  the  northwest  comer  of  the 
intersection  there  was  a  portable  schoolhouse  and  the 
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school  was  then  in  session ;  and  that  on  the  southwest 
comer  there  was  a  building  occupied  as  a  bakery. 

On  the  trial  Frank  Schwartz,  Annie  Margol  and 
plaintiff's  wife  were  called  as  witnesses  on  plaintiff's 
behalf.  Plaintiflf 's  son,  Adolph  Lenartz,  being  in  the 
United  States  Navy  at  the  time  of  the  trial,  did  not 
testify.  Frank  Schwartz  testified,  in  substance,  that 
plaintiff's  touring  car,  as  it  approached  West  57th 
street,  was  going  from  10  to  12  miles  per  hour;  that 
he  saw  defendant's  truck  approaching  at  right  angles 
from  the  west,  going  about  30  miles  an  hour :  that  the 
touring  car  reached  the  intersection  of  the  two  streets 
before  the  truck  did ;  that  Adolph  Lenartz  turned  the 
touring  car  towards  the  east  and  the  truck  was  turned 
towards  the  north,  and  a  front  part  of  the  truck  struck 
a  back  part  of  the  touring  car,  causing  it  to  tip  over 
near  the  northeast  comer  of  the  intersection;  that  it 
was  a  clear  day,  the  sun  shining,  and  there  were  no 
curtains  on  the  touring  car,  and  no  other  vehicles  in 
the  immediate  vicinity  at  the  time;  and  that  the  dis- 
trict where  the  streets  intersected  was  a  residential 
portion  of  the  city.  Annie  Margol  testified,  in  sub- 
stance, that  she  was  sitting  on  the  left  side  of  the 
rear  seat  of  the  touring  car ;  that  it  reached  the  inter- 
section first ;  that  she  first  saw  the  truck  50  feet  away, 
approaching  from  the  west  and  coming  ** pretty  fast"; 
and  that,  after  the  touring  car  was  turned  towards 
the  east,  the  truck  struck  a  back  part  of  it  and  tipped 
it  over.  When  Annie  Lenartz  took  the  stand  defend- 
ant's attorney  made  the  objection  that  she,  being 
plaintiff's  wife,  was  an  incompetent  witness  under 
section  5  of  the  Statute  on  Evidence  and  Depositions 
[Cahill's  ni.  St.  ch.  51,  If  5].  The  objection  was  over- 
ruled and  she  testified  as  to  certain  details  of  the  ac- 
cident. 

On  behalf  of  the  defendant,  William  Gross,  driver 
of  the  truck,  testified,  in  substance,  that  as  he  ap- 
proached the  intersection  he  was  traveling  east  on  the 
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south  side  of  West  57th  street  about  4  feet  from  the 
curb  and  moving  at  ^* about  i  or  5  miles  an  hour"; 
that  as  he  reached  the  front  end  of  the  bakery  build- 
ing, which  stood  back  from  the  west  sidewalk  of  Lin- 
coln street,  and  before  he  had  reached  Lincoln  street, 
he  saw  the  touring  car  approaching  from  the  south 
at  a  rapid  rate;  that  he  could  have  stopped  his  truck 
**in  about  3  feet,"  but  did  not  do  so;  that  he  next 
saw  the  touring  car  when  it  was  about  25  feet  away 
from  him;  that  to  avoid  a  collision  he  turned  his 
truck  to  the  north  but  the  touring  car  ran  into  the 
truck,  hit  it  about  in  the  center,  *^ glanced  off"  and 
then  hit  the  curb  at  the  northeast  comer  of  the  in- 
tersection and  tipped  over. 

Plaintiff's  attorney  introduced  in  evidence  the  city 
ordinance,  mentioned  in  the  amended  statement  of 
claim,  wherein  it  is  provided  that  it  shall  be  unlawful  for 
any  person  to  operate  or  run  any  '*  motor  truck,  motor- 
driven  commercial  vehicle  or  motor  vehicle  used  within 
the  city  limits  for  public  hire,"  on  the  surface  of  the 
street  within  400  feet  of  any  schoolhouse  in  the  city, 
at  a  greater  speed  than  5  miles  per  hour,  between 
the  hours  of  8  o'clock  a.  m.  and  5  o'clock  p.  m.  on 
any  day  during  which  school  is  in  session  in  such 
schoolhouse.  There  was  also  read  to  the  jury  por- 
tions of  the  State  Act  in  relation  to  motor  vehicles, 
approved  June  30,  1919  and  in  force  January  1,  1920 
(Kurd's  Eev.  St.  1919,  ch.  121,  p.  2620  [CahiU's  111. 
St.  ch.  95a,  U  1  e<  seq.]).  In  section  33  of  said  Act 
(section  269zg,  Hurd's  Rev.  Si  [CaMll's  111.  St.  ch. 
95a,  U  34] )  it  is  provided  that : 

'^AU  vehicles  traveling  upon  public  highways  shall 
give  the  right  of  way  to  other  vehicles  approaching 
along  intersecting  highways  from  the  right,  and  shaU 
have  the  right  of  way  over  those  approaching  from 
the  left;    •    •    •." 

It  is  first  contended  by  counsel  for  defendant  that 
plaintiff's  son  was  guilty  of  contributory  negligence 
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in  driving  the  touring  car.  The  argument  is,  as  we 
understand  it,  that,  even  assuming  that  appellant's 
truck  was  moving  at  a  speed  greater  than  5  miles  per 
hour  within  400  feet  of  the  schoolhouse,  in  violation 
of  the  city  ordinance,  plaintiff's  son  attempted  to 
cross  the  intersection  at  a  speed  of  at  least  10  miles 
per  hour  and  was  himself  guilty  of  a  violation  of  the 
ordinance,  which  violation  directly  contributed  to  the 
collision.  The  argument  is  unsound,  we  think,  be- 
cause a  careful  reading  of  the  ordinance  discloses  that, 
while  it  applies  to  motor  trucks,  commercial  motor 
vehicles,  and  motor  vehicles  used  within  the  city  for 
puWic  hire,  it  seemingly  has  no  application  to  a  tour- 
ing car,  such  as  plaintiff's.  Furthermore,  we  think 
that  the  evidence  fully  warranted  the  jury  in  find- 
ing that  the  rate  of  speed  at  which  plaintiff's  car  was 
traveling  at  the  time  was  not  excessive  and  was  not 
the  proximate  cause  of  the  collision.  The  driver  of  the 
truck  admits  that  just  before  the  time  he  entered 
the  intersection  he  saw  plaintiff's  car  approaching 
and  that  he  could  have  stopped  his  truck  *4n  about 
3  feet."  To  such  driver,  plaintiff's  car  was  approach- 
ing from  the  right  and,  under  the  statute  above  quoted, 
had  the  right  of  way,  and  it  was  the  duty  of  the  driver 
of  the  truck  to  then  stop  it,  or  sufficiently  check  its 
speed,  so  as  to  allow  plaintiff's  car  to  pass  in  front 
of  it.  This,  the  driver  of  the  truck  negligently  failed 
to  do  and  such  failure  was,  we  think,  the  proximate 
cause  of  the  collision. 

It  is  next  contended  by  counsel  that  the  trial  court 
committed  error,  prejudicial  to  defendant,  in  allow- 
ing plaintiff's  wife,  who  was  a  passenger  in  the  tour- 
ing car,  to  testify,  over  objection,  to  certain  happen- 
ings immediately  before  and  at  the  time  of  the  col- 
lision. Her  testimony  was  merely  cumulative.  The 
facts  testified  to  by  her  were  fully  shown  by  the  tes- 
timony of  other  witnesses.  Assuming,  though  not  de- 
ciding, that  the  court  erred  in  admitting  her  testimony, 
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we  do  not  think  that  the  defendant  was  so  prejudiced 
thereby  as  to  warrant  a  reversal  of  the  judgment, 
{Neice  v.  Chicago  <&  A.  R.  Co.,  254  HI.  595,  605.) 

It  is  finally  contended  that  the  judgment  should  be 
reversed  because  the  court  gave  certain  instructions 
to  the  jury  in  the  absence  of  counsel.  It  appears  that 
when  the  jury's  verdict  was  first  presented  to  the 
trial  judge  he  refused  to  receive  it,  and,  in  the  absence 
of  counsel,  instructed  the  jury  to  return  to  the  jury 
room  and  further  deliberate  on  the  question  of  the 
amount  of  damages  to  be  assessed  against  the  defend- 
ant. The  transcript  of  the  record  discloses  that,  while 
the  jury  were  so  deliberating,  the  attorneys  for  both 
parties  appeared  in  open  court  and  were  informed  of 
what  had  occurred  in  their  absence;  that  defendant's 
attorney  then  said  that  there  was  no  dispute  on  the 
question  of  damages,  that  the  jury's  verdict  should 
be  either  $200  or  nothing,  and  that  the  action  taken 
by  the  trial  court  met  with  his  approval;  and  that 
thereafter  the  jury  continued  in  its  deliberations  in 
the  jury  room  without  objection  by  either  attorney, 
and  finally  returned  the  verdict  upon  which  the  judg- 
ment appealed  from  was  entered.  Under  the  circum- 
stances we  do  not  think  there  is  any  merit  in  the 
contention  of  counsel  for  defendant.  A  verdict  may 
be  revised  by  the  jury  before  its  acceptance  by  the 
court  and  before  it  has  been  recorded,  and  the  fact 
that  such  verdict  was  sealed  and  the  jury  had  tem- 
porarily separated  does  not  change  the  rule.  {Martin 
V.  Morelock,  32  111.  485;  Nolan  v.  East,  132  lU.  App. 
634,  636;  Dahlgren  v.  Israel,  204  111.  App.  340.) 

For  the  reasons  indicated,  the  judgment  of  the  mu- 
nicipal court  is  affirmed. 

Affirmed. 

Babnes  and  Morbill,  JJ.,  concur. 
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Commercial  Car  Llne^  Appellee,  t.  John  A.  Anderson 
and  Charles  A.  Gustafson,  trading  as  Anderson  & 
Oustafson,  Appellants. 

Gen.  No.  26,953. 

1.  Contracts — when  executory  written  agreement  may  he  changed 
or  modified  hy  subsequent  oraX  agreement.  An  executory  written 
agreement  may  be  changed  or  modified  by  a  subsequent  oral  agree- 
ment between  the  parties  if  the  latter  agreement  is  not  without  con- 
sideration. 

2.  C0NTBACT8 — existcncc  of  oral  agreement  modifying  executory 
written  agreement  as  question  for  jury.  Whether  an  oral  agreement 
has  been  made,  modifying  an  executory  written  agreement,  is  a 
question  of  fact  for  the  jury. 

3.  Bailment — when  error  to  strike  affidavit  of  merits  in  action 
for  rental  of  tank  cars.  Where  the  lessees  of  tank  cars  under  a 
written  agreement  refused  to  continue  the  agreement  unless  the 
lessor  would  reduce  the  rental  charges  and  the  lessor  agreed  to  a 
reduction  by  an  oral  agreement,  such  agreement  was  not  without 
consideration  and,  in  an  action  for  rental  due  under  the  original 
agreement,  the  trial  court  erred  in  striking  from  the  files  defendants' 
affidavit  of  merits  setting  up  the  subsequent  agreement  and  entering 
judgment  against  them  without  a  trial  upon  the  merits. 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Chables 
A.  Williams,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  March  term,  1921.  Reversed  and  remanded.  Opinion 
filed  January  17,  1922. 

Aldbn,  Latham  &  Young,  for  appellants;  Charles 
Martin,  of  counseL 

Henry  J.  and  Charles  Aaron  and  William  H. 
Holly,  for  appellee. 

Mr.  Presiding  Justice  Gridley  delivered  the  opinion 
of  the  court. 

This  is  an  action  of  the  first  class  commenced  De- 
cember 31,  1919,  in  the  municipal  court  for  the  recov- 
ery of  certain  rentals  claimed  to  be  due  plaintiff  on 
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certain  tank  cars  under  a  written  agreement.  The 
court  on  plaintiff's  motion  struck  defendants'  amended 
affidavit  from  the  files  as  being  insufficient  in  law,  and, 
upon  defendants  electing  to  stand  by  the  affidavit, 
entered  judgment  against  them  for  the  amount  stated 
in  plaintiff's  amended  statement  of  claim,  $7,129.34, 
and  this  appeal  followed. 

In  plaintiff's  statement  of  claim  the  written  agree- 
ment between  the  parties,  dated  October  17,  1917,  and 
expiring  October  31,  1920,  is  set  forth  in  hcec  verba. 
Plaintiff  therein  agrees  to  furnish  to  defendants  13 
of  its  steel  tank  cars,  2  of  which  are  to  be  delivered 
as  promptly  as  possible  after  November  1,  1917,  and 
11  of  which  are  already  in  defendants'  possession 
under  a  previous  contract  expiring  October  31,  1917. 
Plaintiff  agrees  to  maintain  the  13  cars  according  to 
present  requirements  of  railroad  companies  and  ex- 
isting M.  C.  B.  rules,  and  shall  collect  and  retain  all 
mileage  earned  by  the  cars  and  keep  all  records  ap- 
pertaining to  their  movements,  in  the  keeping  of  which 
records  defendants  shall  assist  by  furnishing  reports 
as  to  said  movements.  Defendants  agree  to  pay  to 
plaintiff,  as  rental,  the  sum  of  $80  per  car  per  month 
for  the  use  of  the  cars  payable  on  the  first  day  of  each 
month  in  advance,  but  defendants  are  to  be  credited 
for  any  loss  of  time  due  to  necessary  repairs  on  the 
cars.  Plaintiff  agrees  each  month  to  credit  to  the 
rental  account  of  defendants  all  mileage  earned  by 
the  cars  while  in  defendants'  service.  Defendants 
agree  to  return  all  the  cars  to  plaintiff  upon  the  ex- 
piration of  the  agreement,  and  it  is  mutually  agreed 
that,  if  either  of  the  parties  fail  to  reasonably 
promptly  perform  any  of  the  covenants  or  agreements, 
the  other  party  may  terminate  the  agreement  by  giv- 
ing 5  days'  written  notice  of  election  so  to  do.  On  the 
behalf  of  plaintiff  the  agreement  is  executed  by  W. 
H.  Tucker,  its  president. 

It  is  alleged  in  plaintiff's  statement  of  claim  that 
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all  rents  due  upon  the  cars,  less  credits,  were  paid 
by  defendants  to  March  1,  1919,  at  which  time  de- 
fendants, though  in  possession  of  and  using  the  cars, 
failed  and  refused  to  make  further  payments;  that 
plaintiff,  on  October  10,  1919,  notified  defendants  that 
it  had  elected  to  terminate  the  agreement  on  October 
15,  1919,  and  demanded  the  return  of  the  cars;  that 
on  October  14,  1919,  defendants,  while  not  conceding 
that  they  had  failed  to  carry  out  their  part  of  the 
agreement,  notified  plaintiff  that  they  assented  to  its 
termination  and  would  return  the  cars  to  plaintiff  as 
soon  as  possible ;  that  the  cars  were  returned  between 
October  24,  1919  and  December  8,  1919;  that  defend- 
ants had  the  benefit  and  use  of  the  cars  under  the 
agreement  during  all  the  time  from  prior  to  March 
1,  1919,  to  the  respective  dates  of  their  return;  and 
that  there  is  due  plaintiff  for  the  use  of  the  cars, 
less  mileage,  etc.,  the  net  sum  of  $7,129.34. 

It  is  alleged,  in  substance,  in  defendants*  aflBdavit 
of  merits  that  the  written  agreement  of  October  17, 
1917,  between  the  parties  was  entered  into  during 
the  war  between  the  United  Stated. and  the  German 
Empire,  when  tank  cars  were  renting  at  abnormal 
and  excessive  rentals;  that  when  the  agreement  was 
entered  into  plaintiff  represented  to  defendants  that, 
because  of  the  extraordinary  conditions  then  prevail- 
ing and  the  possibility  of  a  sudden  change  thereof, 
plaintiff  would,  in  case  of  such  change,  make  a  read- 
justment of  the  rental  provided  for  in  the  agreement 
that  would  be  just  and  equitable;  that  defendants 
signed  the  agreement  upon  that  representation  and 
with  that  understanding;  that  after  the  signing  of 
the  armistice  in  November,  1918,  and  during  the  fol- 
lowing winter,  conditions  changed  and  the  rental  of 
tank  cars  decreased  to  normal  prices ;  that  it  was  the 
custom  and  practice  of  lessors  of  such  cars,  after  the 
said  change  in  conditions,  to  modify  existing  con- 
tracts and  base  rentals  upon  the  normal  market  con* 
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ditions  prevailing  at  the  time ;  that  in  February,  1919, 
a  controversy  arose  between  plaintiff  and  defendants 
in  regard  to  the  rental  to  be  thereafter  paid  by  de- 
fendants for  the  use  of  said  tank  cars,  and  defendants 
notified  plaintiff  that  they  would  not  pay  the  exorbi- 
tant rentals  specified  and  would  refuse  to  continue 
said  cars  in  their  service,  unless  plaintiff  would  con- 
sent to  a  readjustment  of  the  rentals  and  accept  a 
reasonable  rental  therefor  based  upon  normal  condi- 
tions and  the  then  prevailing  market;  that  thereupon 
it  was  mutually  agreed  between  these  defendants  and 
plaintiff,  through  W.  H.  Tucker,  its  president  and 
duly  authorized  agent  in  that  behalf,  that  the  agree- 
ment should  be  abrogated  as  far  as  the  rental  therein 
provided  for  was  concerned,  and  that  defendants 
should  continue  to  use  plaintiff's  said  cars  and  there- 
after pay  such  rental  as  was  fair  and  reasonable 
and  in  accordance  with  the  rental  value  then  prevail- 
ing in  the  market;  that  the  fair  and  reasonable  rental 
value  of  the  cars,  based  upon  the  market  conditions 
during  February,  1919,  was  $35  a  month ;  that  defend- 
ants relied  upon  said  new  undertaking  and  agreement 
and  continued  the  cars  in  their  service  and  paid  the 
rents  due  to  March  1,  1919,  and  performed  all  other 
conditions  on  their  part  to  be  performed,  and  offered 
to  and  have  always  been  ready,  able  and  willing  to 
pay  rent  for  the  cars  in  accordance  with  the  terms 
of  said  new  agreement,  but  that  due  to  a  change  of 
the  oflSicers  of  plaintiff  company  it  refused  to  carry 
out  said  new  agreement  as  made  by  it  through  its 
president,  W.  H.  Tucker;  that  defendants  deny  that 
they  refused  to  make  further  payment  after  March  1, 
1919,  and  state  the  fact  to  be  that  although  they  were 
willing  and  offered  to  pay  the  rent  for  the  cars,  as 
agreed  upon  in  February,  1919,  as  aforesaid,  plaintiff 
refused  to  accept  such  payments  and  insisted  upon 
payment  of  the  rentals  as  provided  in  the  original 
agreement ;  that  defendants  admit  that  the  agreement 
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was  terminated  on  October  14,  1919,  as  alleged,  and 
that  they  returned  the  cars  to  plaintiff  as  soon  as 
possible;  and  that  defendants  deny  that  they  are  in- 
debted to  plaintiff  in  said  sum  of  $7,129.34,  and  say 
that  they  are  only  indebted  for  the  rentals  of  said 
cars  at  the  rate  of  $35  per  month  for  each  car  for 
the  period  beginning  March  1,  1919,  and  during  the 
time  thereafter  that  each  car  was  in  the  service  of 
defendants,  in  accordance  with  said  new  and  modified 
agreement,  less  the  credits  to  which  they  are  entitled, 
which  said  rentals  they  are  willing  and  able  to  pay, 
but  that  plaintiff  has  refused  to  accept  the  same. 

The  bill  of  exceptions  discloses  that  the  court,  after 
a  hearing  on  plaintiff's  motion  to  strike  defendants' 
affidavit  of  merits  from  the  files,  announced  that  he 
was  of  the  opinion  that  the  new  or  modified  agreement 
as  set  forth,  therein  was  without  any  consideration 
and  therefore  of  no  effect,  and  that  the  afiBdavit  failed 
to  set  forth  any  defense  to  plaintiff's  statement  of 
claim- 

The  question  for  our  determination  is  whether  de- 
fendants' amended  affidavit  of  merits  states  sufficient 
facts  as  to  constitute  a  good  defense  to  plaintiff's 
statement  of  claim,  thereby  warranting  a  trial  by  jury 
which  defendants  demanded  at  the  time  they  entered 
their  appearance.  Counsel  for  defendants  here  con- 
tend that  defendants'  affidavit  sufficiently  states  facts 
showing  that  the  written  agreement  of  October  17, 
1917,  between  the  parties  was  subsequently  modified 
as  to  the  amount  of  future  rentals  by  a  verbal  agree- 
ment between  defendants  and  plaintiff,  through  W. 
H.  Tucker,  '4ts  president  and  duly  authorized  agent 
m  that  behalf,"  and  that  such  modification  is  sup- 
ported by  a  sufficient  consideration. 

It  is  well-settled  law  that  an  executory  written 
agreement  may  be  changed  or  modified  by  a  subse- 
quent verbal  agreement  between  the  parties  if  the 
latter  agreement  is  not  without  a  good  consideration. 
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In  a  note  contained  in  L.  R.  A.  1915  B,  where  the 
subject  of  the  **  Consideration  for  new  agreements 
abrogating,  altering,  supplementing,  or  supplanting 
prior  contracts'*  is  exhaustively  discussed,  it  is  said 
(p.  17):  ''Any  contract,  bilateral  in  the  advantages 
and  obligations  given  and  assumed,  may  at  any  time 
after  it  has  been  made,  and  before  a  breach  of  it  has 
occurred,  be  changed  or  modified  in  one  or  more  of  its 
details,  by  a  new  agreement  also  bilateral,  by  the 
mutual  consent  of  the  parties,  without  any  new,  in- 

\dependent,  or  distinct  consideration.''  And  it  is  fur- 
ther said  (p.  44) :  ''If,  in  the  course  of  performing 
a  contract,  unexpected  obstacles  are  encountered  or 
new  conditions  arise  that  the  parties  could  have 
neither  contemplated  nor  reasonably  foreseen,  mak- 
ing the  performance  more  onerous  or  less  advantage- 
ous than  was  anticipated,  and  requiring,  equitably  at 
least,  a  readjustment  of  the  contractual  relations,  a 
subsequent  agreement  of  the  parties,  providing  that 
he  who  is  called  upon  to  meet  the  new  obligations 
shall  be  correspondingly  compensated  by  an  increase 
of  remuneration  or  a  decrease  (if-  outlay,  is  generally 
deemed  to  be  supported  by  a  suflScient  consideration." 
In  United  Steel  Co.  v.  Casey,  262  Fed.  889,  a  case 
decided  in  1920  by  the  U.  S.  Circuit  Court  of  Appeals 
for  the  Sixth  Circuit,  it  is  said  (p.  893) :    "Where  a 

•Tjontract  must  be  performed  under  burdensome  con- 
ditions not  anticipated,  and  not  within  the  contempla- 
tion of  the  parties  at  the  time  the  contract  was  made, 
and  the  promisee  measures  up  to  the  right  standp,rd 
of  honesty  and  fair  dealing,  and  agrees,  in  view  of 
the  changed  conditions,  to  pay  what  is  then  reason- 
able, just  and  fair,  such  new  contract  is  not  without 
consideration  within  the  meaning  of  that  term,  either 

^in  law  or  equity."  The  court  cited  in  support  of  its 
opinion  several  cases,  among  them  that  of  Cooke  v. 
Murphy,  70  111.  96,  where  it  appears  that  plaintiffs 
entered  into  a  written  agreement  to  erect  for  def end- 
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^^t  two  buildings  for  a  certain  price;  that  plaintiffs 
claimed  that  a  few  days  thereafter  the  parties  met 
^^d  plaintiffs  told  defendant  that  they  had  made  a 
^stake  in  their  calculations  of  $500  against  them- 
^^Ives  and  appealed  to  defendant's  sense  of  right 
^d  justice  either  to  pay  them  the  additional  sum 
or  release  them  from  their  written  agreement,  and 
that  defendant  consented  to  pay  them  such  additional 
sum,  and  a  verbal  agreement  was  thereupon  entered 
into  between  the  parties  to  so  modify  the  original 
written  agreement^  that  defendant  denied  making  the 
verbal  agreement ;  that  the  verdict  of  the  jury  on  that 
issue  was  in  favor  of  plaintiffs  and  judgment  was  en- 
tered against  defendant  accordingly;  and  that  on  ap- 
peal the  point  was  made  that,  even  conceding  that 
said  verbal  agreement  was  made,  it  was  void  because 
without  consideration.    In  affirming  the  judgment  our 
Supreme  Court  said  (p.  99):    ''The  rule  is  familiar, 
that  one  promise  is  a  sufficient  consideration  to  sup- 
port another,  and  that  where  a  person  does  any  act 
beneficial  to  another,  or  agrees  to  do  so,  that  forms  a 
suflBcient    consideration    to    support    an    agreement. 
Here  were  mutual  promises,  one  to  perform  labor 
and  to  furnish  materials,  and  the  other  to  pay  for 
them.    A^ain,  the  performance  of  the  labor  and  the 
furnishing  materials  were  of  benefit  to  appellant,  and 
of  loss  and  injury  to  appellees,  and  the  new  and  ad- 
ditional contract  was  binding.     Appellees  refused  to 
p  on  with  and  to  perform  the  contract,  and  he  agreed, 
if  they  would,  he  would  pay  them  the  additional  sum. ' ' 
In  this  connection  reference  is  also  made  to  other 
cases,  decided  by  the  courts  of  review  of  this  State, 
^z. :   Bishop  v.  Busse,  69  111.  403,  407 ;  Low  v.  Forbes, 
18  111.  568;  Roberts  v.  Carter,  31  111.  App.  142,  146; 
dickson  V.  Owens,  134  111.  App.  561,  564. 

In  the  Cooke  v.  Murphy  and  Bishop  v.  Busse  cases, 
$upra,  one  party  to  a  written  agreement  refused  to 
perform  it  unless  the  other  party  agreed  to  increase 
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the  price  to  be  paid,  while  it  appears  from  the  alle- 
gations in  defendants'  affidavit  of  merits  in  the  pres- 
ent case  that  defendants  refused  to  continue  in  the 
performance  of  the  written  agreement  and  keep  the 
tank  cars,  because  of  the  changed  conditions,  unless 
plaintiff  agreed  to  reduce  the  rentals  for  the  cars  for 
the  balance  of  the  term  of  the  written  agreement,  to 
which  reduction  plaintiff  assented  and  the  modifying 
verbal  agreement  was  made.  Whether  such  a  verbal 
agreement  was  in  fact  made  was  a  question  for  a  jury 

^to  determine.  ^But,  if  made  as  alleged,  we  think  that 
under  the  law  as  above  shown  it  was  not  without  a 
consideration  to  support  it,(  and  our  conclusion  is  that 

'^the  trial  court  erred  in  striking  defendants'  affidavit 
from  the  files  and  entering  the  judgment  against  them 
without  a  trial  upon  the  merits.    Counsel  for  plaintiff 

^ere  urge  that  the  Cooke  v.  Murphy  and  Bishop  v. 
Bvrsse  cases,  supra,  have  been  overruled  by  certain 
subsequent  decisions.  We  do  not  find  that  they  have 
been  expressly  overruled  by  our  Supreme  Court,  and 
they  are  in  line  with  other  decisions  of  the  Supreme 
Courts  of  other  States. 

For  the  reasons  indicated  the  judgment  of  the  mu- 
nicipal court  is  reversed  and  the  cause  is  remanded. 

Reversed  and  remanded. 
Babnes  and  Mobbill,  JJ.,  concur. 
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HuTlett    B.    Steyens,    Appellant,    t.    Edward    M. 
Gallagher,  Appellee. 

Gen.  No.  26,893. 

L  A88AX7LT  AND  BATTBBT — When  majice  or  ifUent  in  driving  golf 
6an  toicarda  person  injured  not  inferred.  Where  plaintiff,  in  a 
civil  action  for  assault  and  battery,  while  in  a  public  park  near  a 
public  golf  course,  was  struck  by  a  golf  ball  driren  by  defendant 
and  It  appeared  that  the  direction  the  ball  took  was  nearly  at  right 
angles  to  that  intended,  no  malice  or  intent  to  driye  the  ball  towards 
plaintiff  and  others  near  her  could  be  inferred. 

2.  Assault  and  battery — statement  6y  defendant  after  inflicting 
injury  with  golf  hall  as  not  showing  wilfulness.  In  a  civil  action 
for  assault  and  battery  vi  et  armis  with  a  golf  ball,  where  it  ap- 
peared that  the  ball  took  a  direction  upon  being  struck  nearly  at 
right  angles  to  that  intended,  held  that  defendant's  subsequent 
statement  to  people  standing  near  that  "I  struck  one  woman  and 
you  will  be  the  next,  if  you  don't  get  out  of  the  way."  could  not 
reasonably  be  construed  to  mean  that  he  wilfully  injured  plaintiff. 

3.  Assault  and  battkbt — when  direction  of  verdict  for  defend- 
ant proper.  In  an  action  for  injuries  receired  by  plaintiff  when  she 
was  struck  by  a  golf  ball  driven  by  defendant,  where  each  count 
of  the  declaration  was  for  trespass  vi  et  armis,  no  recovery  could 
be  had  without  proof  of  a  wilful  or  a  malicious  injury  and,  in  the 
absence  of  any  such  evidence,  the  court  properly  directed  a  verdict 
for  defendant. 

4.  Assault  and  battebt — wTiether  defendant  failed  to  exercise 
due  care  as  not  pertinent  to  issues.  In  an  action  for  assault  and 
battery  vi  et  armis  by  striking  plaintiff  with  a  golf  ball  driven  out 
of  the  regular  course  in  a  public  park,  held  that  it  was  not  perti- 
nent to  the  issues  whether  defendant  failed  to  exercise  due  care 
not  to  injure  those  who  had  a  right  to  be  in  the  park. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  M.  L. 
McKiNi^T,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1921.    Affirmed.    Opinion  filed  January  17,  1922. 

WiBT  E.  HuMPHBBY  Olid  Leslib  H.  Whipp,  for  ap- 
pellant. 

Winston,  Stbawn  &  Shaw,  for  appellee ;  Chables  J. 
McFadden  ftn4  James  H.  C^^Twwght,  Jb.,  of  counsel, 


Digitized  by  VjOOQ IC 


196  Appellate  Courts  of  Illinois. 

Stevens  v.  Gallagher,  224  111.  App.  195. 

Mr.  Justice  Barnes  delivered  the  opinion  of  the 
court. 

This  is  an  action  of  civil  trespass  for  assault  and 
battery  with  a  golf  ball.  Two  of  the  counts  of  the 
declaration  allege  that  the  assault  was  wilful  and 
malicious.  At  the  close  of  plaintiff's  evidence,  on  de- 
fendant's motion,  the  court  directed  a  verdict  for  de- 
fendant. This  appeal  presents  the  question  whether 
plaintiff's  evidence  tended  to  make  out  a  prima  facie 
case. 

Plaintiff  was  hit  by  a  golf  ball  driven  in  play  by 
defendant  on  a  golf  course  maintained  in  a  public 
park  in  Chicago  while  she  was  walking  in  a  pathway 
just  outside  the  golf  grounds.  Defendant  was  stand- 
ing at  the  tee  preparatory  to  driving  the  ball  there- 
from, the  objective  point  being  the  hole  or  green  400 
yards  to  the  south,  which  was  about  200  feet  west 
from  Lake  Michigan,  which  lies  to  the  east  of  the  park. 
The  pathway  was  between  the  golf  grounds  and  the 
lake.  She  was  about  15  feet  from  the  lake  and  only 
about  50  feet  from  defendant.  She  heard  his  warning 
to  **look  out"  or  *'get  out  of  the  way,"  and  just  after 
it  was  repeated  she  was  struck  in  the  breast  with  the 
ball  defendant  had  driven.  It  would  appear,  there- 
fore, that  the  line  of  the  ball's  intended  flight  was  al- 
most at  right  angles  to  the  line  between  plaintiff  and 
defendant.  The  ball,  therefore,  went  so  far  wide  of 
the  direction  intended  as  to  indicate  a  pure  accident 
or  an  inexperienced  player.  From  these  circum- 
stances no  malice  or  intent  to  drive  the  ball  towards 
plaintiff  and  some  25  others  who  were  near  her  can 
reasonably  be  inferred,  and  there  is  no  other  evidence 
to  support  such  an  inference.  Plaintiff's  sister  testi- 
fied that  she  heard  defendant  say  afterwards  to  the 
people  standing  around  there:  **I  struck  one  woman 
and  you  will  be  the  next  if  you  don't  get  out  of  the 
way."  We  do  not  think  these  words  can  reasonably 
be  construed  to  mean  that  he  wilfully  injured  plain- 
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tiff  however  presumptuous  he  may  have  been  of  his 
rights. 

Each  count  of  the  declaration  is  for  trespass  vi  et 
amis,  under  which  no  recovery  could  be  had  without 
proof  of  a  wilful  or  a  malicious  injury  such  as  is  al- 
leged in  two  of  the  counts.  See  Peters  v.  United 
States,  177  Fed.  885,  and  cases  of  this  State  there 
cited,  which  hold  that  malice  is  the  very  gist  of  an 
action  for  trespass  for  assault  and  battery.  There  is 
nothing  in  the  evidence  to  indicate  plaintiflF  intended 
to  drive  the  ball  in  the  direction  where  plaintiff  and 
others  were  walking  and  thus  out  of  the  line  of  direc- 
tion he  would  keep  in  playing  the  game.  It  is  incon- 
ceivable that  he  would  have  intended  to  drive  the  ball 
out  of  the  course  into  a  crowd  of  people  instead  of 
driving  it  in  the  direction  intended  in  the  play  of  the 
game. 

It  is  not  pertinent  to  the  issues  raised  by  the  plead- 
ing whether  he  failed  to  exercise  due  care  not  to  injure 
those  who  had  a  right  to  be  in  the  park,  for  the  cause 
of  action  is  not  based  on  that  theory  but  on  the  theory 
which  required  plaintiff  to  prove  malice  or  intent  to 
injure.  There  being  no  evidence  which  tended  to  rea- 
sonably support  the  latter  theory,  the  court  properly 
directed  a  verdict  for  defendant.  The  authorities 
cited  by  appellant  relate  to  a  case  of  trespass  to  a 
person  and  liability  to  damage  therefrom^  without  in- 
tention to  commit  it,  but  not  to  a  case  of  trespass  vi  et 
armis  for  assault  and  battery. 

Affirmed. 

Gmplby,  p.  J.,  and  Mobbtll,  J.,  concur. 
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The  People  of  the  State  of  Illinois  ex  rel.  Charles  J. 
OTonnor,  Plaintiff  in  Error,  v.  George  F.  Harding, 
Comptroller,  et  al.,  Defendants  In  Error. 

Gen.  No.  26,271. 

1.  OmcERfl — tohat  essential  to  a  complete  and  operative  resigna- 
tion from  public  employment.  To  constitute  a  complete  and  operar 
tive  resignation  from  a  public  employment,  there  must  be  an  inten- 
tion to  relinquish  a  part  of  the  term,  accompanied  by  the  act  of 
relinquishment. 

2.  Civil  servicb— tcTicn  resignation  not  given  of  own  free  uHll,  A 
written  resignation  by  a  public  employee  in  the  civil  service,  filed  as 
an  alternative  to  having  charges  made  against  him  before  the  Civil 
Service  Commission,  cannot  be  said  to  have  been  given  by  the  party 
of  his  own  free  will. 

3.  Master  and  sebvant — tohen  illness  is  sufficient  cause  for  em- 
ployee's remaining  away  from  duty.  Illness  which  is  of  so  serious  a 
character  as  to  render  a  person  unable  to  perform  the  duties  of  his 
employment  constitutes  a  sufficient  cause  for  his  remaining  away 
from  duty  during  the  continuance  of  such  illness. 

4.  CrviL  SERVICE — when  employee  entitled  to  mandamus  to  compel 
restoration  to  employment.  A  public  officer  was  not  Justified  in 
treating  a  resignation,  filed  by  a  civil  service  employee  to  take  effect 
Immediately  upon  his  failure  to  report  for  work  at  any  time,  as 
absolute  and  accepting  it  nearly  3  years  thereafter  upon  such  em- 
ployee being  absent  as  a  result  of  serious  illness,  where  such  resig- 
nation was  signed  as  an  alternative  to  having  charges  preferred 
against  him  before  the  Civil  Service  Commission  with  an  under- 
standing that  it  would  be  accepted  in  case  he  absented  himself  from 
work  without  good  excuse,  nor  should  the  Civil  Service  Commission 
have  approved  such  action,  and  such  employee  was  entitled  to  a  writ 
of  mandamus  to  compel  his  restoration  to  his  employment 

Error  to  the  Circuit  Court  of  Cook  county;  the  Hon.  Charles  M. 
Walker,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1920.  Reversed  and  remanded  with  directions. 
Opinion  filed  January  17,  1922. 

Franklin  Raber  and  William  J.  McGah,  for  plain- 
tiflf  in  error. 

Samuel  A.  Ettelson,  for  defendants  in  error;  Gil- 
bert G,  Ogden,  of  counsel. 
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Ms.  Justice  Mobrill  delivered  the  opinion*  of  the 
court. 

July  22,  1919,  plaintiff  in  error  filed  a  petition  for 
a  writ  of  mandamus  against  George  F.  Harding, 
Comptroller  of  the  City  of  Chicago,  Petcy  B.  CoflBn 
and  Joseph  P.  Geary,  members  of  the  Civil  Service 
Commission  of  the  City  of  Chicago,  commanding  that 
the  said  Harding  restore  the  relator  to  the  position  or 
place  of  employment  of  chief  clerk  in  the  office  of  said 
comptroller  and  place  relator's  name  on  the  pay  roll 
of  said  office,  and  that  the  comptroller  pay  or  cause 
to  be  paid  to  relator,  the  salary  appropriated  therefor 
from  May  15,  1919,  to  the  date  of  his  restoration  at 
the  rate  of  $3,800  per  year;  and  further  commanding 
the  said  Civil  Service  Commissioners  to  expunge  from 
their  records  the  report  of  the  resignation  of  the  re- 
lator and  the  order  of  the  commission  approving  the 
same,  and  that  the  commission  certify  on  the  pay  roll 
of  the  comptroller's  office  the  name  of  relator  as  being 
lawfully  entitled  to  hold  the  said  position  of  chief 
clerk  in  said  office.  Thereafter  an  amendment  to  the 
original  petition  was  filed  striking  out  so  much  of  the 
prayer  for  relief  as  sought  the  payment  of  the  salary 
appropriated  for  chief  clerk  in  the  comptroller's  office 
between  the  time  of  relator's  removal  and  his  rein- 
statement. An  answer  was  filed  on  behalf  of  the  re- 
spondent, a  replication  thereto  and  a  rejoinder  to  said 
replication. 

The  pleadings  in  the  case  are  voluminous  and  no 
attempt  will  be  made  to  set  forth  their  allegations  in 
detail.  These  pleadings  by  their  allegations  and  ad- 
missions show  that  the  City  of  Chicago  on  July  1, 
1895,  adopted  the  provisions  of  an  act  of  the  legisla- 
ture entitled,  *'An  Act  to  Regulate  the  Civil  Service 
of  Cities,"  and  that  since  its  said  adoption  the  city 
has  been  conducting  its  business  in  conformity  there- 
with; that  relator  was  duly  appointed  to  the  office  or 
place  of  employment  of  chief  clerk  in  said  comptrol- 
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ler's  ofltee  on  January  21,  1903,  after  examination,  in 
accordance  with  the  provisions  of  said  act  and  the  rules 
of  the  Civil  Service  Commission;  that  said  office  or 
position  is  within  the  classified  service  of  the  City  of 
Chicago  and  subject  to  the  provisions  of  said  act  and 
said  rules  relating  to  the  appointment  thereto  and  re- 
moval therefrom;  that  section  12  of  said  Act  (Cahill's 
111.  St.  ch.  24,  ^  697)  prohibits  the  discharge  or  removal 
of  an  employee  appointed  after  an  examination  except 
for  cause,  and  then  only  upon  written  charges  and 
after  an  opportunity  to  be  heard  in  his  own  defense, 
which  charges  must  be  investigated  by  or  before  the 
said  Civil  Service  Commission;  that  no  charges  were 
ever  filed  against  the  relator;  that  relator  was  not 
discharged  or  removed  as  a  result  of  any  such  inves- 
tigation and  .that  the  relator  drew  the  salary  appropri- 
ated for  the  office  until  January  9,  1919. 

It  also  appears  from  the  pleadings  that  on  July  5, 
1916,  relator  delivered  to  the  city  comptroller  a  letter 
signed  by  him  in  which  he  tendered  his  resignation  as 
such  chief  clerk  **to  take  effect  immediately  upon  my 
failure  to  report  for  work  at  any  time. ' '  This  letter 
was  held  by  the  comptroller  until  January  10,  1919, 
without  any  action  being  taken  under  it.  On  that  date, 
it  is  alleged  by  respondents  that  the  comptroller  ac- 
cepted the  said  resignation  and  delivered  to  the  Civil 
Service  Commission  a  report  thereof.  The  resigna- 
tion was  approved  by  the  Civil  Service  Commission  on 
January  14,  1919,  and  on  January  17,  1919,  the  comp- 
troller wrote  to  the  relator  to  the  effect  that  his  resig- 
nation of  July  5,  1916,  had  been  accepted  and  would 
take  effect  as  of  January  10,  1919,  and  requesting  rela- 
tor to  turn  over  to  the  comptroller  all  keys  and  other 
property  in  his  possession  belonging  to  the  City  of 
Chicago.  This  resignation  is  relied  upon  by  the  re- 
spondents as  a  defense  in  this  case  and  they  contend 
that  upon  the  acceptance  of  said  resignation  the  rela- 
tor had  no  further  right  to  the  position. 


Digitized  by  VjOOQ IC 


Chicago — Fiest  Disteict— Januabt,  1922.     201 

The  People  v.  Harding,  224  IlL  App.  198. 


The  answer  of  the  respondents  specifically  denies 
all  allegations  of  the  petition  relatmg  to  the  various 
steps  taken  by  the  relator  after  the  receipt  by  him  of 
the   comptroller's  letter  of  January  17,  1919.     The 
I'eplication  denies  that  relator  had  any  intention  of 
resigning  or  relinquishing  his  position   on  July  5, 
1916,  or  at  any  time  thereafter,  and  alleges  that  the 
purported   resignation   was    obtained  by   the   comp- 
troller by  duress  and  coercion  under  threat  of  suspen- 
sion  of  relator  from  his  position  and  the  filing  of 
charges  against  hun  with  the  Civil  Service  Commis- 
sion.    He  further  alleges  in  his  replication  that  it  was 
agreed  between  him  and  the  comptroller  on  July  5, 
^^16,  that  the  said  resignation  would  not  be  accepted 
Y  the  comptroller  except  in  the  event  that  the  relator 
shonld  thereafter  absent  himself  from  duty  without 
?ood  and  sufficient  cause;  that  on  January  2,  1919,  the 
J'dator  was  seriously  ill,  confined  to  his  bed  and  under 
^^  care  of  a  physician  and  therefore  unable  to  report 
^^  diaty  at  the  city  hall ;  that  on  the  last-mentioned  dat<e 
^  Notified  the  comptroller's  office  in  accordance  with 
«^  Practice  then  obtaining  in  said  office  of  the  fact 
gg.^^^  illness  and  his  inability  to  report  for  duty;  that 
.    ^   illness  continued  until  about  May  15,  1919,  when 
ufe  "t'etumed  to  the  office  to  report  for  duty;  that  the 
^oToptroUer  led  him  to  believe  that  he  would  be  re- 
gtored  to  his  office  and  that  relying  upon  these  prom- 
ises he  delayed  until  July  7,  1919,  before  making  a 
formal  demand  for  restoration.    These  averments  of 
the  replication  are  denied  in  the  rejoinder  of  respond- 
ents. 

The  issue  raised  by  the  pleadings  is  whether  or  not 
the  comptroller  was  justified  under  the  circumstances 
shown  by  the  evidence  in  treating  the  letter  of  July  5, 
1916,  as  an  absolute  resignation  and  warranted  in  the 
acceptance  of  said  resignation  on  January  10,  1919. 
Plaintiff  in  error  contends  that  on  July  5,  1916,  the 
relator  did  Bpt  intend  to  resign  or  relinquish  his  office 
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as  chief  clerk;  that  the  purported  resignation  of  that 
(late  was  obtained  by  duress  or  coercion  and  was  de- 
livered to  the  comptroller  upon  the  understanding  and 
agreement  that  the  same  would  be  accepted  only  upon 
condition  that  relator  should  thereafter  absent  him- 
self from  duty  without  good  and  suflScient  cause ;  that 
the  relator  was  absent  from  his  duties  from  January  2, 
1919,  until  May  15,  1919,  on  account  of  illness,  which 
was  reported  to  the  comptroller  on  January  2,  1919, 
and  that  ever  since  May  15,  1919,  until  the  filing  of 
the  petition  herein,  the  relator  was  endeavoring  to  ob- 
tain the  restoration  of  his  position  and  was  led  to  be- 
lieve that  he  would  be  restored.  Defendant  in  error 
relies  solely  upon  the  resignation  of  July  5,  1916,  and 
the  findings  of  fact  by  the  trial  court,  which,  it  is  al- 
leged, dispose  of  the  case  so  far  as  the  terms  of  the 
resignation,  the  question  of  duress,  the  illness  of  the 
relator  and  his  reporting  for  duty  are  concerned.  The 
evidence  upon  these  questions  was  not  conflicting  to 
any  serious  extent  The  findings  of  the  trial  court  as 
to  questions  of  fact  are  not  conclusive  upon  this  court. 
{Segal  v.  Chicago  City  Ry.  Co.,  216  111.  App.  17.) 

The  testimony  of  the  comptroller  shows  that  prior 
to  July  5,  1916,  the  relator  had  been  absent  from  his 
duties  at  various  iimes  and  that  the  comptroller  upon 
investigating  the  cause  of  such  absences  had  reached 
the  conclusion  that  they  were  without  suflScient  cause ; 
that  thereupon  he  called  upon  the  relator  for  an  ex- 
planation and  suggested  to  him  that  it  was  the  duty 
of  the  comptroller  to  file  charges  with  the  Civil 
Service  Commission  for  the  purpose  of  having  relator 
dismissed  from  the  service.  After  some  further  con- 
versation the  comptroller  suggested  that  if  relator 
would  write  out  his  resignation  to  take  effect  when  he 
misbehaved  again,  he  would  be  allowed  to  continue  to 
work.  In  accordance  with  this  suggestion  the  resigna- 
tion of  July  5,  1916,  was  signed  by  the  relator  and 
delivered  to  the  comptroller.    This  testimony,  so  far 
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as  it  relates  to  the  condition  contained  in  the  letter  of 
resignation,  seems  to  be  in  accordance  with  the  rela- 
tor's contention  to  the  effect  that  the  resignation  was 
to  take  eflfect  in  case  of  future  misbehavior  rather  than 
in  case  of  a  "failure  to  report  for  work  at  any  time/' 
The  uncontradicted  testimony  of  a  number  of  wit- 
nesses, including  the  physician  who  treated  relator, 
shows  that  relator  became  ill  on  January  2,  1919,  to 
such  an  extent  that  he  was  unable  to  report  for  duty 
on  that  date  and  so  reported  to  the  comptroller's  office 
in  accordance  with  a  well-established  custom  appli- 
cable to  such  cases.    It  had  been  the  rule  and  practice 
foi:  employees  who  were  prevented  by  illness  from  re- 
porting for  duty  to  notify  the  office  prior  to  9 :30  a.  m. 
of  the  day  when  such  incapacity  commenced.    The  re- 
lator complied  with  this  rule.    He  was  cpnflned  to  his 
house  until  January  9,  1919,  on  which  date  his  attend- 
ing physician  took  him  to  the  Garfield  Park  Hospital 
for  treatment.     He  remained  in  the  hospital  until 
January  13,  1919.    Upon  his  return  from  the  hospital 
he  was  confined  to  his  bed  until  January  20,  1919. 
Thereafter,  until  February  4,  1919,  he  was  confined  to, 
his  residence  and  unable  to  return  to  work.     From 
February  4,  1919,  until  February  14,  1919,  he  was 
again  under  treatment  at  the  hospital  and  after  his 
return  to  his  home  he  was  confined  to  his  bed.    He  was 
under  the  care  of  his  physician  until  about  fhe  middle 
of  May,  1919.    On  January  21,  1919,  he  had  an  inter- 
view with  the  comptroller.    This  was  after  the  notice 
from  the  comptroller  contained  in  letter  of  January  17, 
1919.   The  conversation  took  place  in  the  comptroller's 
office.    Eelator  came  to  the  office  in  a  taxicab.    His 
physical  condition  was  bad.     He  had  lost  about  38 
pounds  in  weight  and  was  unable  to  work  at  that  time. 
The  interview  was  brief.    In  the  course  of  it  relator 
referred  to  the  notice  which  he  had  received  of  the 
acceptance  by  the  comptroller  of  the  resignation  of 
July  5.  1916.  and  stated  that  he  had  not  intended  to 
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resign  at  that  time.  He  saw  the  comptroller  again  on 
February  22,  1919.  "When  he  came  to  the  city  hall  on 
that  date  his  feet  were  so  swollen  that  he  could  not 
put  on  his  shoes  and  was  obliged  to  wear  slippers. 
The  comptroller  observed  his  condition  and  inquired 
as  to  relator's  state  of  health.  Relator  was  finally 
able  to  report  for  duty  to  the  Comptroller  about  the 
middle  of  May.  From  that  time  until  the  time  of  the 
filing  of  the  petition,  relator  was  unremitting  in  his 
efforts  to  obtain  a  restoration  to  his  oflSce.  It  appears 
that  during  the  course  of  his  illness  the  comptroller 
had  sent  different  emissaries  to  relator's  residence  for 
the  purpose  of  ascertaining  whether  or  not  the  relator 
was  really  ill  or  only  shamming  illness.  One  of  these 
emissaries  testified  that  he  and  his  companion,  a  Mr. 
Foot,  went  to  relator's  residence  in  January,  1919, 
and  found  him  ill  and  confined  to  the  bed.  He  called 
several  times  thereafter  and  called  on  relator  several 
times  at  the  Garfield  Park  Hospital.  These  men  re- 
ported to  the  comptroller  that  relator  was  confined  to 
his  bed  and  appeared  to  be  sick. 

The  testimony  of  Mr.  Pike,  who  was  the  comptroller 
in  July,  1916,  indicates  that  relator  signed  the  resigna- 
tion in  preference  to  having  the  comptroller  file 
charges  against  him  before  the  Civil  Service  Commis- 
sion and  that  the  delivery  of  the  resignation  was  due 
to  the  suggestion  of  the  comptroller  that  it  was  to  be 
made  effective  in  case  of  misbehavior  only.  It  seems 
unreasonable  to  suppose  that  either  of  the  parties  to 
the  transaction  could  have  intended  or  expected  that 
a  resignation  should  become  effective,  in  case  of  ab- 
sence on  account  of  the  serious  illness  of  relator.  Re- 
lator was  given  the  alternative  of  signing  this  resigna- 
tion or  having  char<2:es  filed  against  him.  The  filing  of 
such  char2:es,  whether  sustained  or  not,  would  have 
subjected  him  to  serious  embarrassment,  inconven- 
ience and  expense.  A  resignation  under  such  circum- 
stances cannot  be  said  to  have  been  given  by  the  party 
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resifiniing  of  his  own  free  will.  Such  a  resignation 
might  have  been  repudiated  at  any  time.  In  order  to 
constitute  a  complete  and  operative  resignation  there 
must  be  an  intention  to  relinquish  a  part  of  the  term, 
accompanied  by  the  act  of  relinquishment.  Biddle  v. 
WUlard,  10  Ind.  62;  State  v.  Ladeen,  104  Minn.  255; 
People  V,  Voorhis,  66  Hun  (N.  Y.)  88. 

It  is  well  settled  that  illness  which  is  of  so  serious 
a  character  as  to  render  a  person  unable  to  perform 
the  duties  of  his  employment  constitutes  a  sufficient 
cause  for  remaining  away  from  duty  during  the  con- 
tinuance of  such  illness.  There  is  an  implied  condi- 
tion attached  to  every  agreement  for  employment  that 
perfonnance  shall  be  excused  in  case  the  person,  who 
alone  is  competent  to  perform,  is  prevented  from  so 
doing  by  illness.  3  Williston  on  Contracts,  sec.  1940 ; 
6  R.  C.  L.,  page  1011 ;  Cadcn  v.  Farwell,  98  Mass.  137; 
Scidly  V.  KirJcpatrick,  79  Pa.  St.  324. 

In  view  of  the  undisputed  facts  in  this  case,  we  con- 
clude that  the  comptroller  was  not  justified  in  treating 
the  resignation  of  July  5,  1916,  as  absolute  and  accept- 
ing it  on  Januarys  10,  1919,  and  that  the  Civil  Service 
Commission  should  not  have  approved  the  action  of 
the  comptroller  in  so  doing.  It  is  admitted  that  the 
employment  of  relator  was  subject  to  the  provisions 
of  the  Civil  Service  Act  and  the  rules  of  the  Civil 
Sei'\ice  Commission.  He  was  not  removed  from  his 
office  in  conformity  with  either  act  or  rules.  If  his  con- 
duct was  such  as  to  merit  his  removal  from  his  office 
or  place  of  employment,  the  procedure  should  have 
been  taken  in  conformity  with  the  provisions  of  said 
act  and  said  rules. 

The  judgment  of  the  circuit  court  is  reversed  and 
the  case  remanded  to  the  circuit  court  with  directions 
to  award  the  writ  as  prayed  in  the  amended  petition. 
Reversed  and  remanded  tvith  directions. 

Gbidlby,  p.  J.,  and  Babnes,  J.,  concur. 
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A.  Monski  for  nse  of  Richard  Pick  Manufacturing 
Company,  Appellant,  t.  Joseph  Smith  et  al.. 
Appellees. 

Gen.  No.  26,877. 

1.  Fraudulent  conveyances — right  of  creditor  to  garnishment 
where  sale  made  in  violation  of  Bulk  Sales  Act,  Goods  and  chattels 
obtained  by  purchase  from  a  debtor  without  a  compliance  with  the 
provisions  of  the  Bulk  Sales  /id  (Cahill's  111.  St  ch.  121a,  ^\  1-3) 
may  be  reached  by  a  creditor  of  the  vendor  by  garnishment  pro- 
ceedings, the  sale  being  fraudulent  and  void  as  to  such  creditor. 

2.  Fraudulent  conveyances — right  to  garnishment  against  pur- 
chaser where  sale  m^e  in  violation  of  Bulk  Sales  Act,  The  right 
to  garnishment  against  the  purchaser  of  a  debtor's  business,  where 
the  sale  was  made  in  violation  of  the  Bulk  Sales  Act  (Cahiirs 
111.  St.  ch.  121a,  inr  1-3)  is  not  limited  to  cases  where  the  purchaser 
still  has  in  his  possession  the  identical  goods  at  the  time  of  service 
of  the  garnishment  writ. 

3.  Statutes — effect  of  foreign  decisions  on  construction.  The 
decisions  of  the  courts  of  other  States  construing  their  bulk  sales 
statutes,  when  such  statutes  are  substantially  identical  with  our 
statute,  will  have  great  force  in  construing  our  statute. 

4.  Fraudulent  conveyances — liability  of  person  selling  goods 
sold  to  him  in  violation  of  Bulk  Sales  Act,  The  purpose  and  effect 
of  the  Bulk  Sales  Act  (Cahill's  111.  St.  ch.  121a,  \\  1-3)  were  to 
render  goods  sold  in  violation  of  the  act  trust  property  in  the 
custody  of  the  vendee  for  the  benefit  of  the  vendor's  creditors  and, 
if  the  vendee  under  a  sale  fraudulent  under  that  act  afterwards  sells 
the  goods,  he  is  liable  under  a  subsequent  garnishment  proceeding 
for  their  value  at  the  time  he  sells  them  and  the  proceeds  may  be 
applied  to  the  satisfaction  of  the  creditor's  debt  against  the  prin- 
cipal defendant 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Wells  BC 
Cook,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  192L  Reversed  and  remanded.  Opinion  filed  Janu- 
ary 17,  1922. 

Gbossbebg  &  Haffenbebo,  for  appellant. 
Max  M.  Korshak,  for  appellees. 
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Mb.  Justice  Mobrhj.  delivered  the  opinion  of  the 
court. 

The  record  in  this  case  shows  that  November  11, 
1920,  Richard  Pick  Manufacturing  Company  recovered 
a  judgment  in  the  municipal  court  of  Chicago  against 
A.  Monski  for  the  sum  of  $522.50  and  costs  of  suit; 
that  execution  was  issued  and  returned  unsatisfied 
and  that  the  debtor  filed  his  schedule  claiming  exemp- 
tions as  the  head  of  a  family.  Garnishment  proceed- 
ing were  instituted  upon  this  judgment  December  9, 
1920.  The  answer  of  the  garnishees,  Joseph  Smith 
and  Gussie  Smith,  his  wife,  denied  that  at  the  time  of 
service  of  summons  or  at  any  time  thereafter  they 
had  any  money,  goods  or  chattels  of  any  kind  belong- 
ing to  Monski  in  their  possession  or  control.  The  case 
was  heard  by  the  court  without  a  jury.  There  was  a 
judgment  in  favor  of  the  garnishees,  from  which  this 
appeal  is  prosecuted.  No  brief  has  been  filed  in  be- 
half of  appellees. 

The  evidence  shows  that  the  garnishee,  Joseph 
Smith,  had  previously  purchased  from  Monski  the  en- 
tire stock  in  trade,  fixtures,  merchandise  and  good  will 
of  a  certain  furniture  selling  business  owned  and  con- 
ducted by  the  latter.  At  the  time  this  transaction 
took  place  Smith  knew  that  Monski  was  indebted  to 
the  Richard  Pick  Manufacturing  Company.  The 
transaction  was  completed  without  a  compliance  by 
the  vendor  with  ^he  provisions  of  the  Bulk  Sales  Act 
(Cahill's  ni.  St.  ch.  121a,  If^  1-3).  According  to 
Smithes  testimony  the  purchase  included  everything 
pertaining  to  Monski 's  business.  The  transaction  was 
not  in  the  ordinary  course  of  business.  Subsequently, 
and  prior  to  the  service  of  the  garnishment  summons, 
Smith  sold  the  goods  and  chattels  so  purchased.  The 
evidence  does  not  show  the  exact  amount  derived  from 
the  sale  or  the  actual  value  of  the  goods  so  sold.  The 
proceeds  of  the  sale  are  in  the  possession  and  control 
of  Smith  and  his  wife,  the  garnishees. 
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It  is  obvious  that  the  sale  from  Monski  to  Smith 
was  fraudulent  and  void  as  to  creditors  of  the  ven- 
dor. Eev.  St  ch.  121a,  sec.  79  (CahilPs  lU.  St.  ch. 
121a,  U  1).  It  has  been  held  repeatedly  by  this  court 
that  goods  and  chattels  obtained  by  purchase  from  a 
debtor  without  a  compliance  wdth  the  provisions  of 
the  Bulk  Sales  Act  may  be  reached  by  a  creditor  of  the 
vendor  under  garnishment  proceedings,  the  sale  being 
fraudulent  and  void  as  to  such  creditor.  Cohn  v. 
Malo,  198  m.  App.  538;  National  Trust  &  Credit  Go. 
V.  Elmes,  207  111.  App.  153;  La  Salle  Opera  House  Co. 
V.  La  Salle  Amusement  Co.,  212  111.  App.  621. 

The  right  to  garnishment  against  the  purchaser  of 
a  debtor's  business,  the  sale^  being  made  in  violation 
of  the  Bulk  Sales  Act,  is  not  limited  to  cases  where  the 
purchaser  still  has  in  his  possession  the  identical 
goods  purchased  from  the  debtor  at  the  time  of  the 
service  of  the  garnishment  writ.  We  see  no  reason 
to  distinguish  between  the  goods  and  chattels  which 
were  sold  in  violation  of  the  law  and  the  proceeds  de- 
rived from  their  sale  by  the  fraudulent  purchaser.  As 
against  the  creditor,  the  goods  and  chattels  continued, 
in  the  contemplation  of  the  law,  to  be  the  property  of 
the  debtor,  regardless  of  the  fraudulent  sale  thereof. 
By  the  same  line  of  reasoning,  the  proceeds  derived 
from  their  sale  by  the  purchaser  under  the  fraudulent 
sale  must  be  regarded  as  the  debtor's  property.  Our 
attention  has  not  been  called  to  any  decision  of  the 
reviewing  courts  of  this  State  upon* this  precise  ques- 
tion^ but  we  find  upon  investigation  that  the  provi- 
sions of  the  statute  of  this  State  upon  the  subject  of 
bulk  sales  are  substantially  identical  with  those  of 
similar  enactments  in  the  States  of  Washington,  Ne- 
braska and  Georgia,  all  of  which  were  prior  to  the 
passage  of  the  Illinois  Act.  Cohn  v.  Malo,  supra. 
The  decisions  in  these  States,  therefore,  have  great 
force  in  construing  our  own  statute.  ReQua  v. 
Graham,  187  111.  71. 
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The  general  rule  that  a  garnishee's  liability  to  a 
creditor  of  the  principal  defendant  is  conditioned 
upon  his  liability  to  such  defendant,  or,  stated  differ- 
ently, that  a  creditor  cannot  reach  by  garnishment  any 
assets  which  his  debtor  could  not  recover  from  the 
garnishee,  is  subject  to  an  exception  in  a  case  where 
the  garnishee  is  in  possession  of  effects  of  the  defend- 
ant under  a  sale  which  was  fraudulent  as  to  his  cred- 
itors. We  are  of  the  opinion  that  the  purpose  and 
effect  of  the  Bulk  Sales  Act  were  to  render  goods  sold 
in  violation  of  the  act,  trust  property  in  the  custody 
of  the  vendee  for  the  benefit  of  the  vendor's  creditors. 
If  the  vendee  under  a  fraudulent  sale  of  this  character 
afterwards  sells  the  goods  he  is  liable  under  a  subse- 
quent garnishment  proceeding  for  their  value  at  the 
time  he  sells  them  and  the  proceeds  may  be  applied 
to  the  satisfaction  of  the  garnishee's  debt  against 
the  principal  defendant.  Jaques  &  Tinsley  Co.  v. 
Carstarphen  Warehouse  Co.,  131  Ga.  5;  Friedman  v. 
Branner,  72  Wash.  338 ;  Interstate  Rubber  Co.  v.  Kauf- 
man, 98  Neb.  562.  Neither  the  exact  amount  of  the 
proceeds  derived  by  the  garnishees  from  the  sale  of 
the  property  in  question  nor  the  value  of  the  goods 
and  chattels  at  the  time  of  the  sale  is  shown  by  the  evi- 
dence. Therefore  it  is  impossible  for  this  court  to 
determine  the  exact  amount  of  the  liability  of  the 
garnishees. 

The  judgment  of  the  municipal  court  is  reversed 
and  the  case  remanded. 

Reversed  and  remanded. 

GfiiDiiEY,  P.  J.,  and  Barnes,  J.,  concur. 

Vol  CCXXIV  14 
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The  People  of  the  State  of  Illinois  ex  rel.  Buth 
Collins^  Appellee,  y.  Fred  Matt,  Appellant. 

Gen.  No.  26,902. 

1.  Continuance — securing  continuances  as  waiver  of  questions  of 
jurisdiction.  Where  defendant  in  a  bastardy  proceeding  secured 
continuances  of  the  case  from  time  to  time,  either  by  agreement 
or  on  motion,  he  thereby  waived  all  questions  of  jurisdiction. 

2.  Evidence — wTien  proper  for  defendant  to  introduce  evidence  of 
good  character.  Whenever  it  is  essential  in  a  civil  case  to  the  re- 
covery which  plaintiff  seeks  that  there  must  be  proof  against  de- 
fendant of  facts  which  constitute  a  criminal  act  and  that,  as  a 
condition  to  such  recovery,  the  defendant  must  have  been  guilty  of 
a  criminal  intent  when  he  did  the  act  for  which  recovery  is  sought, 
it  is  proper  for  the  defendant  to  introduce  evidence  of  good  char- 
acter for  the  purpose  of  overcoming  plaintifTs  evidence  showing 
criminal  intent. 

3.  Bastards — right  of  defendant  to  introduce  evidence  of  good 
character.  In  a  bastardy  proceeding,  defendant  is  entitled  to  intro- 
duce evidence  of  his  good  character. 

4.  Bastabds — admissihility  in  evidence  of  statements  of  relatrix. 
In  a  bastardy  proceeding,  statements  made  by  relatrix  tending  to 
identify  the  person  who  was  responsible  for  her  condiiton  are  ad- 
missible and  it  is  error  for  the  court  to  refuse  to  consider  such 
evidence. 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Harbt  M. 
FisHEB,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1921.  Reversed  and  remanded.  Opinion  filed  Janu- 
ary 17,  1922. 

Charters  C.  Bartlett,  for  appellant;  Norman  P. 
WnxARD,  of  counsel. 

Robert  E.  Crowe,  for  appellee;  Clyde  C.  Fisheb, 
of  counsel. 

Mr.  Justice  Morrill  delivered  the  opinion  of  the 
court. 

Appellant  was  found  guilty  in  the  municipal  court 
of  Chicago  of  being  the  father  of  a  bastard  child  bom 
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to  the  relatiix,  Euth  Collins,  in  the  City  of  Chicago 
on  May  25,  1920.  The  complaint  was  filed  August  9, 
1920,  and  the  warrant  against  appellant  was  issued 
on  the  following  day.  The  case  was  called  for  trial 
August  31,  1920,  but  was  continued  from  time  to  time 
either  by  agreement  or  on  the  motion  of  appellant, 
who  thereby  waived  aU  questions  of  jurisdiction.  The 
trial  took  place  on  September  28, 1920,  before  the  court 
without  a  jury.  The  court  found  that  appellant  is  the 
father  of  the  child  and  entered  judgment  accordingly 
directing  him  to  pay  the  sum  of  $1,100  in  conformity 
with  the  statute. 

Appellant  seeks  a  reversal  of  this  judgment,  urging 
as  reasons  therefor  that  the  court  improperly  refused 
to  receive  testimony  as  to  the  character  of  appellant; 
that  the  trial  judge  erred  in  his  rulings  as  to  the  ad- 
missibility of  evidence  and  that  the  judgment  is  con- 
trary to  the  preponderance  of  the  evidence.  The  rec- 
ord shows  that  at  the  time  of  the  trial  defendant  and 
his  counsel  were  present  in  court  with  sundry  wit- 
nesses by  whom  they  expected  to  prove  the  good  moral 
character  of  defendant  and  his  reputation  as  to  chas- 
tity in  the  community  where  he  lived,  but  that  the 
court  refused  to  hear  this  testimony  upon  the  ground 
that  defendant's  character  was  not  involved  in  the 
proceeding. 

Our  attention  has  not  been  called  to  any  decisions 
of  the  reviewing  courts  of  this  State  upon  the  ques- 
tion of  the  admissibility  of  such  evidence  in  a  proceed- 
ing of  this  kind.  The  subject,  however,  has  been 
considered  by  text-writers  and  courts  in  other  juris- 
dictions. While  the  proceeding  is  civil,  yet,  if  the 
judgment  is  correct,  defendant  is  liable  to  prosecution 
for  a  felony.  It  is  said  that  in  such  a  case  there  should 
be  an  exception  to  the  general  rule  excluding  testi- 
mony as  to  the  defendant's  character  in  civil  cases 
and  that  **  where  a  moral  intent  is  marked  and  prom- 
inent in  the  nature  of  the  issue,'*  evidence  as  to  the 
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'  defendant's  good  moral  character  should  be  received 
as  in  criminal  cases.  1  Wigmore  on  Evidence,  sec  64. 
It  frequently  happens  that  the  only  testimony  with 
which  a  defendant  can  seek  to  overcome  the  effect  of 
suspicious  circumstances  is  evidence  of  his  uniform 
integrity  and  good  moral  character.  It  is  apparent 
that  in  cases  df  doubt  evidence  of  this  character  is 
entitled  to  much  weight  and  should  be  received.  Haw- 
kins V.  State,  21  N.  J.  L.  630 ;  Dally  v.  Overseers  of 
Woodbridge,  21  N.  J.  L.  491.  Civil  actions  of  this  char- 
acter are  found  to  be  the  result  in  many  cases  of  spec- 
ulative and  blackmailing  enterprises.  A  judgment 
against  a  defendant  must  necessarily  result  in  conse- 
quences of  a  most  serious  character.  The  issue  in 
such  a  case  involves  not  only  his  pecuniary  condition, 
but  ajso  his  honor  and  reputation  and  that  of  his  fam- 
ily. It  has  been  held  in  an  action  brought  by  a  father 
to  recover  for  the  seduction  of  his  daughter  that  an 
issue  of  this  kind  generally  can  be  met  only  by  a  de- 
nial of  the  charge  and  evidence  of  the  defendant's 
previous  good  character.  Hein  v.  Holdridge,  78  Minn. 
468.  There  seems  to  be  no  reason  for  the  admission 
of  evidence  as  to  defendant's  character  in  a  criminal 
case  for  the  purpose  of  overcoming  the  evidence  of 
a  criminal  intent  and  rejecting  such  evidence  in  a  civil 
case  which  requires  that  the  same  identical  intent 
must  be  established  in  order  to  permit  a  recovery. 
Hess  V.  Marinari,  81  W.  Va.  500.  We  are  of  the  opin- 
ion that,  whenever  it  is  essential  to  the  recovery  which 
the  plaintiff  seeks,  there  must  be  proof  against  the 
defendant  of  facts  which  constitute  a  criminal  act,  as 
in  the  case  at  bar,  and  that,  as  a  condition  to  such  re- 
covery, the  defendant  must  have  been  guilty  of  a  crim- 
inal intent  when  he  did  the  act  for  which  recovely  is 
sought,  it  is  proper  for  the  defendant  to  introduce 
evidence  of  the  nature  that  was  refused  by  the  trial 
court  in  this  case,  for  the  purpose  of  overcoming  the 
plaintiff  ^s  evidence  showing  the  criminal  intention  of 
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the  defendant.  The  defendant's  case  was  undoubted- 
ly prejudiced  by  the  refusal  of  the  court  to  receive 
such  evidence. 

It  is  also  urged  by  appellant  that  the  court  erred  in 
refusing  to  consider  certain  evidence  and  that  the 
judgment  is  contrary  to  the  preponderance  of  the 
evidence.  We  are  of  the  opinion  that  evidence  as  to 
the  statements  made  by  relatrix  tending  to  identify 
the  person  who  was  responsible  for  her  unfortunate 
condition  was  admissible  and  that  the  court  erred  in 
refusing  to  consider  the  same.  In  view  of  these  errors 
of  the  trial  court  and  the  necessity  of  another  trial, 
we  deem  it  inadvisable  to  consider  questions  discussed 
by  counsel  for  appellant  as  to  the  preponderance  of 
the  evidence. 

The  judgment  of  the  municipal  court  is  reversed 
and  the  case  remanded. 

Reversed  and  remanded. 

Gridley,  p.  J.,  and  Barnes,  J.,  concur. 


The  People  of  the  State  of  Illinois  ex  rel.  Cecelia 
Floreky  Appellee,  y.  William  Fenelon,  Appellant. 

Gen.  No.  26,828. 

Bastards — lohen  settlement  invalid.  By  virtue  of  section  3  of  the 
Juvenile  CJourt  Act  (CahlU's  111.  St.  ch.  23,  If  321).  the  county  court 
of  Cook  county  is  excluded  from  jurisdiction  in  bastardy  cases  and, 
where  the  only  defense  made  in  such  a  case  was  a  certified  copy  of 
a  settlement  approved  by  the  county  court,  the  court  properly  di- 
rected a  verdict  in  favor  of  relatrix,  the  amount  of  the  settlement 
to  be  credited  thereon. 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Harry  M. 
Fisher,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1921.    Affirmed.    Opinion  filed  January  23,  1922. 
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Sabath  &  Stafford  and  Edward  J.  Carmody,  for  ap- 
pellant; Thomas  M.  Zasadil,  Jr.,  and  Edward  J.  Cab- 
MODY,  of  counsel. 

EoBERT  E.  Crowe,  for  appellee ;  Edward  E.  Wilson 
and  Clyde  C.  Fisher,  of  counsel. 

Mr.  Presiding  Justice  Dever  delivered  the  opinion 
of  the  court. 

This  is  an  appeal  from  a  judgment  of  the  municipal 
court  against  the  defendant  for  $1,100. 

The  only  question  involved  in  the  case  is  whether 
the  county  court  of  Cook  county  had  jurisdiction  to 
approve  a  settlement  in  a  bastardy  case.  The  defend- 
ant insists  that  the  county  court  has  such  jurisdiction 
under  sections  2  and  3  of  the  Juvenile  Court  Act 
(CahiU's  111.  St.  ch.  23,  n  320,  321). 

Section  4  of  the  Bastardy  Act  (Cahill's  HI.  St  ch. 
17,  If  4),  is  as  follows: 

'^The  court  having  jurisdiction  of  cases  coming 
within  the  terms  of  an  act  entitled,  'An  Act  relating 
to  children  who  are  or  may  hereafter  become  de- 
pendent, neglected  or  delinquent,  to  define  these  terms 
and  to  provide  for  the  treatment,  control,  mainte- 
nance, adoption  and  guardianship  of  the  persons  of 
such  children,*  approved  April  21,  1899,  in  force  July 
1,  1899,  as  amended,  shall,  with  other  courts  of  com- 
petent jurisdiction,  have  jurisdiction  in  the  trial  of 
all  cases  arising  under  the  terms  of  this  act.  The  said 
court,  at  its  next  term,  shall  cause  an  issue  to  be 
made  up,  whether  the  person  charged,  as  aforesaid, 
is  the  real  father  of  the  child  or  not,  which  issue 
shall  be  tried  by  a  jury.  When  the  person  charged 
appears  and  denies  the  charge,  he  shall  have  the  right 
to  controvert,  by  all  legal  evidence,  the  truth  of  said 
charge.'' 

Section  2  of  the  Juvenile  Court  Act  (Cahill's  HI. 
St.  ch.  23,  If  320)  provides: 

''The  circuit  and  county  courts  of  the  several  coun- 
ties in  this  State  shall  have  original  jurisdiction  in 


Digitized  by  CjOOQ IC 


Chicago — Fibst  District — ^Jantjaby,  1922.     215 

The  People  v.  Fenelon,  224  111.  App.  213. 

all  cases  coming  within  the  terms  of  this  act.  In  all 
trials  imder  this  act  any  person  interested  therein 
may  demand  a  jury  of  six,  or  the  judge  of  his  own 
motion  may  order  a  jury  of  the  same  number,  to  try 
the  case." 

Section  18  of  the  Bastardy  Act  (CahilPs  111.  St.  ch. 
17,  If  18)  recites  that: 

**The  mother  of  a  bastard  child,  before  or  after  its 
birth,  may  release  the  reputed  father  of  such  child 
from  all  legal  liability  on  account  of  such  bastardy, 
upon  such  terms  as  may  be  consented  to  in  writing 
by  the  judge  of  the  court  having  jurisdiction  herein 
'  in  the  county  in  which  such  mother  resides :  Provided, 
such  release  obtained  from  such  mother  in  considera- 
tion of  a  payment  to  her  of  a  sum  of  money  less  than 
$800  in  the  absence  of  the  written  consent  of  the 
judge  of  the  court  having  jurisdiction  herein,  shall 
not  be  a  bar  to  a  suit  for  bastardy  against  such  father, 
and  if,  after  such  release  is  obtained,  suit  be  insti- 
tuted against  such  father,  and  the  issue  be  found 
against  him,  he  shall  be  entitled  to  a  set-off  for  the 
amount  so  paid,  and  it  shall  be  accredited  to  him  as  of 
the  first  payment  or  payments." 

The  trial  judge  refused  to  admit  in  evidence  a  cer- 
tified copy  of  a  settlement  agreement  between  the  par- 
ties to  the  litigation,  approved  by  a  judge  of  the 
county  court  of  Cook  county,  offered  for  the  purpose 
of  showing  that  the  litigation  had  been  settled  iir  the 
county  court  by  defendant  paying  to  Cecelia  Florek, 
relatrix,  the  sum  of  $650.  This  being  the  only  defense 
made  on  the  trial,  the  court  directed  a  verdict  in  favor 
of  the  relatrix,  and  $650,  the  amount  of  the  settle- 
ment, was  credited  to  defendant  on  the  judgment. 

Counsel  for  defendant  in  their  brief  have  referred 
us  to  the  sections  of  the  statutes  above  quoted.  Sec- 
tion 3  of  the  Juvenile  Court  Act  (CahilPs  HI.  St.  ch. 
23,  ff  321),  however,  provides  that: 

*'In  counties  having  over  500,000  population,  the 
judges  of  the  circuit  court  shall,  at  such  times  as  they 
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shall  determine,  designate  one  or  more  of  their  num- 
ber, whose  duty  it  shall  be  to  hear  all  cases  coming 
under  this  act.  A  special  court  room,  to  be  designated 
as  the  juvenile  court  room,  shall  be  provided  for  the 
hearing  of  such  cases,  and  the  findings  of  the  court 
shall  be  entered  in  a  book,  or  books,  to  be  kept  for 
that  purpose  and  known  as  the  ^Juvenile  Record';  and 
the  court  may,  for  convenience,  be  called  the  ^Juvenile 
Court/'' 

It  will  be  noted  that  section  3  refers  to  counties 
having  a  population  of  over  500,000;  this,  of  course, 
means  Cook  county.  The  other  sections  of  the  act 
quoted  confer  upon  the  county  courts  in  other  counties 
of  the  State  jurisdiction  in  bastardy  cases. 

The  intention  of  the  legislature,  however,  as  ex- 
pressed in  the  language  used  in  section  3  of  the  Juve- 
nile Court  Act,  seems  to  have  been  to  exclude  the 
county  court  of  Cook  county  from  jurisdiction  in  this 
class  of  cases  and  to  confer  it  upon  the  judges  of 
the  circuit  court  who,  under  the  Juvenile  Court  Act, 
are  exclusively  authorized  to  act  as  judges  in  the 
juvenile  court.  Section  3  of  the  act  expressly  im- 
poses upon  the  judges  of  the  circuit  court  of  Cook 
county  the  duty  of  designating  one  or  more  of  their 
number  to  hear  all  cases  coming  under  this  act.  It 
it  our  opinion  that  this  section  of  the  act  indicated 
a  purpose  on  the  part  of  the  legislature  to  exclude  the 
county  court  of  Cook  county  from  jurisdiction  in  bas- 
tardy cases. 

The  judgment  of  the  municipal  court  is  therefore 
affirmed. 

Affirmed. 
McSuBELY  and  Matchett,  JJ.,  concur. 
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Edwin  Weinberger,  Appellee,  v.  J.  S.  Werremeyer, 
trading  as  Ainslie  Garage,  Appellant. 

Gen.  No.  26,879. 

1.  Automobiles  and  oabages — when  servant  of  garage  keeper 
guilty  of  negligence  in  delivering  automobile  to  stranger.  The 
servant  of  a  garage  keeper  was  guilty  of  negligence  In  delivering  an 
automobile  in  his  charge  to  a  stranger  upon  a  forged  order  pur- 
porting to  be  signed  by  the  owner  of  the  automobile,  which  order 
did  not  even  bear  the  owner's  correct  name^ 

2.  Automobiles  and  garages — sign  posted  in  public  garage  as  not 
relieving  owner  from  liability  for  negligent  acts,  A  sign  posted  on 
a  public  garage,  "Not  responsible  for  fire — theft — or  articles  left  in 
cars,"  did  not  relieve  the  owner  of  the  garage  from  liability  for  the 
negligent  acts  of  himself  or  his  servants. 

3.  Pleading — signing  of  statement  of  claim  and  ajBfidavit  thereto 
by  attorney  for  plaintiff.  Under  section  55  of  the  Practice  Act 
(Cahiirs  111.  St.  ch.  110.  ^  55),  the  attorney  for  plaintiff  is  author- 
ized to  sign  the  statement  of  claim  and  affidavit  thereto  in  behalf 
of  plaintiff. 

4.  Automobiles  and  garages — when  statement  of  claim  in  action 
against  garage  keeper  sufficient  proof  of  damages.  In  an  action  for 
damages  for  the  loss  of  certain  automobile  parts  due  to  defendant's 
negligence  in  delivering  plaintiff's  asUtomobile,  which  was  kept  in 
defendant's  garage,  to  a  stranger  on  a  forged  order,  the  statement  of 
claim,  which  alleged  the  amount  of  damages  followed  by  an  itemized 
list  of  the  parts  with  figures  opposite  each  item  representing  its 
value,  was  sufficient  proof  of  damages,  where  it  was  not  denied  in 
the  affidavit  of  merits,  especially  wherd  the  attention  of  the  court 
was  not  called  to  any  alleged  insufficiencies  in  the  statement  of 
claim  before  the  cause  was  submitted  to  the  jury. 

5.  Appeal  and  error — when  judgment  not  reversed  because  of 
errors  as  to  evidence.  Where  the  evidence  shows  that  plaintiff  was 
entitled  to  recover  the  amount  of  the  judgment,  such  errors  as  are 
claimed  to  have  occurred  in  rulings  on  the  admission  of  evidence 
should  not  cause  a  reversal  of  the  judgment. 

6.  Appeal  and  error — when  judgment  reversed  because  of  errors 
as  to  instructions.  When  the  evidence  shows  that  plaintiff  was  en- 
titled to  recover  the  amount  of  the  judgment,  errors  in  the  matter  of 
instructions  should  not  cause  a  reversal. 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Samuel 
H.  Tbude,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1921.    Affirmed.    Opinion  filed  January  23,  1922. 
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LiGHTHALL,  Dankowski  &  Cablson,  toT  appellant. 
E.  R.  Habtigan,  for  appellee. 

Mb.  Presiding  Justice  Deveb  delivered  the  opinion 
of  the  court. 

The  defendant  appeals  from  a  judgment  in  favor 
of  the  plaintiff  for  the  sum  of  $358.10  entered  upon 
a  verdict  of  a  jury  in  a  fourth-class  action  brought 
in  the  municipal  court  of  Chicago  to  recover  damages 
for  the  loss  of  certain  automobile  parts,  which  loss  it 
is  alleged  was  caused  by  defendant's  negligence. 

The  statement  of  claim  charged  that  on  March  14, 
1919,  the  defendant  operated  a  garage  at  4834  North 
Kedzie  avenue,  Chicago;  that  plaintiff  kept  his  car 
therein  at  a  monthly  rental  of  $10 ;  that  on  said  date 
plaintiff  delivered  his  automobile  in  good  condition 
to  defendant;  that  defendant  neglected  to  take  rea- 
sonable care  of  or  to  return  the  automobile  in  good 
condition  on  demand ;  that  when,  later,  plaintiff  recov- 
ered his  car  it  was  in  a  damaged  and  broken  condition, 
and  that  ^^by  reason  thereof  the  following  repairs  and 
parts  were  installed  in  the  said  automobile,  to  the 
plaintiff's  damage  in  the  sum  of  $358.10";  then  fol- 
lows an  itemized  list  of  the  parts  installed  with  a  col- 
umn of  figures  opposite  the  items  which  were  no  doubt 
intended  as  a  statement  of  the  value  of  the  missing 
parts  of  the  car. 

In  an  affidavit  of  merits  filed  by  defendant  the  de- 
fenses made  are  that  the  loss  of  the  parts  of  the 
automobile  was  not  the  result  of  any  fault  or  negli- 
gence on  the  part  of  defendant,  and  that  plaintiff  had 
been  notified  by  defendant  that  as  a  condition  to  plain- 
tiff's renting  of  space  in  the  garage  he  would  be  re- 
quired to  assume  any  and  all  risk  of  loss  to  the 
automobile  by  fire,  theft,  or  otherwise  while  the  same 
was  stored  or  kept  in  defendant's  garage. 

There  is  no  conflict  in  the  evidence  as  to  how  plain- 
tiff's losses  occurred.    As  stated  in  the  brief  of  de- 
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fendant,  the  evidence  on  the  part  of  both  parties  is 
that  plaintiff  for  some  time  prior  to  March  14,  1919, 
rented  space  in  defendant's  garage;  that  plaintiff  took 
the  car  from  the  garage  at  any  time  he  saw  fit  to  do 
so;  that  on  the  evening  of  March  14  he  left  it  there 
as  usual  and  went  home.  It  is  admitted  that  defend- 
ant's nightman  received  a  telephone  call  from  a  per- 
son who  represented  himself  to  be  the  plaintiff,  to 
the  effect  that  plaintiff's  wife  was  ill  and  that  he, 
thft  nightwatchman,  was  to  deliver  plaintiff's  auto- 
mobile to  a  man  who  would  call  for  it;  that  a  short 
time  thereafter  on  the  same  night  a  man  called  at 
the  garage  with  a  written  order  addressed  to  the 
watchman,  requesting  him  to  deliver  the  car  to  the 
bearer.  The  stranger  handed  the  note  to  the  watch- 
man, got  into  plaintiff's  automobile  and  drove  away. 

We  are  not  inclined  to  disagree  with  certain  gen- 
eral propositions  urged  by  defendant  The  difficulty 
encountered  in  this  case  is,  however,  that  the  undis- 
puted evidence  tends  to  show  that  the  defendant, 
through  his  employee,  the  nightwatchman,  was  in 
fact  guilty  of  negligence.  Without  the  slightest  neg- 
ligence of  any  sort  on  the  part  of  plaintiff,  his  car 
was  delivered  by  defendant's  agent  to  a  stranger  upon 
a  forged  written  order.  It  is  our  opinion  that  the 
mere  statement  of  this  fact  shows  that  the  defendant's 
nightwatchman  was,  unsuspectingly  no  doubt,  a  party 
to  acts  which  resulted  in  loss  to  plaintiff.  In  the  pres- 
ent case  it  is  not  important  whether  the  loss  of  the 
automobile  in  question  was  occasioned  by  a  technical 
theft  or  as  the  result  of  fraud,  because  the  evidence 
establishes  that  the  act  which  occasioned  the  loss  to 
plaintiff  could  not  have  been  completed  had  not  de- 
fendant's agent  unwittingly,  but  negligently,  delivered 
plaintiff's  car  to  a  stranger  on  a  forged  written  order, 
which  did  not  even  purport  to  bear  plaintiff's  true 
name.    The  order  was  signed,  ^* Weinberg." 

There  is  no  merit  in  the  point  that  defendant  was 
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released  from  liability  for  the  loss  occasioned  plaintiff 
because  the  latter  had  read  a  sign  in  the  garage  which 
bore  the  inscription  following:  ''Not  responsible  for 
fire — theft — or  articles  left  in  cars."  This  notice  did 
not  and  could  not  relieve  defendant  from  liability  for 
the  negligent  acts  of  himself  or  his  servants. 

Objections  are  made  in  this  court,  and  apparently 
for  the  first  time,  to  the  statement  of  claim.  It  is 
said  that  excepting  as  to  the  amount  of  plaintiff's 
claim,  aU  the  allegations  purport  to  be  made  by  plain- 
tiff's attorney.  It  is  our  opinion  that  under  section 
55  of  the  Practice  Act  (CahiU's  111.  St.  ch.  110,  ^  55) 
plaintiff's  attorney  was  authorized  to  sign  the  state- 
ment and  affidavit  thereto  on  behalf  of  plaintiff. 

It  is  also  urged  that  no  proof  was  introduced  on  the 
trial  as  to  plaintiff's  damages.  The  statement  of 
claim  in  the  absence  of  specific  objections  thereto  in 
the  trial  court  sufficiently  describes  the  parts  of  the 
automobile  alleged  to  have  been  lost,  with  the  value 
thereof.  Plaintiff's  claim,  as  shown  by  the  statement 
of  claim,  is  not  for  unliquidated  damages.  This  part 
of  the  statement  is  not  denied  in  the  affidavit  of  merits, 
and  hence  plaintiff  was  not  called  upon  to  submit 
proof  of  these  allegations.  In  any  event  the  atten- 
tion of  the  trial  court  should  have  been  called  to  the 
alleged  insufficiencies  of  the  statement  of  claim  before 
the  cause  was  submitted  to  the  jury.  Hunt  v.  Keating, 
201  111.  App.  587.  The  evidence  introduced  in  the 
case  shows  that  the  plaintiff  was  entitled  to  recover 
the  amount  of  the  judgment.  Such  errors  as  are 
claimed  to  have  occurred  in  rulings  on  the  admission 
of  evidence  and  instructions  to  the  jury  ought  not  to 
cause  a  reversal  of  the  judgment. 

In  the  case  of  Finch  v.  Wisconsin  Dairy  Farms  Co., 
167  111.  App.  400,  it  is  said: 

''Under  our  statutes  relating  to  the  municipal  court, 
this  court  should  ^ot  reverse  a  judgment  of  that  court 
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in  this  class  of  cases,  provided  we  are  of  the  opinion 
that  substantial  justice  has  been  done.'s 

The  judgment  of  the  municipal  court  is  affirmed. 

Affirmed. 

McSuBELY  anc^  Matchbtt,  JJ.,  concur. 


The  People  of  the  State  of  Illinois  by  Maclay  Hoyne, 

State's    Attorney,    t.    Peter    A.    Mortenson    and 

Charles  E.  Chadsey. 
In  the  Matter  of  the  People  of  the  State  of  Illinois, 

Informant,   Defendant   in    Error,   y.   Albert   H. 

Seyeringhaus  et  al.,  Plaintiffs  in  Error, 

Gen.  No.  26,278. 

1.  CBijfiNAL  LAW — when  duty  of  State's  Attorney  to  file  nolle 
prosequi  or  confession  of  error.  It  not  only  is  within  the  power  but 
it  is  the  duty  of  a  State's  Attorney  to  file  a  nolle  prosequi  or  con- 
fession of  error  in  any  criminal  case  where,  in  his  Judgment,  he  may 
conclude  that  prosecution  of  the  case  should  not  continue. 

2.  Contempt — ichen  court  should  not  approve  nolle  prosequi  or 
confession  of  error  filed  by  State's  Attorney,  When  a  nolle  prosequi 
or  confession  of  error  is  filed  by  the  State's  Attqrney,  discretion  is 
imposed  upon  the  court  which  should  not  approve  of  the  motion  to 
dismiss  unless  it  also  is  of  the  opinion  that  the  due  administration 
of  justice  requires  that  the  prosecution  be  ended,  especially  when 
a  criminal  contempt  of  court  is  charged. 

3.  Ceiminal  law — necessity  of  separate  transcript  of  record  for 
each  of  several  defendants  taking  writ  of  error.  When  a  criminal 
prosecution  against  several  is  taken  by  them  to  the  Appellate  Court 
by  writ  of  error,  it  is  not  necessary  that  there  be  a  separate  tran- 
script of  the  record  for  each  defendant. 

4.  CONTEMPT — wliat  are  required  to  he  embodied  in  hill  of  excep- 
tions. In  a  prosecution  for  criminal  contempt,  the  information, 
interrogatories  and  answers  are  considered  as  pleadings  which  are 
properly  parts  of  the  record  and  are  not  required  to  be  embodied 
in  a  bill  of  exceptions. 

5.  Appeal  and  ebeob— retneto  of  judgments  in  law  cases  without 
formal  exception.    Under  section  81  of  the  Practice  Act  (CahlU's  111. 
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St.  ch.  110,  If  81),  judgments  in  law  cases  may  be  reviewed  althongh 
no  formal  exception  appears. 

6.  Contempt — what  constitutea  contempt  on  part  of  hoard  of  edu- 
cation. Where,  in  a  controversy  as  to  the  right  to  the  office  of  super- 
intendent of  schools,  the  circuit  court  determined  in  quo  warranto 
proceedings  that  one  of  the  claimants  was  the  duly  qualified  ap- 
pointee to  such  office  and  the  other  claimant  was  ousted  and  ex- 
cluded from  the  functions  of  the  office,  the  subsequent  action  of  the 
board  of  education  in  adopting  certain  rules  which,  in  effect,  trans- 
ferred practically  all  of  the  statutory  duties  of  the  superintendent 
to  the  associate  superintendent,  which  latter  office  was  held  by  the 
unsuccessful  contestant,  constituted  a  contempt  of  court. 

7.  Quo  WARRANTO — what  judgment  may  he  entered.  Under  the 
first  section  of  the  quo  warranto  statute  (Cahiirs  111.  St.  ch.  112. 
H  1),  the  court  has  jurisdiction  not  only  to  enter  a  judgment  of 
ouster  but  also  to  enter  a  judgment  awarding  the  office  to  the  per- 
son found  rightfully  entitled  thereto. 

8.  Quo  WARRANTO — lohcn  statute  authorizing  judgment  for  costs 
not  applicahle.  In  quo  warranto  proceedings  begun  by  the  State 
in  which  both  claimants  to  an  office  are  made  defendants,  section 
6  of  the  quo  warranto  statute  (Cahiirs  111.  St.  ch.  112,  f  6),  author- 
izing a  judgment  for  costs  "in  favor  of  the  relator"  has  no  applica- 
tion. 

9.  Quo  WARRANTO — Hght  to  enter  judgment  of  reinstatement  to 
office.  A  proceeding  in  quo  warranto  commenced  on  behalf  of  the 
People  by  the  State's  Attorney,  in  which  both  claimants  of  an  office 
are  made  defendants,  is  proper  and  in  such  proceeding  a  judgment 
of  reinstatement  may  be  entered. 

10.  Quo  WARRANTO — judgment  of  reinstatement  to  office  as  self- 
executing  and  not  stayed  hy  appeal.  A  judgment  of  reinstatement 
in  a  quo  warranto  proceeding  to  test  the  right  to  a  public  office  is 
self-executing  and  is  not  stayed  by  appeal. 

11.  Judgment — when  judgment  in  quo  warranto  cannot  he  at- 
tacked in  collateral  proceeding  for  contempt.  Where  a  court  has 
jurisdiction  of  the  respective  defendants  in  quo  warranto  proceed- 
ings to  determine  the  right  to  a  public  office,  its  judgment  of  ouster 
as  to  one  defendant  and  of  reinstatement  as  to  the  other  cannot, 
even  though  it  be  erroneous,  be  attacked  in  a  collateral  proceeding 
for  contempt 

12.  Contempt — what  constitutes  constructive  contempt  of  crim- 
inal nature  on  part  of  hoard  of  education.  The  adoption  by  a  board 
of  education  of  rules  having  the  effect  of  transferring  the  duties  of 
the  superintendent  of  schools  to  the  associate  superintendent,  there- 
by practically  annulling  an  order  of  the  court  of  ouster  of  the  latter 
i^Ud  reinstatement  qt  the  former  ^  superintendent,  coixsti^ates  ^ 
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constructive  contempt  of  a  criminal  nature  which  tends  to  impede 
or  prevent  the  due  administration  of  Justice. 

13.  Contempt — degree  of  proof  required.  In  a  prosecution  for  a 
constructive  contempt  of  a  criminal  nature,  respondents  must  be 
proven  guilty  beyond  a  reasonable  doubt. 

14.  Contempt — from  tohcU  guilt  or  innocence  to  6e  determined. 
In  determining  the  guilt  or  innocence  of  the  respondents  in  a  prose- 
cution for  a  constructive  contempt  of  a  criminal  nature,  the  court  is 
confined  to  the  answer  of  each  respondent. 

Error  to  the  Circuit  Court  of  Cook  county;  the  Hon.  Kickham 
SCANLAN,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1921.  Affirmed.  Opinion  filed  January  23,  1922.  Rehearing 
denied  February  6,  1922. 

William  A.  Either,  for  plaintiffs  in  error;  Frank 
D.  Ayers,  Patrick  H.  O'Donnell,  Ralph  W.  Condee 
and  Jesse  Holdom,  of  counsel. 

Edward  J.  Brundage  and  Robert  E.  Crowe,  for  de- 
fendant in  error;  Angus  Roy  Shannon  and  George  E. 
GrORMAN,  of  counsel. 

Mr.  Justice  McSurely  delivered  the  opinion  of  the 
court 

By  this  writ  of  error  the  reversal  is  sought  of  a 
judgment  order  of  the  circuit  court  finding  certain  de- 
jfendairts  guilty  of  contempt  of  court  and  imposing 
punishment. 

These  defendants  are  William  A.  Bither,  attorney 
for,  and  certain  members  of,  the  Board  of  Education 
of  the  City  of  Chicago.  Upon  information  filed  by 
Maclay  Hoyne,  State's  Attorney  of  Cook  county,  on 
behalf  of  the  People,  defendants  were  charged  with  a 
conspiracy  wrongfully  to  frustrate  and  interfere  with 
the  operation  of  a  judgment  of  the  circuit  court  en- 
tered November  8,  1919,  and  to  bring  the  authority 
and  dignity  of  the  court  into  disrepute  and  ridicule, 
and  to  thwart  and  hinder  the  due  administration  of 
justice  by  the  court.    They  were  ruled  to  show  cause 
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why  they  should  not  be  adjudged  in  contempt.  An- 
swers were  filed.  Subsequently  the  informant  sub- 
mitted a  number  of  interrogatories,  to  which  answers 
were  made  and  filed.  Upon  hearing  it  was  adjudged 
that  certain  respondents  were  not  guilty,  but  that 
others  were,  and  sentences  of  punishment  were  im- 
posed upon  such  as  follows:  ** William  A.  Either,  5 
days  in  the  county  jail  and  $500  fine.  Albert  H.  Sever- 
inghaus,  3  days  in  the  county  jail  and  $300  fine.  Hart 
Hanson,  3  days  in  the  county  jail  and  $300  fine. 
Mrs.  F.  E.  Thornton,  $750  fine.  Sadie  Bay  Adair, 
$750  fine.  George  B.  Arnold,  2  days  in  the  county  jail 
and  $250  fine.  Dr.  B.  Klarkowski,  1  day  in  the  county 
jail  and  $300  fine.  Mrs.  Lulu  M.  Snodgrass,  $500  fine. 
James  B.  Eezny,  1  day  in  the  county  jail  and  $300 
fine.  Francis  E.  Croarkin,  1  day  in  the  county  jail 
and  $300  fine. '^ 

Some  preliminary  motions  have  been  made  in  this 
court  which  we  shall  refer  to  with  brevity,  as  in  view 
of  the  conclusion  we  have  reached  their  decision  is  not 
of  determining  importance.  Upon  filing  the  record, 
/abstracts  and  briefs  for  the  plaintiffs  in  error  in  this 
court,  the  present  State's  Attorney,  Robert  E.  Crowe, 
on  behalf  of  defendant  in  error,  filed  a  confession  of 
error  praying  that  the  judgments  of  the  circuit  court 
and  each  of  them  be  reversed.  Subsequently  Edward 
J.  Brundage,  the  Attorney  General  of  the  State  of 
Illinois,  filed  motions  asking  that  he  be  substituted  as 
attorney  for  the  defendant  in  error  and  that  the  con- 
fession of  error  filed  by  the  State's  Attorney  of  Cook 
county  be  withdrawn.  Suggestions  and  counter  sug- 
gestions on  these  motions  were  filed  and  the  respec- 
tive duties  and  authority  of  the  Attorney  General  of 
the  State,  and  the  State's  Attorney  of  Cook  county, 
have  been  presented  and  urged.  The  duties  of  the 
Attorney  General  imposed  by  the  statute  appear  in 
chapter  14,  sec.  4  (Cahill's  HI.  St.  ch.  14,  ^  4),  and  the 
duties  of  State's  Attorneys  are  defined  in  section  5  (Ca- 
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hiirs  m.  St.  eh.  14,  T[  5).  We  find  nothing  in  these 
sections  or  in  any  other  statutory  or  constitutional 
provision  specifically  authorizing  a  court  to  substitute 
in  any  case  one  official  for  the  other. 

It  is  clearly  not  only  \\dthin  his  power  but  the  duty 
of  the  State's  Attorney  to  file  a  nolle  prosequi  or  con- 
fession of  error  in  any  criminal  case  where  in  his 
judgment  he  may  conclude  that  further  prosecution  of 
the  case  should  not  continue.  People  v.  Newcomer, 
284  111.  315. 

However,  we  construe  this  last  case  to  hold  that 
where  such  a  motion  is  made  discretion  is  imposed 
upon  the  court,  which  should  not  approve  of  such  mo- 
tion unless  it  also  is  of  the  opinion  that  the  due  ad- 
ministration of  justice  requires  that  the  prosecution 
be  ended.  This  is  especially  true  where,  as  here,  a 
criminal  contempt  of  court  is  charged.  Otherwise 
courts  would  be  powerless  to  protect  their  authority 
and  dignity.  In  order  that  such  discretion  may  be 
properly  exercised,  we  have  examined  the  record  and 
have  permitted  the  filing  of  a  brief  by  the  Attorney 
General  on  behalf  of  the  defendant  in  error.  Our  ac- 
tion upon  the  confession  of  error  and  motion  to  re- 
verse the  judgments  filed  by  the  State's  Attorney 
must  depend  upon  our  own  conclusion  as  to  whether 
or  not  the  judgments  are  improper. 

Motion  was  made  on  behalf  of  defendant  in  error 
by  Maclay  Hoyne,  then  State's  Attorney,  to  dismiss 
the  writ  of  error,  which  motion  was  denied.  Subse- 
quently this  motion  was  renewed  by  the  Attorney  Gen- 
eral, who  says:  (1)  The  order  of  the  trial  court  pre- 
sented for  review  consists  of  ten  separate  judgments 
against  ten  separate  defendants  and  requires  a  sep- 
arate transcript  of  the  record  for  each  person  ad- 
judged guilty.  The  cases  cited  in  support  of  this  are 
appeal  cases  involving  the  question  of  joint  or  several 
appeals.    We  are  referred  to  no  decision  in  a  writ  of 

error  case  like  this  requiring  separate  records  to  be 
Vol.  ccxxrv  16 
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filed  for  each  defendant ;  and  as  a  writ  of  error  brings 
up  the  entire  record  there  is  no  reason  for  the  appli- 
cation of  the  rule  which  obtains  in  appeal  cases.  (2) 
There  is  no  bill  of  exceptions  in  the  record,  and  it  is 
urged  that  as  ^e  issues  in  contempt  proceedings  are 
ones  of  fact  and  the  evidence  appears  in  the  answers 
of  defendants  to  the  information  and  to  the  interrog- 
atories, such  documents  cannot  be  preserved  for  re- 
view in  the  common-law  record,  but  must  be  certified 
in  a  bill  of  exceptions.  As  a  general  rule  it  has  been 
the  practice  to  consider  the  information,  interrog- 
atories and  answers  as  pleadings  properly  parts  of 
the  record  and  not  required  to  be  embodied  in  a  bill 
of  exceptions.  Rankin  v.  Simonds,  27  LI.  352 ;  People 
V.  Gilbert,  281  111.  619.  We  see  no  convincing  reason 
to  apply  a  different  rule.  (3)  As  there  is  no  excep- 
tion to  the  judgment  of  the  trial  court  shown  by  the 
record,  there  is  nothing  for  this  court  for  review.  Sec- 
tion 81  of  the  Practice  Act  (CahilPs  111.  St.  ch.  110, 
T[  81)  has  been  construed  to  mean  that  judgments  in 
law  cases  may  be  reviewed  although  no  formal  excep- 
tion appears.  Miller  v,  Anderson,  269  HI.  608;  Britton 
V.  Davis,  273  111.  31 ;  Dunne  v.  County  of  Rock  Jsland, 
273  HI.  53;  City  of  Lewistown  v.  Harrison,  282  HI.  461. 
It  is  necessary  to  refer  briefly  to  certain  previous 
matters  which  tend  to  explain  the  attitude  of  the  re- 
spondents. Controversy  arose  as  to  the  validity  of 
the  appointment  of  respondents  as  members' of  the 
*'new''  board  of  education,  and  on  June  20,  1918,  in 
People  V.  Davis,  284  111.  439,  it  was  decided  that  that 
appointment  was  invalid.  However,  August  28,  1918, 
the  said  ''new*'  board  undertook  to  appoint  Peter  A. 
Mortenson  as  superintendent  of  schools.  October  21, 
1918,  in  People  v.  Coffin,  285  111.  344,  it  was  decided 
that  said  respondents  had  no  powpr  to  appoint  a  super- 
intendent of  schools  or  remove  executive  officers,  but 
that  the  members  of  the  *'old"  board  whom  they  had 
sought  to  supplant  alone  had  such  right.    October  26, 
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1918,  a  judgment  of  ouster  was  entered  in  the  circuit 
court  against  the  members  of  the  **new''  board.  No- 
vember 13,  1918,  Mr.  Mortenson  renounced  all  claim 
'  and  title  to  the  office  of  superintendent  of  schools  and 
thereafter,  March  5,  1919,  was  employed  by  the  ''old'' 
board  as  associate  superintendent  of  schools.  March 
12,  1919,  Charles  E.  Chadsey  was  appointed  by  this 
board  as  superintendent  of  schools  for  a  term  of  4 
years  commencing  March  17,  1919.  May  28,  1919,  re- 
spondents again  undertook  to  act  as  members  of  the 
board,  and  against  the  protest  of  Chadsey  elected 
Mortenson  as  superintendent  of  schools  for  a  term 
commencing  May  28,  1919.  Also  at  this  same  meeting 
this  *'new"  board  proceeded  to  elect  respondent  Wil- 
Uam  A.  Either  as  its  attorney.  Thereafter  quo  war- 
ranto proceedings  were  again  commenced  which  re- 
sulted in  the  members  of  the  ''new'V  board  again 
being  ousted  by  judgment  of  the  circuit  court  October 
21,  1919 ;  but  pending  that  suit  they  were  reappointed 
by  the  mayor  as  members  of  the  board,  and  October 
20,  1919,  they  again  undertook  to  elect  Mortenson  to 
the  office  of  superintendent  of  schools. 

From  this  background  of  conflict  projects  the  in- 
stant controversy.  June  26,  1919,  information  in  the 
nature  of  a  quo  warranto  was  filed  in  the  circuit  court, 
making  Peter  A.  Mortenson  and  Charles  E.  Chadsey 
defendants.  It  is  out  of  this  case  that  the  present 
contempt  case  has  arisen.  That  information  set  forth 
the  conflicting  claims  of  Mortenson  and  Chadsey  to 
the  office  of  superintendent  of  schools  and  prayed 
them  to  answer  by  what  warrant  they  and  each  of 
them  claimed  to  hold  and  execute  this  office,  and  that 
they  or  such  of  them  as  do  not  justify  their  claims  to 
the  office  be  ousted,  and  that  the  respective  rights  of 
said  claimants  to  the  office  may  be  determined  and  ad- 
judged as  by  statute  in  such  case  made  and  provided. 
Appearances  of  the  contending  claimants  were  filed 
and  after  hearing  by  the  circuit  court  it  waa  adjudged 
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that  defendant  Charles  E.  Chadsey  was  legally  ap- 
pointed superintendent  of  schools  on  March  12,  1919, 
for  a  term  of  4  years,  and  that  he  had  accepted  said 
office  and  had  duly  qualified  as  superintendent  and 
was  the  legal  incumbent  of  said  offic'e  for  the  term 
expiring  March  16,  1923.  It  was  further  adjudged 
that  the  alleged  appointment  of  defendant,  Peter  A. 
Mortenson,  to  this  office  was  void,  and  he  was  thereby 
ousted  and  excluded  from  exercising  the  functions, 
privileges  and  prerogatives  of  the  statutory  office  of 
superintendent  of  schools,  and  he  was  ordered  to  de- 
liver up  instanter  to  Chadsey,  the  lawful  incumbent, 
all  books,  files,  papers  and  documents  relating  to  the 
office  and  to  vacate  and  surrender  to  Chadsey  the  of- 
fices and  rooms  occupied  and  assigned  to  the  superin- 
tendent of  schools. 

This  judgment  was  entered  on  Saturday  morning, 
November  8,  1919.  An  appeal  was  prayed  to  the  Ap- 
pellate Court  and  bond  filed.  Mr.  Either  notified  the 
respondent  board  members  that  the  judgment  was  a 
self-executing  one  and  that  Mr.  Chadsey  was  then  sup- 
erintendent of  schools  and  entitled  to  the  possession 
of  office.  At  the  same  time,  pursuant  to  a  telephone 
message  from  him,  police  officers  of  the  City  of  Chi- 
cago were  stationed  in  the  office  of  the  superintendent 
and  the  doors  were  kept  locked  during  the  remainder 
of  that  day  and  on  Sunday.  Mr.  Either  also  on  that 
day  served  notice  that  on  Monday  morning  he  would 
ask  this  court  for  a  restraining  order.  On  Monday 
morning  Mr.  Chadsey  appeared  at  the  office  of  the 
superintendent  with  his  attorney  and  Mr.  Loeb,  a 
board  member,  and  found  the  doors  of  the  superin- 
tendent's office  still  locked.  Mr.  Chadsey  did  not  gain 
admittance.  By  agreement  matters  were  allowed  to 
remain  in  statu  quo  until  the  following  Wednesday 
morning.  At  this  time,  November  12,  the  motion  for 
a  restraining  order  was  denied,  whereupon,  under  in- 
struction from  Mr.  Either,  the  police  officers,  who  had 
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occupied  the  offices  of  the  superintendent  of  schools, 
removed  therefrom  and  Mr.  Chadsey  was  permitted 
to  enter. 

A  number  of  things  then  occurred  of  more  or  less 
importance,  which  it  is  unnecessary  to  detail.     It  is 
sufficient  to  say  that  they  indicate  at  least  some  reluct- 
ance or  slowness  on  the  part  of  Mr.  Either  and  Mr. 
Mortenson  and  the  members  of  the  *'new''  board  to 
^ve  Mr.  Chadsey  complete  possession  of  the  room  and 
equipment  usually  assigned  to  and  used  by  the  super- 
intendent of  schools.    Subsequently  Mr.  Chadsey  at- 
tended a  meeting  of  the  board.     Shortly  afterward 
Mr.  Either  proceeded  to  draft  certain  rules  with  refer- 
ence to  the  administration  of  the  schools,  and  after 
consultation  with  respondent  Mr.  Hanson,  chairman 
of  the  school  administration  committee,   they  were 
presented  to  some  of  the  members  of  this  committee, 
which  voted  to    recommend   their   adoption   by   the 
board.    Mr.  Either  was  active  in  soliciting  and  recom- 
mending to  the  board  the  adoption  of  these  rules.    Mr. 
Chadsey,  the  superintendent,  knew  nothing  of  them 
and  no  one  gave  him  any  knowledge  or  information 
about  them.     A  meeting  of  the  board  was  held  No- 
vember 25,  1919,  at  which  Mr.  Chadsey  was  present 
and  attempted  to  take  part.     At  this  meeting  these 
rules  prepared  by  Mr.  Either,  which  were  **  Rules  12 
to  16,"  were  presented  for  adoption.    One  of  the  mem- 
bers, Mr.  Loeb,  voted  against  them  and  advised  the 
other  members  not  to  adopt  them,  as  it  would  consti- 
tute a  contempt  of  the  judgment  of  the  circuit  court 
They  were  adopted,  however,  by  the  votes  of  the  re- 
spondent board  members. 

The  statutory  duties  of  superintendent  of  schools 
are  found  in  sections  129,  130  and  138  of  chapter  122 
of  the  Act  relating  to  boards  of  education,  Hurd's 
Kev.  St.  1919  (CahiU's  lU.  St.  ch.  122,  p  153,  154, 
162).  It  is  there  provided  that  the  superintendent  of 
schools: 
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Section  129.  ''Shall  have  general  charge  and  con- 
trol, subject  to  the  approval  of  the  board,  of  the  edu- 
cation department  and  of  the  employees  therein  of  the 
public  schools.    •    •    • 

'*The  board  shall,  subject  to  the  limitations  con- 
tained in  this  act,  prescribe  the  duties,  compensation 
and  terms  of  office  of  all  officers.    *    *    • 

Sec.  130.  **The  superintendent  of  schools  shall  pre- 
scribe and  control,  subject  to  the  approval  of  the 
board  of  education,  the  courses  of  study,  text  books, 
educational  apparatus  and  equipment,  discipline  in  . 
and  conduct  of  the  schools,  and  shall  perform  such 
other  duties  as  the  board  may  by  rule  prescribe  per- 
taining to  the  education  department.  Appointments, 
promotions  and  transfers  of  teachers,  principals,  as- 
sistant and  district  superintendents,  and  all  other  em- 
ployees in  the  teaching  force,  shall  be  made,  sites  shall 
be  selected,  school  houses  located  thereon  and  plans 
for  the  same  approved,  and  text  books  and  educational 
apparatus  and  equipment  shall  be  adopted  and  pur- 
chased, by  the  board  of  education,  only  upon  the  rec- 
ommendation of  the  superintendent  of  schools,  unless 
it  be  by  a  two-thirds  vote  of  all  the  members  of  the 
board.  Text  books  shall  not  be  changed  oftener  than 
once  in  four  years,  except  on  the  recommendation  of 
the  superintendent,  approved  by  two-thirds  of  all  the 
members  of  the  board.'* 

The  superintendent  was  also  given  the  right  to  at- 
tend all  meetings  of  the  board  and  take  part  in  its  dis- 
cussions. It  was  also  provided  that  the  board  should 
pass  rules  and  regulations  ''subject  to  the  limitations 
contained  in  this  Act.''  There  were  also  provisions 
for  examiners  of  applicants  for  teaching,  of  which  the 
superintendent  was  one,  the  examiners  to  hold  meet- 
ings as  the  board  should  prescribe  upon  recommenda- 
tion of  the  superintendent 

These  rules,  which  were  adopted  by  the  board  at  the 
meeting  of  November  25,  attempted  to  transfer  all 
these  statutory  duties,  prerogatives  and  authority  to 
the  associate  superintendent  of  schools,  Mr.  Morten- 
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son,  and,  in  defining  them,  used  almost  the  identical 
language  of  the  statute.  Virtually  the  statute  was 
copied  but  the  words,  ''Associate  Superintendent  of 
Schools,''  substituted  in  lieu  of  the  statutory  words, 
** Superintendent  of  Schools.'' 

Obviously  the  adoption  of  these  rules  by  the  board 
was  a  violation  of  the  order  of  the  court  finding  that 
Mr.  Chadsey  was  the  superintendent  of  schools  and 
entitled  to  the  oflSce.  The  office  included  not  only  the 
'  title,  salary  and  room,  but  all  the  duties,  responsibil- 
ities, prerogatives  and  authority  prescribed  by  the 
statute  for  such  office,  and  which  were  as  much  ^  part 
of  the  office  as  were  the  title  and  salary,  and  could  no 
more  be  taken  from  him  than  could  these.  These  rules 
purported  to  take  away  from  Mr.  Chadsey  the  substance 
of  the  office,  leaving  him  merely  the  empty  shell.  Re- 
spondents also  attempted  thereby  to  give  Mr.  Morten- 
son,  who  had  been  ousted  by  judgment  from  the  office 
of  superintendent,  all  the  powers  pertaining  thereto, 
in  face  of  the  judgment.  In  other  words,  what  the 
court  ordered  to  be  done  was  done  only  in  part,  and 
what  it  said  should  not  be  done  was  done. 

On  the  following  day,  November  26th,  Mr.  Chadsey 
handed  in  his  resignation,  which  was  accepted.  The 
present  proceedings  followed.  Defendants  were  or- 
dered to  show  cause  why  they  should  not  be  adjudged 
guilty  of  contempt  and  punished.  After  hearing  upon 
the  interrogatories  and  answers,  certain  defendants 
were  found  not  guilty,  the  respondents  were  found 
guilty,  and  the  judgments  in  question  were  entered. 

The  adoption  of  these  rules  was  obviously  an  at- 
tempt to  defeat  or  circumvent  the  judgment  order  of 
the  circuit  court,  and  was  contemptuous.  This  seems 
to  be  conceded,  as  no  contention  to  the  contrary  is 
made  in  the  points  of  the  brief  of  plaintiffs  in  error. 
Nor  are  any  extenuating  circumstances  or  justifi- 
cation suggested  by  respondents  severally  or  joint- 
ly.  The  contumacy  being  thus  impliedly  admitted,  re- 
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spondents  seek  immuiiity  in  certain  rules  of  practice. 
They  first  say  that  the  circuit  court  had  jurisdiction 
to  enter  a  judgment  of  ouster  only,  and  had  no  juris- 
diction to  enter  a  judgment  awarding  the  office  to  Mr. 
Chadsey.  This  was  the  rule  at  common  law,  but  our 
quo  warranto  statute  has  enlarged  this.  The  latter 
part  of  the  first  section,  ch.  112,  Hurd's  Eev.  St.  1919 
(CahilPs  lU.  St.  ch.  112,  ^  1)  reads: 

**When  it  appears  to  the  court  or  judge  that  the 
several  rights  of  divers  parties  to  the  same  office  or 
franchise,  privilege,  exemption  or  license  may  proper- 
ly be  determined  on  one  (1)  information,  the  court  or 
judge  may  give  leave  to  join  all  of  such  persons  in  the 
same  information,  in  order  to  try  their  respective 
rights  to  such  office,  franchise,  privilege,  exemption  or 
liCGnsp  '' 

Section  6  (CahiU's  111.  St.  ch.  112,  ^  6)  authorizing 
a  judgment  for  costs  '*in  favor  of  the  relator"  has  no 
application  to  the  present  case,  where  there  is  no  such 
relator,  the  information  being  filed  on  behalf  of  the 
People  by  the  State's  Attorney,  and  Mortenson  and 
Chadsey  were  joined  as  defendants  to  try  their  re- 
spective rights  as  permitted  under  section  1,  above 
quoted.  That  this  is  a  proper  proceeding  and  that 
judgment  of  reinstatement  may  be  properly  entered, 
has  been  held  in  People  v.  Reinberg,  263  HI.  536;  Peo- 
ple V.  Coffin,  285  111.  344;  Blair  v.  People,  181  HI.  460. 
The  fact  that  Chadsey  is  not  the  relator  in  the  quo 
warranto  proceedings  distinguishes  this  case  from 
those  cited  by  the  respondents  holding  that  the  court 
is  limited  to  a  judgment  of  ouster. 

The  Illinois  decisions  above  cited  sufficiently  answer 
the  contention  that  the  order  of  reinstatement  is  man- 
datory and  stayed  by  appeal.  In  People  v.  Reinberg, 
supra,  certain  relators  sought  for  a  writ  of  mandamus, 
and  it  was  contended  that  to  grant  the  writ  would 
prejudicially  affect  the  rights  of  the  parties  in  the  quo 
warranto  proceeding  then  pending  on  appeal,  in  which 
the  title  of  the  relators  had  been  established.    But  the 
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court  said  the  judgment  of  the  superior  court  in  the 
quo  warranto  proceeding : 

**Is  self-executing  aijd  requires  no  process  to  en- 
force it.  An  appeal  Bond  or  supersedeas  bond  will 
not  operate  to  suspend  such  a  judgment.  {Barnes  <& 
Co.  V.  Typographical  Union,  232  111.  402 ;  17  Encyc.  of 
PL  &  Pr.  489:  20  Encyc.  of  PI.  &  Pr.  1244.) " 

It  may  be  true  in  some  cases  that  if  a  court  is  with- 
out jurisdiction  to  enter  a  judgment,  such  judgment 
is  void  and  its  disobedience  not  contempt;  but  this  has 
no  application  here.  The  quo  warranto  statute  gave 
the  court  jurisdiction  of  the  respective  defendants 
and  the  power  to  enter  judgment  of  ouster  as  to  one 
and  reinstatement  as  to  the  other.  The  validity  of 
that  judgment  cannot  be  attacked  in  a  collateral  con- 
tempt proceeding.  The  court  was  clothed  with  lawful 
power  to  enter  the  judgment,  and  even  if  its  action 
was  erroneous  it  must  be  regarded  as  valid  and  bind- 
ing in  every  collateral  proceeding.  Figge  v.  Rowlen, 
185  HI.  234;  Tolman  v.  Jones,  114  111.  147;  O'Brien  v. 
People,  216  HI.  354;  Franklin  Union  No.  4  v.  People, 
220  HI.  355. 

This  is  not  a  civil  remedy  to  enforce  a  private  right 
of  Chadsey.  It  is  a  cbse  cognizant  at  common  law, 
where  the  contempt  is  an  act  in  disregard  of  the  power 
and  dignity  of  the  cotrt,  having  a  tendency  to  inter- 
rupt the  due  administration  of  justice.  In  such  cases 
the  trial  is  had  upon  answers  made  to  interrogatories 
filed,  and  no  other  evidence  is  heard,  which  was  the 
practice  followed  here.  This  falls  within  the  defini- 
tion of  a  constructive  contempt  of  a  criminal  nature, 
that  is,  a  contempt  committed  not  in  the  actual  pres- 
ence of  or  so  near  the  court  as  to  interrupt  its  pro- 
ceedings, but  which  nevertheless  tends  to  impede  or 
prevent  the  due  administration  of  justice.  People  v. 
Seymour,  191  111.  App.  381,  and  272  111.  295;  Barnes 
&  Co.  V.  Typographical  Union,  232  111.  402.  Anal- 
ogous cases  are  State  v.  Cahill,  131  Iowa  155 ;  State  v. 
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City  of  Pittsburg,  80  Kan.  710;  In  re  Taylor,  62  N.  J. 
L.  131. 

Counsel  for  the  People  earnestly  asks  this  court  to 
hold  that  where  criminal  contempt  is  perpetrated  by 
^  means  of  a  conspiracy,  the  answer  of  each  contemnor 
is  to  be  taken  as  the  answer  of  all  the  conspiring  con- 
temners. The  trial  court  refused  to  follow  this  rule, 
and  found  that  some  of  the  respondents  had  purged 
themselves  of  guilt  by  their  answers,  regardless  of 
the  answers  of  other  respondents.  We  do  not  see 
what  it  would  avail  for  us  to  pass  upon  this  question 
of  practice  in  the  present  state  of  the  record.  To 
agree  with  counsel  in  this  respect  would  probably 
amount  only  to  an  intimation  that  the  trial  court 
might  have  been  in  error  in  finding  some  of  the  re- 
spondents not  guilty.  We  have  no  jurisdiction  to  pass 
upon  those  who  have  been  discharged  of  contempt. 
The  trial  court  did  not  treat  this  as  a  conspiracy,  but 
passed  upon  the  respective  guilt  or  innocence  of  re- 
spondents upon  their  respective  answers,  and  it  has 
been  so  considered  by  us. 

We  agree  with  counsel  for  respondents  that  they 
must  be  proven  guilty  beyond  a  reasonable  doubt,  and  - 
that  in  determining  guilt  or  innocence  the  court  is  con- 
fined to  the  answers  of  each  respondent.  The  respec- 
tive answers  admit  participation  in  the  adoption  and 
passage  of  the  rules  above  referred  to  by  the  respec- 
tive respondents  who  have  been  fecund  guilty. 

Those  may  be  trusted  with  authority  who  willingly 
submit  to  authority.  As  public  officials,  respondents 
should  have  been  keen  to  observe  the  letter  and  spirit 
of  judgments  of  court.  It  is  regrettable  that  they 
were  not. 

After  carefully  considering  the  record  and  what  has 
been  said  in  the  briefs  filed,  in  the  performance  of  our 
obligation  to  exercise  discretion  we  are  unable  to  give 
our  approval  to  the  motion  of  the  State's  Attorney 
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confessing  error  and  asking  that  the  judgment  be  re- 
versed, and  such  motion  is  denied. 

Upon  the  record  the  trial  court  was  justified  in  en- 
tering the  judgments  against  the  respondents,  and 
they  are  affirmed. 

Affirmed. 

Dbvee,  p.  J.,  and  Matchbtt,  J.,  concur. 


The  People  of  the  State  of  Illinois,  Defendant  in 
Error,  t.  Edwin  E.  Grares  and  Boy  F.  Hull, 
Plaintiffs  in  Error. 

Gen.  No.  27,063. 

1.  Statutes — examination  of  legislative  records  to  ascertain  teg- 
isUUive  intent.  To  ascertaia  the  legislative  Inteat  the  court  may 
inspect  the  legislative  Journals  giving  the  history  of  its  acts  and, 
where  acts  are  passed  at  the  same  session  containing  conflicting 
clauses,  the  whole  record  of  legislation  will  be  examined  to  ascertain 
the  legislative  intent  which,  if  ascertained,  is  given  effect  regardless 
of  priority  of  enactment. 

2.  Conspiracy — statutory  penalty.  The  penalty  for  conspiracy  Is 
fixed  by  Session  Law^,  Fifty-First  General  Assembly  1919,  page  428, 
sec  46  (Cahill's  111.  St  ch.  38,  T  116  note),  and  the  trial  court 
in  such  a  case  properly  imposed  a  sentence  of  from  one  to  five  years 
and  a  fine  of  $2,000. 

3.  Statutes — effect  of  printing  entire  amended  statute.  The 
printing  of  an  entire  section  of  a  statute  sought  to  be  amended  can- 
not be  held  to  effect  legislative  enactment  of  anjrthing  except  the 
amendment. 

4.  Statutes — effect  of  separate  amendments  of  a  statute  at  the 
same  legisUUive  session.  Where  two  amendments  to  a  section  of 
the  conspiracy  statute  were  enacted  by  the  legislature  at  the  same 
session,  one  exempting  certain  persons  from  its  operation  and  the 
other  altering  the  penalty,  in  both  cases  the  whole  section  as 
amended  being  set  out  in  accordance  with  constitutional  require- 
ment, the  fact  that  the  enactment  of  the  provision  relating  to  exemp- 
tions was  completed  after  the  one  altering  the  penalty  did  not  have 
the  effect  of  repealing  the  penalty  amendment  and  re-enacting  the 
penalty  provision  as  it  stood  before  amendment. 
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5.  Statutes — effect  of  approval  or  veto  of  an  amendment  upon 
unamended  parts  printed  in  the  bill  to  identify  the  location  of  the 
amendment.  The  approval  or  veto  by  the  governor  of  an  amend- 
ment to  a  statute  will  affect  only  the  proposed  amendment  and  will 
not  operate  upon  other  portions  of  the  statute  printed  in  the  bill 
for  the  purpose  of  identifying  the  place  of  the  amendment  and  to 
enable  the  legislature  and  the  governor  to  form  an  opinion  as  to 
its  fitness,  relation  to  and  effect  upon  the  whole  statute. 

Error  to  the  Criminal  Court  of  Cook  county;  the  Hon.  Thomas 
Taylor,  Jr.,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1921.    Affirmed.    Opinion  filed  January  23,  1922. 

Darrow,  Sissman,  Holly,  Popham  &  Cari^n,  for 
plaintiffs  in  error. 

Robert  E.  Crowe,  for  defendant  in  error;  Edwin  J. 
Rabe^  and  E.  E.  Wilson,  of  counsel. 

Mr.  Justice  McSurely  delivered  the  opinion  of  the 
court. 

This  writ  of  error  brings  before  us  the  question  as 
to  what  is  the  present  statutory  penalty  for  the  crime 
of  conspiracy. 

At  the  Ajnil  term,  1920,  defendants  were  indicted 
by  the  grand  jury  of  the  criminal  court  of  Cook  county 
for  conspiracy.  Upon  trial  they  were  found  guilty 
and  the  jury  by  verdict  fixed  the  punishment  of  each 
defendant  at  imprisonment  in  the  penitentiary,  and  a 
fine  of  $2,000.  The  court  sentenced  them  on  the  ver- 
dict to  im.prisonment  in  the  penitentiary  from  one  to 
i^ve  years  and  to  pay  a  fine  of  $2,000.  Defendants  say 
that  under  the  Conspiracy  Statute  then  in  force,  the 
penalty  is  for  a  term  not  to  exceed  five  years  in  the 
.  i>enitentiary,  or  a  fine  of  $2,000,  or  both,  and  that  tho 
court  had  no  power  to  sentence  except  upon  a  verdict 
fixing  a  definite  term  of  imprisonment  which  might 
have  been  for  any  period  of  time  less  than  five  years. 

This  controversy  arises  because  of  two  amendments 
to  section  46  of  the  Conspiracy  Statute  (Cahill's  IlL 
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St.  ch.  38,  ^  116)  passed  at  the  same  session^ of  the 
legislature  in  June,  1919,  and  the  question  is,  how  did 
these  amendments  affect  the  penalty! 

In  order  to  ascertain  tlie  legislative  intent,  the  court 
may  inspect  the  legislative  journals  givins:  the  history 
of  its  acts.  Eddy  v.  Morgan^  216  111.  437.  Where  acts 
are  passed  at  the  same  session  containing  conflicting 
clauses,  the  whole  record  of  legislation  will  be  exam- 
ined in  order  to  ascertain  the  legislative  intent  which, 
if  ascertained,  is  given  effect  regardless  of  priority  of 
enactment.    Mette  v.  Feltgen,  148  111.  357. 

Upon  argument  before  the  trial  court  upon  the  ques- 
tion of  the  penalty,  the  Journals  of  the  Senate  of  the 
Fifty-First  General  Assembly  for  1919,  and  also  the 
Journal  of  the  House  of  Representatives  for  the  same 
year  relating  to  these  respective  amendments,  were  re- 
ceived in  evidence  and  they  appear  before  us  in  a  bill 
of  exceptions. 

Upon  examination  of  the  legislative  history  of  these 
amendments,  we  are  of  the  opinion  that  the  legislature 
intended  to  fix  the  penalty  for  conspiracy  at  a  fine 
''not  exceeding  $2,000  or  shall  be  imprisoned  in  the 
county  jail  not  exceeding  one  year,  or  shall  be  im- 
prisoned in  the  penitentiary  for  a  term  of  not  less  than 
one  year  and  not  exceeding  five  years,  or  may  be  so 
fined  and  so  imprisoned  in  the  county  jail  or  peniten- 
tiary.*' (Session  Laws,  Fifty-First  General  As- 
sembly 1919,  page  428,  sec.  46,  Cahill's  HI.  St.  ch.  38, 
If  116  note),  and  that  th^  trial  court  imposed  the  sen- 
tences warranted  by  law. 

There  was  introduced  in  the  House,  Bill  No.  621, 
which  appears  on  pages  427  to  431,  inclusive,  of  the 
1919  Session  Laws.  It  is  an  act  to  amend  twenty-one 
different  sections  of  the  Criminal  Code  so  as  to  create 
a  minimum  term  of  one  year  of  imprisonment  in  those 
sections  of  the  Criminal  Code  theretofore  prescribing 
no  minimum  term.  The  purpose  was  obviously  to 
bring  all  persons  convicted  of  violation  of  those  seo- 
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tions  within  the  operation  of  the  Parole  Law.  The  in- 
centive to  this  was  the  decision  in  People  v.  Moses,  288 
111.  281,  where  it  was  held. that  the  minimum  terni  for 
conspiracy  was  one  day,  hence  the  provision  of  the 
Parole  Law  cannot  apply,  for  parole  cannot  be 
granted  before  one  year  of  imprisonment.  This 
House  Bill,  No.  621,  was  introduced  April  30, 1919,  and 
referred  to  the  Committee  on  Judiciary.  May  8  was 
ordered  to  first  reading;  May  9  to  second  reading;  and 
May  29  the  Bill  passed  the  House ;  it  reacheci  the  Sen- 
ate on  June  3,  was  there  referred  to  the  Judiciary 
Committee,  and  June  10  reported  with  an  amend- 
ment; and  June  17  was  passed  by  the  Senate.  June 
18  it  came  back  to  the  House  which  concurred  in  the 
Senate  amendment. 

The  other  bill  to  amend  section  46  of  the  Con- 
spiracy Statute  exempted  the  collective  activities  of 
farmers,  gardeners  and  dairymen  from  the  operation 
of  the  statute.  It  was  introduced  in  the  Senate  June 
10  as  Bill  No.  573,  and  passed  June  12.  It  appears  it 
was  after  this  that  the  Senate  took  up  for  considera- 
tion House  Bill  No.  621,  relating  solely  to  the  penalty. 
Senate  Bill  No.  573,  exempting  farmers,  reached  the 
House  on  June  13,  and  June  14  was  referred  to  the 
Committee  on  Agriculture.  June  16  it  was  read  a 
sfjcond  time  and  certain  amendments  were  adopted  but 
nothing  touching  the  penalty.  June  17,  this  Senate 
Bill  passed  and  was  sent  to  the  Senate  for  its  con- 
currence ;  June  18,  the  Senate  concurred  in  the  amend- 
ments of  the  House.  Thus  final  legislative  action  on 
both  Bills  took  place  on  the  same  day,  June  18.  In 
each  of  these  bills,  as  required  by  the  Constitution 
(section  13,  art.  14),  the  entire  section  sought  to  be 
amended  was  printed  at  length,  and  plaintiflfs  in  error 
contend  that  the  enactment  of  Senate  Bill  No.  573 
was  a  re-enactment  of  the  old  penalty  provision  and  a 
repeal  of  the  penalty  amendment  of  House  Bill 
No.  621. 
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From  this  narrative  it  is  plain  that  in  passing  these 
two  amendments  to  the  Conspiracy  Statute,  the  legis- 
lature intended  to  enact  two  separate  and  unrelated 
laws,  the  one  relating  to  the  penalty,  and  the  other  re- 
moving the  activities  of  certain  classes  of  citizens  from 
the  statute.  Bearing  in  mind  the  situation  with  refer- 
ence to  penal  statutes  with  no  minimum  term  of 
imprisonment,  and  the  desirability  of  bringing  all 
sentences  imposing  imprisonment  in  the  penitentiary 
within  the  operation  of  the  Parole  Law,  it  is  evident 
that  the  legislature  had  no  intention  by  enactment  of 
the  amendment  exempting  farmers  from  the  Con- 
spiracy Statute,  to  affect  or  change  in  any  way  their 
synchronous  legislation  with  reference  to  penalty. 

Under  article  5,  sec.  16  of  the  Constitution,  every 
bill,  before  it  becomes  a  law,  must  be  presented  to  the 
Governor,  and  if  he  approves,  he  shall  sign  it  ''and 
thereupon  it  shall  become  a  law."  House  Bill  No.  621, 
changing  the  penalty,  was  approved  and  signed  by  the 
Governor  June  28,  and  Senate  Bill  No.  573,  exempting 
farmers,  was  approved  and  signed  June  30,  1919. 
Upon  this  is  based  the  argument  that  the  act  of  ap- 
proval of  June  30,  being  subsequent  to  the  approval  of 
the  amendment  touching  the  penalty,  operated  to  re- 
peal that  act  and  re-enacted  the  old  penalty.  We  can- 
not give  assent  to  this  contention.  Section  2,  ch.  131, 
on  Statutes  (CahilPs  111.  St.  ch.  131,  ^  2),  provides 
that  **the  provisions  of  any  statute,  so  far  as  they  are 
the  same  as  those  of  any  prior  statute,  shall  be  con- 
strued as  a  continuation  of  such  prior  provision  and 
not  as  a  new  enactment. '*  Applicable  to  the  present 
question  is  what  is  said  in  Sutherland  on  Statute  Con- 
struction, sec.  237,  page  441: 

'*The  constitutional  provision  requiring  amend- 
ments to  be  made  by  setting  out  the  whole  section  as 
amended  was  not  intended  to  make  any  different  rule 
as  to  the  effect  of  such  amendments.  So  far  as  the 
section  is  changed  it  must  receive  a  new  operation, 
but  so  far  as  it  is  not  changed  it  would  be  dangerous 
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to  hold  that  the  mere  nominal  re-enactment  should  have 
the  effect  of  disturbing  the  whole  body  of  statutes  in 
pari  materia  which  had  been  passed  since  the  first  en- 
actment. There  must  be  something  in  the  nature  of 
the  new  legislation  to  show  such  an  intention  with 
reasonable  clearness  before  an  implied  repeal  can  be 
recognized.  'By  observing  the  constitutional  form  of 
amending  a  section  of  the  statute,'  says  the  court  in 
one  case,  *the  legislature  does  not  express  any  inten- 
tion they  have  to  enact  the  whole  section  as  amended, 
but  only  an  intention  to  enact  the  change  which  is  in- 
dicated. Any  other  rule  of  construction  would  surely 
introduce  unexpected  results  and  work  great  incon- 
venience.' " 

This  expresses  our  opinion  which  is  further  sup- 
ported by  the  decision  in  Svenson  v.  Hanson,  289  111. 
242,  which  expressly  says  that  repetition  of  part  of 
an  old  law  as  part  of  an  amendatory  act  is  not  the 
enactment  of  a  new  law. 

The  printing  of  an  entire  section  sought  to  be 
amended  cannot  in  reason  be  held  to  effect  legislative 
enactment  of  anything  except  the  ameiidment.  The 
only  thing  presented  on  which  the  legislature  was 
asked  to  act  was  the  amendment.  The  title  of  the  Sen- 
ate Bill  No.  573,  exempting  farmers,  indicates  this.  It 
is  ''An  Act  to  amend  Section  46  of  Division  1  of  'An 
Act  to  revise  the  law  in  relation  to  criminal  jurispru- 
dence,' approved  March  27,  1874,  in  force  July  1,  1874, 
as  amended." 

What  would  be  the  effect  of  a  veto  by  the  Governor 
of  a  bill  to  amend  a  statute!  Would  it  nullify  the 
entire  statute  or  only  the  amendment?  Obviously 
only  the  latter.  The  converse  is  also  true,  that  the  ap- 
proval of  the  Governor  was  only  of  the  proposed 
amendment  and  did  not. operate  upon  other  portions 
of  the  statute  printed  in  the  bUl  for  the  purpose  of 
identifying  the  place  of  the  amendment,  and  to  enable 
the  legislators  and  the  Governor  to  form  an  opinion 
as  to  its  fitness,  relation  to  and  effect  upon  the  whole 
statute. 
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Counsel  for  plaintiffs  in  error  have  shown  extraor- 
dinary industry  in  collecting  and  presenting  numerous 
;  cases  to  support  their  theory,  but  none  of  them  alters 

^  the  above  considerations  moving  us  to  our  conclusion. 

,  Other  matters  have  been  presented  upon  which  we 

express  no  opinion,  as  the  reasons  above  noted  are 
sufficient  to  justify  the  affirmance  of  the  judgments. 

Affirmed. 
Dever,  p.  J.,  and  Matchett,  J.,  concur. 


Pennsylvania  Retreading  Tire  Company,  Appellant,  t. 
Sol  H.  Goldberg,  Appellee. 

Gen.  No.  26,799. 

1.  Contracts — necessity  that   party   responsible  for   ambiguity 
I                 explain  same.    Where  a  contract  1b  drawn  by  a  party's  attorney, 

such  party  is  responsible  for  the  language  used  andr  if  there  is  any 
ambiguity,  it  devolves  upon  such  party  to  give  an  explanation  of  it 

2.  Contracts — hov)  contract  construed.  Courts  will  always,  If 
possible,  so  construe  a  contract  as  to  give  efTect  to  it  and  make  it 
enforceable. 

3.  Contracts — duty  to  perform  alternative  obligation.  Where  a 
promisor  has  the  right  to  elect  to  do  one  of  two  things  and  by  his 
conduct  evinces  his  intention  not  to  do  one  of  the  things,  he  wiU 
thereby  be  bound  to  do  the  other. 

4.  Contracts — when  defendant  liable  under  alternative  obliga- 
tion. Where  defendant,  in  consideration  of  certain  things  to  be  done 
by  plaintiff  which  it  is  admitted  have  been  done,  agreed  to  organize 
a  corporation  and  deliver  to  plaintifT  stock  therein  of  the  market 
price  of  $120,000  and,  by  another  paragraph  of  the  contract,  it  was 
agreed  that  defendant  should  at  any  time  prior  to  the  delivery  of 
such  stock  have  a  right  to  pay  in  lieu  thereof  the  sum  of  $50,000, 
he  must  be  held,  upon  failing  to  organize  the  corporation  and  deliver 
the  stock,  to  have  elected  to  pay  the  sum  of  $50,000,  and  the  court 
erred  in  refusing  to  hold  that  he  was  liable  in  that  Bum  and  in 
finding  him  liable  for  nominal  damages  only. 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon..  Wells  M. 
Cook,  Judge,  presiding.    Heard  in  this  court  at  the  March  term,  1921. 
Vol  ccxxiv  It 
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Reversed  and  Judgment  here  for  $56,132.09.    Opinion  filed  January 
23,^922.    Rehearing  denied  February  6,  1922. 

Mills  &  Howe  and  George  J.  Edwaeds,  Jb.,  for  ap- 
pellant. 

JuDAH,  WiLLARD,  WoLF  &  Reichmann,  foT  appellee. 

Mr.  Jx^sticb  Matchett  delivered  the  opinion  of  the 
court. 

The  appellant  in  this  case,  who  was  plaintiff  below, 
is  a  corporation  organized  under  the  laws  of  the  State 
of  Pennsylvania.  It  brought  a  suit  against  the  de- 
fendant, Goldberg,  based  upon  the  terms  of  a  contract 
in  writing  entered  into  between  the  parties  on  May  . 
12, 1919.  This  writing  recites  a  prior  contract  between 
the  plaintiff  and  a  corporation,  known  as  the  Whittier 
Company,  whereby  plaintiff  became  an  assignee  of  the 
exclusive  right  to  manufacture,  use  and  vend  the  in- 
ventioji,  products  and  process  covered  by  an  applica- 
tion for  a  U.  S.  patent,  serial  number  265839. 

The  contract  recites  that  it  was  the  desire  of  the 
party  of  the  second  part  (the  plaintiff)  to  assign  its 
rights  under  said  contract  to  the  party  of  the  first 
part  (the  defendant)  and  all  equipment  and  inventory 
connected  therewith.  It  was,  therefore,  mutually 
agreed  that  the  plaintiff  assign  to  defendant  the  entire 
right,  title  and  interest  which  it  obtained  from  the 
Whittier  Company  to  the  defendant,  for  which  de- 
fendant agreed  to  pay  $30,000  in  cash,  upon  proof  of 
the  authorizing  of  the  execution  of  the  agreement,  and 
further : 

'*  Third,  The  party  of  the  first  part  further  agrees 
that  within  ninety  days  after  payment  of  said  $30,000, 
he  will  organize  a  corporation  and  deliver  to  the  party 
of  the  second  part  as  much  of  the  capital  stock  of  said 
corporation  as  will  amount,  at  the  market  price  at 
date  of  delivery,  to  the  sum  of  $120,000. 

''Fourth,  The  party  of  the  first  part  shall,  however, 
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hav6  the  right  at  any  time  prior  to  the  delivery  of  the 
stock,  to  pay  to  the  party  of  the  second  part,  the  sum 
of  $50,000,  in  lieu  of  delivery  of  said  stock.'' 

The  statement  of  claim  alleged  in  effect  that  plain- 
tiff complied  with  all  the  terms  of  the  contract  on  its 
part;  that  defendant  had  paid  the  $30,000  as  required 
by  the  contract,  but  that  defendant  had  not  organized 
a  corporation  as  agreed  within  90  days,  nor  delivered 
to  the  plaintiff  capital  stock  of  the  corporation  amount- 
ing at  the  market  price  at  the  date  of  delivery  to  $120,- 
000,  nor  any  stock  whatsoever,  nor  had  he  at  any 
time  offered  to  deliver  the  stock,  nor  paid  to  plaintiff 
the  sum  of  $50,000  as  required  by  the  contract.  Plain- 
tiff, therefore,  claimed  as  due  the  sum  of  $120,000  to- 
gether with  interest  thereon,  from  and  after  August 
12,  1919. 

Defendant,  in  his  affidavit  of  merits,  admitted  the 
execution  of  the  contract,  the  assignment  and  reassign- 
ment of  the  invention  and  contract,  the  payment  of  the 
$30,000,  and  further,  that  he  had  not  organized  a  cor- 
poration, and  had  not  delivered  or  offered  to  deliver 
to  plaintiff  any  stock  of  said  corporation,  and  admit- 
ted that  he  had  not  at  any  time  paid  to  plaintiff  the 
sum  of  $50,000  referred  to  in  the  said  contract.  He 
denied  that  the  plaintiff  suffered  loss  in  the  sum  of 
$120,000,  and  denied  that  any  such  sum  or  part  thereof 
was  due  to  the  plaintiff.  The  cause  was  tried  by  the 
court  without  a  jury.  The  parties  introduced  evidence 
which  is  without  substantial  conflict. 

At  the  conclusion  of  the  evidence  the  plaintiff  moved 
the  court  to  find  the  issues  for  it,  and  to  find  that  the 
plaintiff  was  entitled  to  recover  from  the  defendant 
the  sum  of  $120,000,  with  interest,  from  August  12, 
1919.  It  requested  further  that  in  the  event  the  court 
should  find  that  the  damages  sustained  by  plaintiff 
were  not  $120,000,  then  as  an  alternative,  that  the 
court  find  that  the  plaintiff  was  entitled  to  recover 
from  the  defendant  the  sum  of  $50,000,  with  interest 
from  the  same  date. 
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The  defendant  requested  the  court  to  find  the  issues 
for  the  defendant,  and  further  to  find  **that  plaintiflf 
is  not  entitled  to  recover  more  than  nominal  damages 
in  this  cause,"  in  the  event  that  the  court  should  over- 
rule defendant '3  motion  made  at  the  close  of  all  the 
evidence,  to  find  the  issues  for  defendant.  The  de- 
fendant further  requested  the  court  to  hold  as  propo- 
sitions of  law  that  the  plaintiff  was  not  entitled  to 
recover  more  than  nominal  damages,  'Hhat  the  (K)n- 
tract  sued  upon  in  this  case  is  too  uncertain,  indefinite 
and  incomplete  to  be  capable  of  enforcement  in  this 
suit.'' 

The  court  refused  to  find  as  requested  by  plaintiflF 
that  plaintiff  was  entitled  to  recover  the  sum  of 
$120,000,  with  interest,  and  refused  to  fijid  in  the  al- 
ternative that  plaintiff  was  entitled  to  recover  the 
sum  of  $50,000,  with  interest,  and  refused,  at  the  re- 
quest of  the  defendant,  to  fijid  the  issues  for  the  de- 
fendant, and  refused  to  hold,  as  a  matter  of  law,  that 
the  plaintiff  was  not  entitled  to  recover,  but  held  sls 
a  matter  of  fact  and  law,  as  requested  by  defendant, 
that  the  plaintiff  yas  not  entitled  to  recover  more  than 
nominal  damages.  The  court  also  refused  to  hold, 
as  a  matter  of  law,  that  the  contract  sued  upon  was  too 
uncertain,  indefinite  and  incomplete  to  be  capable  of 
enforcement.  Thereupon  the  court  made  a  general 
finding,  finding  the  issues  for  the  plaintiff  and  against 
the  defendant,  and  assessing  the  damages  of  the  plain- 
tiff in  the  sum  of  one  cent.  And  plaintiff's  motions  to 
set  aside  the  finding  and  to  grant  a  new  trial  and  in 
arrest  of  judgment  being  denied,  the  court  entered 
judgment  upon  the  £nding,  and  this  appeal  followed. 

The  appellee,  defendant,  has  not  assigned  cross  er- 
rors, and  we  assume  therefore  he  must  be  held  to 
concede  that  the  contract  was  not  so  uncertain  and 
indefinite  as  to  preclude  recovery  thereon.  The  sole 
question  to  be  decided  upon  this  appeal,  therefore,  is 


Digitized  by  CjOOQ IC 


Chicago — First  District — January,  1922.     245 

Pennsylvania  Retreading  Tire  Co.  v.  Goldberg,  224  111.  App.  241. 

whether  the  court  erred  in  its  finding  as  to  the  aniount 
of  damages  recovered. 

Appellant  contends,  first,  that  it  was  entitled  to  a 
finding  in  its  favor  in  the  sum  of  $120,000,  or  in  the 
alternative,  to  a  finding  that  the  sum  of  $50,000  was 
due.  The  plaintiff,  appellant,  relies  on  a  line  of  cases 
holding  that  where  a  party  has  a  right  to  discharge  his 
obligation  by  the  delivery  of  specific  property,  upon 
his  failure  so  to  do  the  obligation  is  converted  into  a 
money  demand,  for  which  the  obligee  may  sue  and 
recover.  Th^  leading  case  announcing  this  rule  is  Rob- 
erts V.  Beatty,  2  Pen.  &  W.  (Pa.)  68,  where  plaintiff 
sued  upon  two  due  bills  as  follows : 

*'0n  the  1st  day  of  October  next,  due  A.  B.  Roberts 
two  bureaus  at  Camahan's  shop,  in  Butler. 
May  31,  1826. 

WiUiam  Beatty.*^ 
and 

''On  the  1st  day  of  January,  due  Abner  R.  Roberts 
two  bureaus  at  Camahan's  shop,  in  Butler,  and  one 
dough-chest. 
May  31,  1826. 

William  Beatty. '' 

It  was  there  held,  construing  these  contracts,  that 
the  payer  had  an  election  to  pay  at  the  time  and  place 
in  the  property  stipulated  for  or  in  money.  In  Smith 
V.  Dunlap,  12  111.  184,  an  agreed  case  was  submitted  to 
the  trial  court  showing  that  the  defendant  Dunlap 
made  his  note  for  the  sum  of  $131,480.52,  payable  in 
** State  of  Illinois  indebtedness";  that  the  note  had 
matured  and  was  unpaid ;  that  the  market  value  of  Illi- 
nois State  indebtedness  was  twenty  cents  on  the  dol- 
lar.   Construing  this  note,  the  court  said : 

''The  sum  expressed  in  the  obligation  indicates  the 
true  amount  of  the  debt ;  and  the  other  provision  is  in- 
serted for  the  benefit  of  the  debtor,  and  relates  exclu- 
sively to  the  mode  of  payment.  If  he  does  not  avail 
himself  of  the  privilege  of  discharging  the  debt  in 
property,  the  obligation  becomes  a  naked  promise  to 
pay  the  amount  in  money." 
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Other  cases  announcing  a  similar  rule  are  Borah  v. 
Curry,  12  111.  66;  Bilderback  v.  Burlingame,  27  HI. 
338;  Childs  v.  Fischer,  52  111.  205;  Barstow  v.  Mc- 
Lachlan,  99  111.  641;  McKinnie  v.  Lane,  230  111.  544. 
The  defendant,  appellee,  contenjJs  that  all  these  cases 
are  inapplicable  because  he  says :  **It  will  be  found  as 
we  have  before  said  that  *In  every  case  cited  to  sup- 
port the  appellant's  contention,  there  was  a  settled 
and  acknowledged  debt  in  terms  of  money  or  dollars, 
which  the  debtor  was  privileged  to  pay  in  specified 
articles  or  goods,  or  an  obligation  to  pay  so  much 
money,  either  in  money  or  goods,  and  the  principle 
laid  down  in  all  the  cases  to  the  effect  that  a  failure  to 
pay  in  articles  or  goods  obliges  the  debtor  to  pay  ab- 
solutely the  money  which  he  has  specifically  acknowl- 
edged to  be  due,  or  which  he  has  specifically  agreed  to 
pay.'  "  Defendant  contends  that  as  his  undertaking 
under  clause  3  of  the  contract  was  solely  and  only  to 
deliver  stock  and  not  to  pay  money,  the  failure  to  de- 
liver the  stock  did  not  convert  his  undertakings  and 
obligations,  under  clause  3  of  the  contract,  into  an . 
undertaking  and  obligation  to  pay  money  in  the  sum 
of  $120,000,  or  any  other  amount;  that  his  obligation 
was  solely  to  deliver  certain  property  for  which,  upon 
his  failure  to  deliver,  he  would  be  liable  for  damages. 
Further,  that  since  it  is  impossible  to  ascertain  the 
amount  of  stock  which  should  be  delivered,  the  cx)n- 
tract  is  so  indefinite  and  uncertain  as  to  be  unenforce- 
able. In  support  of  this  contention  the  defendant 
cites  a  line  of  cases  of  which  the  one  most  relied  on  is 
Gillin  V.  Hopkins,  28  Cal.  App.  579,  153  Pac.  724. 

We  think,  however,  the  cases  cited,  as  appellant 
points  out,  are  easily  distinguishable  from  this  case  in 
two  material  and  important  respects:  First,  that  in 
no  one  of  these  cases  did  the  debtor  have  the  alterna- 
tive right  to  discharge  his  obligation  by  the  delivery 
of  property  or  by  the  payment  of  money;  and  sec- 
ondly, that  in  those  cases  the  parties,  by  the  terms  of 
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the  contract,  did  not  fix  the  value  of  the  goods  to  be 
delivered  by  specifying  in  the  contract  that  it  was  to 
be  of  so  much  market  value. 

If  we  were  to  consider  the  third  paragraph  of  the 
contract  standing  alone  there  might  be  merit  to  ap- 
pellee's contention  that  it  does  not  contain^  any  spe- 
cific promise  to  pay  a  ^um  certain  in  money  which  is 
recognized  as  a  debt.  However,  the  evidence  which 
was  submitted  showing  the  circumstances  under  which 
the  contract  was  made,  and  the  consideration  for  it, 
indicates  a  specific  balance  due  on  the  purchase  price, 
amounting  to  $120,000.  The  contract  was  drawn  by 
defendant's  attorney.  Defendant  was  therefore  re- 
sponsible for  the  language  used,  and  if  there  is  any 
ambiguity  in  the  language  it  would  seem  to  devolve 
upon  the  defendant  to  give  an  explanation  of  it. 
Moreover,  courts  will  always,  if  possible,  construe  a 
contract  so  as  to  give  effect  to  it  and  make  it  en- 
forceable. 

There  was  evidence  going  to  the  consideration  of  the 
case  tending  to  show  a  balance  due  of  $120,000.  The 
evidence  shows  and  the  affidavit  of  merits  admitted 
the  complete  performance  by  plaintiff  of  everything 
that  it  was  obligated  to  do  under  the  contract.  It  also 
shows  a  clear  and  intentional  breach  of  the  terms  of 
the  contract  by  defendant  in  his  failure  to  organize  a 
corporation,  thus  rendering  himself  incapable  of  ful- 
filling his  obligations.  This  court  is  loath  to  place  a 
construction  upon  a  contract  which  would  permit  one 
party  to  receive  all  the  benefits,  but  deny  the  payment 
of  the  consideration  to  the  other  party  on  the  ground 
that  it  is  indefinite  and  uncertain.  Construing  the 
third  paragraph  alone  in  the  light  of  oral  evidence 
received,  we  should  be  inclined  to  hold  with  the  plain- 
tiff that  there  was  a  specific  sum  of  $120,000  due  for 
which,  upon  defendant's  failure  to  organize  a  corpora- 
tion and  deliver  stock,  he  became  liable  to  pay  in 
money.  But  we  are  not  allowed  to  construe  the  third 
paragraph  standing  alone.    The  provisions  of  it  are, 
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we  think,  clearly  modified  by  the  fourth  paragraph, 
which  gives  to  the  defendant  the  right  at  any  time 
prior  to  the  delivery  of  the  stock  to  pay  to  plaintiff  the 
sum  of  $50,000  in  lieu  of  the  delivery  of  the  stock.  It 
is  pur  duty  to  construe  these  paragraphs  together,  and 
we  think  this  fourth  paragraph  shows  conclusively 
that  the  parties  did  not  intend  defendant  should  be 
obligated  in  any  event  to  pay  $120,000.  The  fourth 
paragraph  gives  to  defendant  in-  the  alternative  the 
absolute  right  to  discharge  his  obligation  by  the  pay- 
ment of  $50,000.  In  other  words,  construing  these  two 
clauses  together,  the  same  must  be  taken  to  mean  that 
defendant  may  organize  a  corporation  and  deliver  the 
stock  or  in  the  alternative,  and  at  his  election,  he  may 
pay  the  sum  of  $50,000. 

We  think  it  is  settled  law  that  where  a  promisor 
has  the  right  to  elect  to  do  one  of  two  things,  and  by 
his  conduct  evidences  his  intention  not  to  do  one  of 
the  things  stipulated  to  be  done,  he  will  thereby  be 
bound  to  do  the  other.  We  therefore  think  that  by 
Goldberg's  failure  to  organize  the  corporation  and 
deliver  the  stock,  he  must  be  held  to  have  elected  to 
pay  the  sum  of  $50,000  according  to  the  provision  of 
the  fourth  paragraph.  Gobble  v.  hinder,  76  111.  157 ; 
Sedgwick  on  the  Measure  of  Damages  (7th  ed.)  421; 
Ridgely  v.  Clodfelter,  43  111.  195 ;  Irving  v.  Bond,  76 
Neb.  293;  State  v.  Worthington's  Ex'rs,  7  Ohio  171; 
Drake  v.  White,  117  Mass.  10;  Board  of  Education  v. 
Townsend,  63  Ohio  St.  514. 

The  court  erred  therefore  in  refusing  to  hold  in  the 
alternative,  as  requested  by  plaintiff,  that  the  defend- 
ant was  liable  for  the  sum  of  $50,000,  with  interest 
from  August  10,  A.  D,  1919.  The  judgment  of  the 
municipal  court  will  be  reversed,  and  judgment  en- 
tered here  in  favor  of  appellant,  Pennsylvania  Re- 
-treading Tire  Company,  and  against  Sol  H.  Goldberg, 
appellee,  in  the  sum  of  $56,132.09. 

Reversed  and  judgment  here  for  $56,132.09. 

Dbveb,  p.  J.,  and  MoSurely,  J.,  concur. 
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Great  Western  Hat  Works,  Appellee,  y.  Pride  Hat 
Company  and  Samuel  Katz,  on  appeal  of  Samue) 
Katz,  Appellant. 

Geti.  No.  26,892. 

1.  Btlls  and  W0TE8 — tohcn  judgment  may  he  confessed  before 
maturity  of  notes.  Under  a  power  of  attorney  contained  In  promis- 
sory notes  authorizing  any  attorney  of  any  court  of  record  to  ap- 
pear for  "us  in  such  court  in  term  time  or  vacation,  at  any  time 
hereafter,  and  confess  a  Judgment  without  process,"  judgment  may 
be  confessed  before  the  maturity  of  the  notes. 

2.  Judgment — how  affidavit  in  support  of  vfiotion  to  open  up  judg- 
ment hy  confession  construed.  An  affidavit  in  support  of  a  motion 
to  open  up  and  vacate  a  Judgment  by  confession  under  a  power  of 
attorney  is  strictly  construed  against  the  pleader. 

3.  Evidence — when  parol  evidence  not  admissible.  Where  prom- 
issory notes  plainly  showed  an  unconditional  promise  on  the  part 
of  both  makers  to  pay,  parol  proof  could  not  be  received  to  vary 
their  terms. 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Chables 
A.  Williams,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1921.    Affirmed.    Opinion  filed  January  23,  1922. 

ScHOENBROD  &  RosENGARD,  for  appellant. 
Louis  J.  Delson,  for  appellee. 

Mr.  Justice  Matchett  delivered  the  opinion  of  the 
court. 

Plaintiff  below  caused  a  confession  of  judgment  to 
be  entered  against  defendant  appellant  in  the  sum  of 
$1,431.85,  with  an  allowance  of  $150  attorneys*  fees, 
upon  six  promissory  notes.  All  tliese  notes  were  dated 
May  2,  1919,  payable  to  the  order  of  the  plaintiff,  with 
power  to  confess  judgment.  The  notes  were  signed, 
** Pride  Hat  Co.  by  Samuel  Katz,  president,''  and  un- 
derneath this  signature  appeared  the  further  signa- 
ture,''Samuel  Katz.'' 
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The  judgment  against  defendant  appellant  was  en- 
tered September  8,  1920,  and  the  notes  were  not,  by 
the  terms  thereof,  due  at  that  time.  The  defendant, 
Samuel  Katz,  made  a  motion  to  open  up  and  vacate  the 
judgment,  which  motion  was  denied,  and  from  that 
order  this  appeal  is  taken.  In  Support  of  the  motion 
the  affidavit  of  Samuel  Katz  was  submitted.  It  set 
forth  that  none  of  the  notes  upon  which  judgment  was 
entered  was  due  and  payable  at  the  time  of  the  entry 
of  judgment  and  the  respective  dates  upon  which  the 
notes  would  become  due ;  that  the  notes  were  executed 
upon  consideration  of  merchandise  sold  and  delivered 
to  the  Pride  Hat  Company;  that  Samuel  Katz  signed 
said  notes  as  a  maker  at  the  request  of  the  plaintiff, 
for  the  purpose  of  guaranteeing  payment  of  said  notes 
( by  the  Pride  Hat  Company,  and  as  surety  for  the  said 
Pride  Hat  Company;  that  he  was  not  indebted  to  the 
plaintiff  in  any  sum  of  money  personally,  but  merely 
executed  them  as  a  comaker  with  the  Pride  Hat  Com- 
pany, for  the  purpose  of  guaranteeing  payment  of 
said  notes ;  all  of  which  facts  plaintiff  had  full  knowl- 
edge of  at  the  time  of  the  execution  of  said  notes. 

The  affidavit  did  not  deny  that  the  amount  named  in 
the  notes  as  an  indebtedness  was  in  fact  owing. 

The  power  of  attorney  on  each  of  these  notes  author- 
ized irrevocably  any  attorney  of  any  court  of  record 
to  appear  for  '*us  in  such  court  in  term  time  or  vaca- 
tion, at  any  time  hereafter,  and  confess  a  judgment 
without  process,  etc."  Under  such  a  power  judgment 
may  be  confessed  before  the  maturity  of  the  note. 
Sherman  v.  Baddely,  11  111.  622;  Adam  v.  Arnold,  86 
111.  185;  McDonald  v.  Chisholm,  131  HI.  273;  Blanck  v. 
Medley,  63  111.  App.  211;  Shepherd  v.  Wood,  73  HI. 
App.  486;  Allport  v.  Meutsch,  166  HI.  App.  172. 

An  affidavit  of  this  sort  is  strictly  construed  against 
the  pleader.  The  notes  plainly  showed  an  uncondi- 
tional promise  on  the  part  of  both  makers  to  pay  and 
parol  proof  could  not  be  received  to  vary  these  terms. 
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Travelers'  Ins.  Co.  v.  Mayo,  70  HI.  App.  627,  aflBrmed 
170  HL  498;  Johnson  v.  Hennessey,  197  111.  App.  622; 
Moyses  v.  Schendorf,  238  111.  232. 

The  judgment  is  affirmed. 

Affirmed. 

Deyeb,  p.  J„  and  McSurely,  J.,  concur. 


Leander  Hamilton  HeCormick  et  aL,  and  Robert  H. 
HcCormicky  Trustee  of  will  of  B.  Hall  HeCormiek, 
Deceased,  Appellants,  t.  Edward  F.  Brennan, 
Appellee. 

Gen.  No.  26,942. 

1.  Landlobd  and  tenant — when  premiset  not  leased  for  illegal 
purposes.  In  an  action  upon  a  lease,  a  plea  that  the  premises  were 
leased  to  defendant  for  the  purpose  of  conducting  a  saloon  and  dram- 
shop, and  for  no  other  purpose  whatsoever,  and  that  State  and 
federal  laws  thereafter  prohibited  the  sale  of  intoxicating  liquors 
and  the  conducting  of  a  dramshop,  was  bad  on  special  demurrer 
showing  that,  by  the  terms  of  the  lease,  the  premises  were  leased 
for  a  buffet  and  for  no  other  purpose.  ^ 

2.  WoBDS  AND  PHBASES — "huffeV*  A  "buffet"  is  a  public  place 
for  lunch  or  light  refreshments. 

3.  Intoxicating  liquobs — wliat  is  **dratnshop.**  A  "dramshop"  is 
a  place  where  liquors  are  sold. 

4.  Intoxicating  liquors — saloon  as  not  necessarily  place  where 
liquors  are  sold.  A  saloon  ia  not  necessarily  a  place  where  intoxi- 
cating liquors  are  sold. 

6.  Landlord  and  tenant — when  plaintiff  in  action  on  lease  not 
required  to  crave  oyer  of  lease.  In  an  action  upon  a  lease,  it  is 
unnecessary  for  plaintiff  to  crave  oyer  of  the  lease  when  it  is  set 
up  in  the  previous  pleadings. 

6.  Landlord  and  tenant^— /ton?  surrender  of  lease  l>y  tenant  and 
acceptance  by  landlord  may  &c  effected,  A  surrender  of  a  lease  by 
a  tenant  and  its  acceptance  by  the  landlord  may  be  by  oral  agree- 
ment. 

7.  Landlord  and  tenant — construction  of  plea  in  action  for 
rent.    In  an  action  for  rent  due  under  a  lease,  a  plea  which  sets  up 
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that  the  last  assignment  of  the  lease  was  made  against  defendant's 
express  wishes;  that  plaintiffs  nevertheless  allowed  and  permitted 
the  assignment  to  be  made;  that  the  assignee  entered  into  posses- 
sion and  remained  therein  as  the  tenant  of  the  plaintiffs;  and  that 
defendant  was  then  and  there  released  from  the  obligations  of  the 
covenant,  amounts  to  an  averment  that  the  last  assignee  was,  by 
agreement,  substituted  and  accepted  in  place  of  the  former  tenants. 

8.  Landlord  and  tenant — wfiat  releases  lessee  from  obligation  to 
pay  rent.  An  agreement  by  a  landlord  to  the  substitution  of  an 
assignee  of  the  lease  in  place  of  the  former  tenants  will  release  the 
original  lessee  from  his  obligation  to  pa^  rent 

9.  Landlord  and  tenant — when  surrender  of  lease  may  he  by 
oral  agreement.  Although  a  lease  is  under  seal,  it  may  be  surren- 
dered by  oral  agreement  of  the  parties. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Habbt 
B.  MiLLEB,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1921.  Affirmed.  Opinion  filed  January  23,  1922.  Rehearing  denied 
February  6,  1922. 

William  Bee^b,  for  appellants. 

Kelly,  Bubns,  Daly  &  Fitzgerald,  for  appellee. 

Me.  Justice  Matchett  delivered  the  opinion  of  the 
court. 

Plaintiff  appellants  sued  the  defendant  below  in  an 
action  of  assumpsit  to  recover  rent  under  the  terms 
of  a  written  lease.  The  declaration  is  in  three  counts. 
In  the  first  count  the  written  lease  is  set  up  in  Jubc 
verba.  The  demise  was  for  a  term  of  10  years,  and 
it  is  alleged  that  the  defendant  entered  into  posses- 
sion under  the  lease,  and  was  in  possession  from  May 
1,  1910  until  January  16,  1913;  that  on  that  date 
defendant  assigned  his  lease  with  the  consent  of 
plaintiffs.  The  assignment  and  consent  are  each  set 
out  in  Jkbc  verba.  The  count  also  alleges  that  the  rent 
for  January,  February,  March  and  April,  1920,  with 
interest,  is  due  and  unpaid.  The  second  count  is 
the  same  as  the  first,  with  the  exception  that  the  lease 
is  made  a  part  thereof  by  reference,  and  there  are 
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no  allegations  in  regard  to  the  assignment.  The 
third  consists  of  the  common  counts.  Attached  to  the 
declaration  is  a  copy  of  the  account  sued  on,  and  an 
affidavit  as  to  the  execution  of  the  lease,  and  another 
afiSdavit  as  to  the  amount  due. 

To  this  declaration  the  defendant  filed  four  pleas; 
first,  the  general  issue  to  which  a  similiter  was  filed; 
second,  the  plea  of  release,  to  which  the  plaintiff  re- 
plied non  est  factum.  The  third  plea  alleged  the  leas- 
ing of  the  premises  to  be  occupied  by  the  aflBant  **for 
a  buffet,  and  for  no  other  purpose  whatsoever*'; 
that  defendant  entered  into  possession  and  continued 
therein  until  the  16th  day  of  January,  1913,  when  the 
lease  was  assigned  with  the  consent  of  the  lessor. 
That  November  8,  1913,  said  lease  was  again  assigned 
with  the  lessor's  consent;  that  the  assignee  entered 
into  possession  of  the  premises  and  remained  therein 
until  December  19,  1916,  ''when  without  the  knowl- 
edge or  consent  of  the  defendant,  and  against  his 
express  wishes  and  desires,  the  plaintiff  permitted  and 
allowed  the  said  Hugo  J.  Schmidt  to  assign  said  lease 
to  Claude  Lanning,  who  entered  into  possession  of 
said  premises  and  remained  therein  from  December^ 
1,  1916,  as  the  tenant  of  the  plaintiff,  and  the  defend- 
ant was  then  and  there  thereby  released  from  all  lia- 
bility under  the  covenants  of  said  lease." 

The  fourth  plea  alleged  that  the  premises  were 
leased  to  the  defendant  ''for  the  purpose  of  conduct- 
ing a  saloon  and  dramshop,  and  for  no  other  purpose 
whatsoever."  That  by  statutes  thereafter  enacted 
prior  to  July  1,  1919,  the  laws  of  the  State  of  Illinois 
and  of  the  United  States  prohibited  the  sale  of  in- 
toxicating liquors  and  the  conduct  of  a  dramshop  in 
said  premises ;  that  by  virtue  of  these  statutes  and 
by  operation  of  law  said  lease  became  void  and  unen- 
forceable, and  the  defendant  was  not,  therefore,  in- 
debted to  the  plaintiffs  under  the  provisions  or  cove- 
nants contained  in  the  lease. 
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To  these  third  and  fourth  pleas  the  plaintiflfs  filed 
a  general  demurrer,  and  as  to  the  fourth  plea  set  up 
as  special  cause  for  demurrer  that  **it  appears  from 
the  pleadings  that  said  plea  is  false  in  that  the  lease 
set  forth  in  the  declaration  shows  that  the  premises 
were  leased  for  a  buffet  and  for  no  other  purpose,  and 
the  plea  avers  that  the  premises  were  leased  to  the 
defendant  for  the  purpose  of  conducting  a  saloon  and 
dramshop,  and  for  no  other  purpose  whatsoever,  etc." 

The  demurrers  both  as  to  the  third  and  fourth  pleas 
were  overruled.  The  plaintiff  elected  to  stand  by  the 
demurrers,  whereupon  the  court  entered  judgment 
that  the  defendant  go  hence  without  day,  and  entered 
judgjient  for  costs  in  favor  of  the  defendant. 

The  error  relied  upon  and  argued  is  that  the  court 
overruled  the  demurrers,  and  that  it  entered  judg- 
ment against  the  plaintiff.  The  fourth  plea  was  bad 
for  the  reason  set  up  in  the  special  cause  for  demur- 
rer. The  lease  was  set  up  in  the  pleadings,  and 
showed  that  the  premises  were  to  be  used  for  a  buffet. 
According  to  the  Century  Dictionary  a  ** buffet"  is  a 
public  place  for  lunch  or  light  refreshments ;  a  ''dram- 
shop" is  a  place  where  liquors  are  sold.  10  Amer.  and 
Eng.  Encyc.  of  Law  261. 

It  was  unnecessary  for  plaintiff  to  crave  ''oyer"  of 
the  lease,  because  it  was  set  up  in  the  previous  plead- 
ings. Chitty  (11th  Amer.  Ed.),  vol.  1,  p.  432.  More- 
over, the  fourth  plea  alleges  that  the  premises  were 
leased  to  be  used  as  a  saloon,  and  a  saloon  is  not 
necessarily  a  place  where  intoxicating  liquors  are  sold. 
Brewer  d  Hofmann  Brewing  Co.  v.  Boddie,  181  HI. 
622;  Kitson  v.  Ann  Arbor,  26  Mich.  325.  The  demur- 
rer to  the  fourth  plea  should,  therefore,  have  been 
sustained. 

But  the  third  plea  went  to  the  right  of  the  plaintiff 
to  recover  under  any  circumstances,  and,  if  good,  the 
plaintiff  could  not  recover.  The  case,  therefore,  turns 
on  the  validity  of  the  third  plea.    The  appellant  con- 
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tends  this  plea  is  bad.  He  says  that  a  series  of  assign- 
ments of  the  estate  of  a  lessee,  although  consented  to 
by  the  lessor,  will  not  release  the  lessee  from  his  cove- 
nant nnder  seal  to  pay  rent.  We  do  not  question  this 
to  be  the  law.  It  is  so  stated  in  Staines  v.  Morris,  1 
Vesey  &  B.  8  (35  Reprint  Eng.  Rep.  11),  where  Lord 
Chancellor  Eldon  said: 

**It  is  clear  that  where  a  lessee  covenants  that  he 
•  •  •  will  pay  the  rent  and  perform  the  covenants, 
though  he  parts  with  the  possession,  and  though  many 
subsequent  assignments  have  taken  place,  he  remains, 
in  the  case  of  an  express  covenant,  at  least,  liable  dur- 
ing the  whole  term." 

So  also  is  the  law  stated  in  Smith  v.  Harrison,  42 
Ohio  St.  180 ;'  Creveling  v.  DeHart,  54  N.  J.  L.  338.  In 
Barnes  v.  Northern  Trust  Co,,  169  HI.  118,  it  is  said : 

'*  Although  a  landlord  may  have  given  his  consent 
to  an  assignment  by  the  lessee,  and  accepted  the  as- 
signee afi  his  tenant,  and  received  rent  from  him,  yet 
the  lessee  is  not  released  from  his  express  covenant 
to  pay  rent,  unless  the  landlord  has  accepted  the  sur- 
render of  the  lease,  and  released  him." 
But  the  third  plea,  we  think/  alleges  more.  We 
think  it  amounts  to  an  averment  of  surrender  by  the 
tenant,  and  acceptance  of  the  surrender  by  the  land- 
lord. Such  a  surrender  and  acceptance  need  not  nec- 
essarily be  in  writing.  An  oral  agreement  is  suflScient. 
The  plea  sets  up  that  the  last  assignment  was  made 
against  defendant's  express  wishes;  that  plaintiffs  al- 
lowed and  permitted  the  assignment,  nevertheless,  to 
be  made ;  that  the  assignee  entered  into  possession  and 
remained  therein  as  the  tenant  of  the  plaintiffs;  that 
the  defendant  then  and  there  was  released  from  the 
obligations  of  the  covenant.  We  do  not  regard  this 
averment  that  defendant  was  released,  when  consid- 
ered in  connection  with  other  averments  in  the  plea, 
a  mere  conclusion  of  law.  On  the  contrary,  we  think, 
taking  the  whole  plea  into  consideration,  it  amounts 
to  an  averment  that  the  last  assignee  was,  by  agree- 
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ment,  substituted  and  accepted  in  place  of  the  former 
tenants.  Such  an  agreement  would  release  defendant 
from  his*  obligation  to  pay  rent.  Although  the  lease 
was  under  seal,  it  might  be  surrendered  by  verbal 
agreement  of  the  parties.  Baker  v.  Pratt,  15  HI.  568. 
Such  an  agreement  may  also  be  inferred  from  the 
conduct  of  the  parties.  Fry  v.  Patridge,  73  111.  51; 
Dills  V.  Stobie,  81  111.  202;  WiUiams  v.  VaJiderbUt^ 
145  in.  246. 

We  think  the  averments  of  this  plea  raised  a  mate- 
rial issue  of  fact.  The  plaintiff  elected  to  stand  by 
his  demurrer  to  a  plea,  which,  if  true,  was  a  good  de- 
fense to  the  action.  Judgment  was,  therefore,  prop- 
erly entered  against  him  for  costs,  and  it  will  be  af- 
firmed. 

Affirmed. 

Deveb,  p.  J.,  and  McSurely,  J.,  concur. 


George  P.  Eastman,  Plaintiff  and  Appellee,  t.  United 
Marble  Companies,  Defendant. 

Daprato  Statuary  Company,  Garnishee.  Carl  B. 
Hinsman,  Execntor  of  last  will  of  John  A.  Mead, 
Deceased,  Inter  yen  ing  Claimant  and  Appellant. 

Gen.  No.  26,788. 

1.  Gaenibhmekt — sufflciency  of  evidence.  In  a  suit  in  attach* 
ment,  where  a  debtor  of  defendant  was  served  as  garnishee  and 
appellant  Intervened  as  the  executor  of  the  will  of  one  claiming  the 
amount  due  under  an  assignment  of  the  account  of  defendant 
against  the  garnishee,  the  claim  being  that  testator  and  not  the 
defendant  was  the  real  owner  of  the  marble  purchased  by  the 
garnishee,  held  that  the  evidence  was  insufficient  to  prove  that  inter- 
pleader's testator  was  the  owner  of  the  marble;  that  he  was  merely 
an  assignee  of  certain  accounts  of  defendant,  and  that  the  evidence 
did  not  show  with  sufficient  deflniteness  that  the  accounts  in  ques- 
tion belonged  to  intestate  or  that  he  had  a  bona  fide  claim  thereto 
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at  the  time  the  attachment  process  was  served  on  the  garnishee. 

2.  Witness — what  adverse  party  entitled  to  testify  to  when  dep- 
osition of  deceased  party  read  in  evidence.  Where  the  deposition 
of  a  deceased  party  is  read  in  evidence,  the  adverse  party  is,  under 
the  fifth  exception  in  section  2  of  the  Evidence  Act  (Cahill's  111.  St. 
ch.  51,  H  2,  subd.  5),  not  limited  to  a  mere  denial  of  the  statements 
made  in  the  deposition  but  is  entitled  to  fully  testify  as  to  the 
facts  and  circumstances  of  the  transaction,  so  far  as  his  knowledge 
extends,  and  thereby  endeavor  to  rebut  said  statements. 

3.  Evidence — when  telegram  sufficiently  authenticated.  A  tele- 
gram introduced  in  evidence  was  suflBciently  authenticated  where 
the  original  paper  as  received  from  the  telegraph  office  was  pro- 
duced under  subpoena,  and  on  its  face  it  appeared  to  be  a  reply  to- 
another  telegram  sent  on  the  previous  day  which  the  other  party 
introduced  in  evidence,  especially  whete  its  genuineness  was  not 
questioned  at  the  time  it  was  offered  in  evidence. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Theo- 
dore Bbentano,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  March  term,  1921.  Affirmed.  Opinion  filed  February 
14,  1922.    Rehearing  denied  February  25,  1922. 

Statement  by  the  Court.  In  this  case  the  contest 
is  between  the  plaintiff  in  attachment  proceedings  and 
the  executor  of  the  last  will  of  an  intervening  claim- 
ant to  ascertain  funds  in  the  hands  of  the  garnishee, 
to  which  funds  said  claimant  during  his  lifetime 
claimed  he  was  entitled.  It  was  admitted  that  the 
plaintiff  was  a  creditor  of  the  defendant  to  more  than 
the  amount  of  the  funds  attached.  On  the  issues  made 
by  said  claimant's  inter]>leas  and  plaintiff's  replica- 
tions thereto,  the  jury  returned  a  verdict  against  the 
interpleader  and  on  October  30,  1920,  judgment  was 
entered  upon  the  verdict  and  this  appeal  followed. 

On  March  16,  1918,  George  P.  Eastman,  a  resident 
of  Rutland,  Vermont,  commenced  the  attachment  suit 
in  the  superior  court  of  Cook  county  against  the 
United  Marble  Companies,  a  corporation.  In  his  aflB- 
davit  he  alleged  that  it  is  indebted  to  him  in  the  sura 
of  $4,901.08,  upon  three  drafts  dated  March  12,  1917, 
for  $1,550  each,  together  with  interest;  that  it  is  not 
a  resident  of  Illinois  and  that  its  place  of  residence 
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is  at  Rutland,  Vermont.  The  attachment  writ  was 
served  on  March  16,  1918,  on  the  Daprato  Statuary 
Company,  a  corporation  having  its  principal  office  at 
Chicago,  as  garnishee.  To  plaintiff's  declaration  the 
United  Marble  Companies  filed  a  plea  of  the  general 
issue.  On  June  11,  1918,  the  garnishee  filed  its  an- 
swer alleging  that  at  the  time  of  the  service  of  the 
writ  it  was  indebted  to  the  United  Marble  Companies 
to  the  extent  of  $2,374.92 ;  that  subsequently,  on  April 
17,  1918,  it  received  notice  from  said  defendant  of  an 
assignment  of  said  indebtedness  by. the  latter  to  one 
John  A.  Mead,  of  Rutland,  Vermoni.  No  further  pro- 
ceedings seem  to  have  been  had  in  the  case  for  about 
10  months. 

•  On  April  7,  1919,  the  said  Mead  filed  three  inter- 
pleas  verified  by  him.  In  the  first  interplea  he  alleges 
that  ''the  goods  and  chattels,  in  respect  of  which  the 
garnishee  •  •  •  alleges  that  it  is  indebted  to  the 
defendant,  United  Marble  Companies,  in  the  amount 
of  $2,374.92,  were,  at  the  tim^  of  the  sale  and  delivery 
thereof  to  the  said  garnishee,  the  property  of  the  said 
John  A.  Mead,  and  that  the  said  goods  and  chattels 
were  then  and  there  so  sold  by  the  defendant  (W 
the  agent  of  the  said  John  A.  Mead,  and  on  his  be- 
half," and  that  by  virtue  of  said  sale  the  said  sum  is 
now  owing  by  the  garnishee  to  him,  and  has  been  for 
a  long  time  prior  to  March  9,  1918.  The  second  inter- 
plea is  substantially  the  same  as  the  first,  with  the 
additional  allegation  that  notice  of  the  facts  that  the 
goods  and  chattels  were  the  property  of  Mead  and 
that  said  debt  was  owing  to  him  was  given  by  him, 
^'through  his  agent,  the  said  defendant,  to  the  said 
garnishee  and  to  the  plaintiff,  George  P.  Eastman, 
prior  to  March  16,  1918."  The  third  interplea  is  sub- 
stantially the  same  as  the  second,  except  that  said 
notice  was  given  in  the  same  manner  ''prior  to  May 
1,  1918."  In  plaintiff's  replication  to  the  first  inter- 
plea he  denies  that  said  goods  and  chattels  at  the 
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time  of  their  sale  and  delivery  to  the  garnishee  were 
the  property  of  Mead,  denies  that  at  said  time  they 
were  so  sold"  by  the  defendant  as  the  agent  of  M^ad, 
denies  that  the  said  debt  of  $2,374.92  is  or  ever  was 
owing  to  Mead,  and  alleges  that  the  same  is  and  was 
one  due  from  the  garnishee  to  the  defendant.  In  the 
replications  to  the  second  and  third  interpleas  the  same 
denials  are  made  and  the  respective  allegations  of 
Mead  as  to  the  giving  of  the  notices  are  denied. 

On  April  8,  1919,  a  stipulation  was  signed  by  the 
attorneys  of  all  parties  providing  for  the  taking  of 
Mead's  deposition  upon  oral  interrogations  at  Rut- 
land, Vermont,  on  May  15,  1919,  before  a  notary  pub- 
lic. After  many  extensions  the  deposition  was  finally 
taken  on  December  31,  1919,  in  the  absence  of  plain- 
tiff's attorney,  and  was  returned,  duly  certified,  to  the 
clerk  of  the  superior  court,  and  on  January  12,  1920, 
was  opened  by  the  clerk  and  filed  in  the  cause.  On 
the  same  day  Mead  died  and  on  March  8,  1920,  by 
order  of  court,  the  executor  of  his  last  will  and  testa- 
ment, Carl  B.  Hinsman,  was  substituted  as  the  party 
interpleading.  Prior  to  the  trial  no  motion  was  made 
by  plaintiff  to  suppress  the  deposition  or  any  part 
thereof.  The  cause  was  called  for  trial  on  October 
20,  1920.  Before  the  jury  were  impaneled,  plaintiff's 
attorney  moved  to  suppress  the  deposition  on  the 
ground  that  it  was  taken  on  a  day  subsequent  to  that 
agreed  to  by  plaintiff  and  at  a  time  when  neither 
plaintiff  nor  his  attorney  were  present.  The  court 
denied  the  motion.  No  cross  errors  are  here  assigned 
by  plaintiff  on  said  ruling. 

After  the  jury  were  sworn  the  attorney  for  the 
intervening  claimant  stated  that,  as  the  sole  issues 
to  be  determined  by  the  jury  were  those  between  said 
claimant  and  plaintiff,  the  former  had  the  right  of 
opening  and  closing  the  examination.  To  this  plain- 
tiff's attorney  assented,  and  thereupon  claimant's  at- 
torney introduced  a  document,  showing  the  appoint- 
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ment  on  February  7,  1920,  by  the  probate  court  of 
Rutland  district,  VeiTQont,  of  said  Hinsman  as  said 
executor,  and  also  offered  Mead's  deix^sition  in  evi- 
dence. Mead  testified,  in  substance,  that  he  is  presi- 
dent of  the  Howe  Scale  Company,  and  of  the  Baxter 
National  Bank  of  Rutland,  Vermont;  that  in  1917, 
he  advanced  to  P.  R.  Eaton,  president  of  the  United 
Marble  Companies,  money  or  credit,  on  three  notes 
signed  by  the  marble  company,  which  notes  were  to 
be  secured  on  marble  which  it  was  shipping  to  the 
Daprato  Statuary  Company;  that  one  note  was  for 
$2,750,  dated  September  22,  1917,  due  October  2,  1917, 
payable  to  the  order  of  John  A.  Mead,  another  for 
$1,200,  and  a  third  for  $800  subsequently  dated,  mak- 
ing a  total  sum  of  $4,750,  together  with  accrued  in- 
terest, no  part  of  which  sum  has  ever  been  repaid 
to  him ;  that  the  amount  of  the  first  note  he  advanced 
in  cash,  and  as  to  the  two  other  notes  he  indorsed 
them,  thereby  loaning  his  credit,  and  the  same  were 
discounted  by  the  marble  company  at  the  Rutland 
County  Bank  and  were  renewed  from  time  tq  time  and 
are  still  outstanding;  that' as  security  for  said  advances 
and  credit  loaned  he  received  from  the  marble  com- 
pany from  time  to  time  assignments  of  certain  a^c-' 
counts  due  it  from  the  statuary  company,  and  cer- 
tain bills  of  lading ;  and  that  as  Eaton  frequently  went 
to  Chicago  he  requested  Eaton  to  advise  the  statuary 
company  of  the  facts  regarding  the  assignment  of 
said  accounts.  Mead  in  his  deposition  identified  cer- 
tain papers  and  documents  which  were  attached 
thereto  as  exhibits.  These  were  read  in  evidence  be- 
fore the  jury  and  are  as  follows:  (1)  The  Marble 
Company's  note  to  Mead  for  $2,750;  (2)  a  written 
order  of  the  same  date  of  the  marble  company  on  the 
statuary  company  to  pay  to  Mead's  order  said  amount, 
*' $1,500  a/c  St.  Paul  job  and  $1,200  a/o  Indianapolis 
job'';  (3)  bill  of  lading,  dated  October  11,  1917,  of 
certain  marble  shipped  in  car  No.  66700  by  the  marble 
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company  from  Rutland  and  consigned  to  the  statuary 
company  at  St.  Paul,  but  which  bill  of  lading  does 
not  show  on  its  face  to  have  been  assigned  to  Meadj 
(4)  written  assignment  to  Mead,  dated  October  13, 
1917,  of  the  account  due  the  marble  company  from 
the  statuary  company,  $1,857,  for  said  shipment  in 
"said  car  as  security  for  the  $800  debt  above  men- 
tioned; (5)  bill  of  lading,  dated  January  16,  1918,  in 
the  name  of  John  A.  Mead  as  shipper,  of  31  boxes 
of  marble,  in  car  No.  42208,  shipped  from  Rutland 
and  consigned  to  Mead  at  St.  Paul;  (6)  bill  of  sale, 
signed  by  the  marble  company  by  its  president,  Eaton, 
dated  December  20,  1917,  purporting  to  transfer  to 
Mead  the  marble  shipped  in  said  car  No.  42208;  and 
(7)  three  written  assignments  by  the  marble  company 
to  Mead,  each  dated  January  19,  1918,  of  three  ac- 
counts against  the  statuary  company,  $387.71,  $841.42, 
and  $333.46,  respectively,  the  first  two  for  marble 
shipped  in  said  car  No.  42208,  and  the  third  for  marble 
shipped  in  car  No.  25506.  y^ 

The  intervening  claimant  aJso  called  as  a  witness 
Henry  B.  Schwarte,  superintendent  of  the  statuary 
company,  garnishee.  He  identified  certain  letters  and 
telegrams  which  were  offered  in  evidence  by  said 
claimant.  It  appears  therefrom  that  on  the  same  day 
(January  22,  1918)  that  the  statuary  company  re- 
ceived from  the  marble  company  the  said  bill  of  lad- 
ing in  the  name  of  Mead  as  shipper  (dated  January 
16,  1918),  it  immediately  wired  the  marble  company, 
**We  await  border  patterns  Indianapolis  sanctuary. 
Who  is  John  A.  Mead  and  how  is  he  connected  with 
last  shipments.  Answer";  that  the  statuary  com- 
pany also  wrote  the  marble  company:  **We  have 
your  letter  of  the  16th  inst.  inclosing  bill  of  lading 
for  car  No.  42208,  *  •  •.  This  shipment  we  note 
is  consigned  to  John  A.  Mead.  While  we  can  surmise 
the  cause  of  your  action  in  billing  this  shipment  in 
this  manner,  it  seems  that  you  might  have  mentioned 
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the  amount  of  his  claim  when  \writing  us ;  as  the  mat- 
ter now  stands  we  cannot  make  a  remittance  of  85% 
of  your  invoice  value  as  you  request.  We  wired  you 
.this  morning  (telegram  repeated).  Up  to  the  present 
writing  we  have  not  received  your  reply  and  will 
await  this  before  making  auy  remittance.''  It  further 
appears  that  on  April  18,  1918  (more  than  one  month 
after  the  statuary  company  had  been  served  as  gar- 
nishee in  the  present  action),  the  marble  company,  by 
Eaton,  its  president,  wrote  the  statuary  company  that, 
confirming  telegram  of  April  16,  **We  hereby  notify 
you  that  assignments  of  our  account  against  you  were 
given  to  John  A.  Mead  *  *  *  on  September  22, 
1917,  and  October  11,  1917,  aud  that  on  December  20, 
1917,  we  gave  him  bill  of  sale  covering  marble  shipped 
to  you  in  car  No.  42208 ;  *  *  *  it  was  to  pay  moneys 
advanced  to  us  by  Dr.  Mead  that  these  assignments 
and  bills  of  sale  were  given  to  him,  as  I  explained  to 
you  while  I  was  at  your  office  on  March  11,  12  and 
13th.'' 

Said  claimant  also  called  as  a  witness  P.  R  Eaton, 
president  of  the  marble  company.  He  testified,  in 
substance,  that  he  first  saw  the  said  letter,  dated 
January  22,  1918,  written  by  the  statuary  company 
to  the  marble  company,  wherein  the  inquiry  was  made 
*'Who  is  John  A.  Mead,"  in  his  office  in  Rutland  on 
January  25,  1918;  that  he  replied  to  the  question  in 
the  letter  by  coining  to  Chicago  about  two  weeks  later 
and  talking  with  the  president  of  the  statuary  company, 
Mr.  Kigali;  that  he  then  informed  Kigali  that  Mead 
had  advanced  the  marble  company  money  from  time 
to  time  on  that  company's  notes,  ** taking  assignments 
of  accounts  as  collateral  security  therefor,"  and  that 
the  marble  company  had  assigned  its  account  against 
the  statuary  company  to  Mead,  **as  collateral  for  ob- 
ligations due  to  him" ;  that  he  further  informed  Kigali, 
as  regards  the  shipment  of  Marble,  made  on  January 
16,  1918,  in  which  the  bill  of  lading  was  in  Mead's 
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name  as  shipper,  that  'Hhe  shipment  was  held  up  by 
Mr.  Eastman  attached  for  a  long  time  at  Rutland,  and 
that  finally  it  was  released  and  forwarded  to  him  in 
the  name  of  John  A.  Mead" ;  that  when  he  (Eaton)*  was 
again  in  Chicago  in  March,  1918,  and  before  the  pres- 
ent attachment  suit  was  cotnmenced,  he  called  at  the 
oflSce  of  the  statuary  company  and  *' collected  some 
money  on  account  of  the  indebtedness  due  to  the 
United  Marble  Companies,"  that  he  tried  unsuccess- 
fully to  collect  it  all,  and  that' what  he  did  collect  he 
turned  over  to  Mead  on  his  return  to  Rutland,  less 
certain  expenses  which  Mead  permitted  him  to  deduct. 

At  the  close  of  the  claimant's  evidence,  the  plaintiff, 
Eastman,  moved  for  an  instructed  verdict  in  his  favor, 
but  the  motion  was  denied. 

The  plaintiff  thereupon  testified  in  his  own  behalf 
and  called  as  witness  Henry  B.  Schwarte,  who  had 
previously  testified  as  a  witness  for  the  claimant.  The 
plaintiff  also  introduced  in  evidence  certain  letters 
and  documents  and  a  telegram.  His  case  proceeded 
on  the  theory  that  the  asignments  of  the  accounts  to 
Mead  by  the  marble  company  were  illegal  and  void 
because  f  3titious  and  made  for  the  purpose  of  defraud- 
ing plaintiff  and  other  creditors  of  the  marble  com- 
pany. 

Plaintiff  testified,  in  substance,  that  as  the  operator 
of  a  marble  quarry  near  Rutland  he  had  had  business 
dealings  with  the  marble  company  for  4  or  5  years; 
that  he  furnished  it  marble  in  bulk  which  it  manu- 
factured ;  that  in  the  spring  of  1917,  Eaton,  president 
of  the  marble  company,  requested  him  to  furnish  mar- 
ble for  certain  altars,  which  marble  it  had  arranged 
to  manufacture  and  sell  to  the  statuary  company ;  that 
he  had  negotiations  with  Eaton  and  Schwarte  (repre- 
senting the  statuary  company),  which  resulted  in  a 
written  agreement  (introduced  in  evidence)  being  exe- 
cuted on  Jime  5,  1917,  whereby  the  statuary  company 
agreed  to  remit  to  Eiistman  at  the  rate  of  $4  per  cubic 
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foot  for  all  ''Eastman's  cream  marble,*'  shipped 
either  to  St.  Paul  or  Indianapolis,  upon  its  orders, 
within  5  days  after  receipt  of  list  of  sizes  contained 
in  each  shipment  and  bill  of  lading  attached,  and 
whereby  the  marble  company  agreed  that  the  amounts 
so  remitted  to  Eastman  might  be  applied  as  payments 
to  it  on  its  St.  Paul  and  Indianapolis  contracts  with 
the  statuary  company;  that  pursuant  to  this  agree- 
ment he  (Eastman)  furnished  certain  bulk  marble 
and  received  payments  for  portions  thereof  from  the 
statuary  company;  that  on  March  16,  1918  (the  day 
the  attachment  proceedings  were  commenced),  there 
was  owing  to  him  on  account  of  shipments  under  the 
agreement  more  than  $2,800 ;  that  in  November,  1917, 
the  marble  company  owed  him  moneys  which  he  had 
unsuccessfully  tried  to  collect;  that  in  the  latter  part 
of  that  month  he  attached  a  carload  of  marble  at  Rut- 
land, which  resulted  in  the  marble  company  giving 
him  an  order  on  the  statuary  company  which  it  sub- 
sequently paid,  and  which  further  resulted  in  a  writ- 
ten agreement  (introduced  in  evidence)  being  entered 
into  between  Eastman  and  Eaton,  dated  December  4, 
1917,  which  recited  the  existence  of  thre  ;  unpaid 
drafts  of  $1,550  each,  dated  March  12,  1917,  the  ag- 
gregate amount  of  which  including  interest  the  marble 
company  owed  Eastman,  and  which  agreement  pro- 
vided, in  substance,  that,  in  consideration  of  the  re- 
lease of  said  Eutland  attachment,  Eaton  was  to  be- 
come personally  responsible  for  the  payment  by  the 
marble  company  of  the  amount  due  on  said  drafts 
(also  introduced  in  evidence)  and  was  to  execute  his 
ten  individual  notes,  aggregating  $4,816.88,  payable 
to  Eastman's  order,  as  collateral  security  to  said  debt 
of  the  marble  company  to  Eastman;  that  neither  the 
drafts  nor  the  notes  have  been  paid,  and  that  there  is 
now  due  him  (Eastman)  thereon  the  sum  of  $5,621.84; 
that  in  February,  1918,  he  had  a  conversation  with 
Eaton,  at  which  the  latter  stated  that  both  he  and 
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the  marble  company  were  without  funds  and  unable 
to  keep  their  promises;  that  on  March  14,  1918,  he 
at  his  oflSce  in  Rutland  received  a  letter  (introduced 
in  evidence)  from  the  statuary  company,  advising  him 
that  Eaton  was  then  in  Chicago  and  that  the  statuary 
company  contemplated  making  a  settlement  with  the 
marble  company  pertaining  to  the  St.  Paul  and  Indi- 
anapolis contracts,  and  requesting  him  to  advise  the 
statuary  company  whether  he  had  any  claim  against 
the  marble  company  for  material  furnished  to  com- 
plete said  contracts ;  that  he  immediately  went  to  Chi- 
cago, and,  after  having  conversations  with  Schwarte 
and  other  representatives  of  the  statuary  company, 
brought  the  present  attachment  proceedings ;  and  that 
during  one  of  his  conversations  with  Schwarte  the 
latter  showed  him  a  certain  telegram  dated  January 
23,  1918,  which  the  statuary  company  had  received  on 
January  24, 1918,  from  the  marble  company.  The  orig- 
inal telegram,  as  received  from  the  telegraph  com- 
pany, was  produced  in  court  by  Schwarte  under  a 
stibpcena,  and  the  same  was  admitted  in  evidence, 
over  the  objection  of  the  attorney  for  the  intervening 
claimant,  as  being  irrelevant  to  the  issues  and  not 
binding  upon  said  claimant.  The  telegram  is  as  fol- 
lows : 

**Car  billed  in  name  of  John.  A.  Mead  because  East- 
man attached  and  tried  to  hold;  this  only  way  to  get 
car  to  you ;  Mead  no  claim  on  car;  send  us  85  per  cent 
of  invoice  as  requested;  wire  answer."  (Sigijed) 
^^ United  Marble  Co." 

At  the  conclusion  of  plaintiff's  testimony  the  at- 
torney for  the  intervening  claimant  moved  to  exclude 
such  of  that  testimony  as  referred  to  occurrences  prior 
to  the  death  of  Mead  (January  12,  1920)  on  the  ground 
of  the  executor  of  Mead's  will  being  a  party  to  the 
suit  and  by  virtue  of  the  provisions  of  section  2  of  the 
Evidence  Act  [Cahill's  111.  St.  ch.  51,  ^  2].  The  motion 
waa  denied. 
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In  rebuttal,  on  behalf  of  the  intervening  claimant, 
P.  R.  Eaton  further  testified  that  he  did  not  sign  on 
behalf  of  the  marble  company,  or  himself  send,  the 
said  telegram  of  January  23  to  the  statuary  company, 
but  would  not  say  but  what  another  representative  of 
the  marble  company  did  sign  and  send  it. 

BuBTON,  Kannally  &  Megak,  for  appellant ;  Chables 
P.  Megan,  of  counsel. 

X     Miller,  Gobham,  Wales  &  Noxon,  for  appellee ;  Ray- 
mond I.  Peuitt,  of  counsel 

Mr.  Presiding  Justice  Gridley  delivered  the  opinion 
of  the  court. 

After  a  careful  examination  of  the  evidence  both 
oral  and  documentary  in  the  present  case,  and  con- 
sidering all  of  the  circumstances  in  evidence,  we  are 
unable  to  say  that  the  jury  were  not  amply  justified 
in  returning  a  verdict  in  favor  of  the  plaintiff  on  the 
issues  as  made  by  the  claimant's  interpleas  and  plain- 
tiff's* replications  thereto.  The  claimant  failed  to 
prove  the  allegations  contained  in  his  interpleas  that 
the  particular  marble,  in  respect  of  which  the  statu- 
ary company  in  its  answer  as  garnishee  admitted  an 
indebtedness  to  the  marble  company  in  the  sum  of 
$2,374.92,  was  Mead's  property.  AH  that  Mead's 
deposition  tended  to  prove,  as  we  read  it,  was,  that 
Mead  had  loaned  the  marble  company  on  its  note  in 
September,  1917,  the  sum  of  $2,750;  had  also  loaned 
his  credit  to  the  marble  company  by  subsequently  in 
the  same  year  indorsing  its  two  other  notes  at  a  bank 
aggregating  $2,000  (which  notes  were  still  outstand- 
ing and  had  not  been. taken  up  by  him),  and,  as  se- 
curity for  said  loan  of  $2,750  and^said  loaned  credit, 
had  taken  assignments  of  certain  accounts  to  become 
due  from  the  statuary  company  to  the  marble  company 
for  certain  marble  shipped,  and  yet  had,  without  giv- 
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ing  direct  notice  himself  to  the  statuary  company  of 
said  assignments,  permitted  the  marble  company  to 
continue  its  dealings  with  the  statuary  company  and 
to  collect  moneys  on  said  accounts  in  its  own  name 
to  all  intents  and  purposes  the  same  as  if  said  assign- 
ments had  not  been  made.  Furthermore,  the  claim- 
ant's evidence  did  not  show  with  sufficient  de^niteness 
that  the  particular  accounts  so  assigned  to  Mead  were 
a  part,  or  what  part  if  any,  of  the  indebtedness  of  the 
statuary  company  to  the  marble  company  at  the  time 
of  the  service  of  the  attachment  writ  in  the  present 
proceedings.  It  appears  from  the  testimony  of  the 
witness,  Schwarte,  that  the  first  notice  that  the  statu- 
ary company  received  that  Mead  was  in  any  way  in- 
terested in  the  dealings  then  being  transacted  between 
it  and  the  marble  company,  was  January  22,  1918, 
when  the  statuary  company  sent  its  telegram,  ask- 
ing information  as  to  Mead  and  how  he  was  connected 
with  a  recent  shipment  made  in  his  name,  to  which 
telegram  the  marble  company  replied  by  wire,  explain- 
ing matters  and  saying,  in  substance,  that  Mead  had 
no  claim  on  ^aid  shipment.  And  there  is  a  noticeable 
conflict  in  the  testimony  of  Mead  and  that  of  Eaton, 
both  witnesses  for  the  claimant.  Mead  in  his  deposi- 
tion, given  on  December  31,  1919,  testified  that  up  to 
that  time  no  part  of  the  alleged  indebtedness  of  the 
marble  company  to  him  had  been  paid.  In  other 
words,  he  testified  in  effect  that  up  to  that  time  he 
had  not  realized  anything  on  the  accounts  alleged  to 
have  been  assigned  to  him  as  security  for  said  indebt- 
edness. Eaton,  on  the  contrary,  testified  that  when 
he  was  in  Chicago  in  March,  1918,  before  plaintiff 
commenced  the  present  attachment  suit,  he  (Eaton) 
collected  some  money  from  the  statuary  company,  on 
account  of  its  indebtedness  to  the  marble  company, 
tried  unsuccessfully  to  collect  it  all,  and  that  on  his 
return  to  Kutland  he  turned  over  to  l^^ead  what  he 
did  collect,  less  certain  expenses  deducted     In  our 
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opinion  it  does  not  sufiSciently  appear  from  all  the 
facts  and  circumstances  in  evidence  that  at  the  time 
of  the  service  of  the  writ  on  the  statuary  company 
(March  16,  1918)  the  intervening  claimant  had,  as 
against  the  attaching  creditor,  Eastman,  a  bona  fide 
claim  to  the  funds  or  any  part  thereof  then  in  the 
hands  of  the  statuary  company  and  owing  to  the 
marble  company. 

It  is  earnestly  contended  by  counsel  for  the  inter- 
vening claimant  that,  because  of  the  provisions  of  sec- 
tion 2  of  the  Evidence  Act  [CahilPs  111.  St.  ch.  51, 
U  2],  Eastman  was  an  incompetent  witness,  and  that 
the  trial  court  erred  in  not  granting  the  motion  of 
said  claimant,  made  at  the  close  of  Eastman's  testi- 
mony to  exclude  such  of  that  testimony  as  referred  to 
occurrences  prior  to  the  death  of  Mead  on  January 
12,  1920.  It  is  provided  in  section  1  of  said  Act 
[CahilPs  111.  St.  ch.  51,  U  1] :  '*That  no  person  shall 
be  disqualified  as  a  witness  in  any  civil  action,  suit 
or  proceeding,  except  as  hereinafter  stated,  by  rea- 
son of  his  or  her  interest  in  the  event  thereof,  as  a 
party  or  otherwise,  ♦  ♦  ♦ ;  but  such  interest  ♦  •  • 
may  be  shown  for  the  purpose  of  affecting  the  credi- 
bility of  such  witness ;  *  *  *.''  And  it  is  provided 
in  section  2  of  said  Act  [CahilPs  111.  St.  ch.  51,  j[  2] 
in  part  as  follows : 

**No  party  to  any  civil  action,  suit  or  proceeding, 
or  person  directly  interested  in  the  event  thereof,  shall 
be  allowed  to  testify  therein  of  his  own  motion,  or  in 
his  own  behalf,  by  virtue  of  the  foregoing  section, 
when  any  adverse  party  sues  or  defends  as  *  *  • 
the  executor,  administrator,  heir,  legatee  or  devisee 
of  any  deceased  person,  ♦  ♦  ♦  uiJess  when  called 
as  a  ^vdtness  by  such  adverse  party  so  suing  or  de- 
fending, and  also  except  in  the  following  cases, 
namely : 

''First.  In  any  such  action,  suit  or  proceeding,  a 
party  or  interested  person  may  testify  to  facts  occur- 
ring after  the  death  of  such  deceased  person,    •    •    •. 
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'^  Fifth.  When,  in  any  such  action,  suit  or  proceed- 
ing, the  deposition  of  such  deceased  person  shall  be 
read  in  evidence  at  the  trial,  any  adverse  party  ot 
party  in  interest  may  testify  as  to  all  matters  and 
things  testified  to  in  such  deposition  by  such  decreased 
person,  and  not  excluded  for  irrelevancy  or  incom- 
petency." 

After  considering  the  testimony  of  Mead,  as  read 
in  evidence  before  the  jury  from  his  said  deposition, 
we  are  of  the  opinion  that,  under  the  provisions  of 
the  fifth  exception  in  said  section  2  of  said  Act 
[CahilPs  111.  St.  ch.-51,  ^  2,  subd.  5],  Eastman  was  a 
competent  witness  to  testify  to  the  facts  which  he  did 
testify  to,  and  that  the  trial  court  did  not  err  in  refus- 
ing to  grant  the  motion  of  the  claimant  above  men- 
tioned. By  said  statute  Eastman  could  testify  in  his 
own  behalf  **as  to  all  matters  and  things"  testified 
to  by  Mead  in  his  deposition  and  not  excluded  from 
the  jury.  We  do  not  think  that  Eastman  was  limited 
to  a  mere  denial  of  Mead's  statements  but  was  en- 
titled to  fully  testify  as  to  the  facts  and  circumstances 
of  the  transactions  so  far  as  his  knowledge  extended, 
and  thereby  endeavor  to  rebut  said  statements.  (See 
Turner  v.  Lee.  254  111.  141,  145;  DeCosta  v.  Bischer, 
287  m.  598,  604.) 

Counsel  for  the  claimant  further  urge  that  the  trial 
court  erred  in  admitting  in  evidence  over  objection 
the  telegram  of  January  23, 1918,  received  by  the  stat- 
uary company  and  signed  ** United  Marble  Co.," 
wherein  it  is  stated  **car  billed  in  name  John  A.  Mead 
because  Eastman  attached  and  tried  to  hold ;  this  only 
way  to  get  car  to  you;  Mead  no  claim  on  car,"  etc. 
It  is  contended  that  it  was  inadmissible  (1)  because  it 
was  not  satisfactorily  authenticated,  and  (2)  because 
it  was  at  most  a  declaration  by  an  assignor  subsequent 
to  the  assignment  and  therefore  not  binding  on  the 
assignee  in  the  absence  of  evidence  connecting  the 
latter  with  the  declaration.    As  to  counsers  first  con- 
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tention^  we  think  that  the  telegram  was  sufficiently 
authenticated  The  original  paper  as  received  from 
the  telegraph  office  by  the  statuary  company  was  pro- 
duced imder  a  subpoena.  On  its  face  it  clearly  appears 
to  be  a  reply  to  another  telegram  sent  on  the  preced- 
ing day  by  the  statuary  company  to  the  marble  com- 
pany, and  which  other  telegram  the  claimant  intro- 
duced in  evidence.  Under  the  circumstances  further 
authentication  was  unnecessary.  {Western  Twine  Co, 
V.  Wright,  11  S.  Dak.  521;  Morgan  v.  People,  W  111. 
58,  62.)  Moreover,  at  the  time  Jthe  telegram  was  of- 
fered in  evidence,  the  claimant  did  not  question  its 
genuineness.  The  only  objections  he  then  made  to  its 
introduction  in  evidence  were  that  it  was  irrelevant 
to  the  issues  and  not  binding  upon  him.  As  to  coun- 
sel's second  contention,  the  general  rule  referred  to  is 
subject  to  some  exceptions.  (2  Wigmore  on  Evidence, 
par.  1086,  p.  1298.)  And,  under  the  facts  and  circum- 
stances disclosed,  we  think  that  the  telegram  was  ad- 
missible as  a  declaration  of  Mead's  admitted  agent, 
the  marble  company,  whom  he  permitted  to  retain 
possession  of  and  exercise  full  control  over  the  prop- 
erty and  accounts  the  same  as  if  the  assignments  had 
never  been  made,  and  whom  he  intrusted  to  collect  the 
accounts  for  him  in  its  own  name.  {Jones  v.  King, 
86  111.  225,  228;  41  L.  E.  A.,  N.  S.,  page  26,  note  C; 
22  Corpus  Juris,  p.  366,  sec.  438.) 

Our  conclusion  is  that  the  judgment  appealed  from 
should  bp  affirmed,  and  it  is  so  ordered. 

Affirmed. 

Babnes  and  Mobbill,  JJ.,  concur. 
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Drumm  Gonstrnction  Company,  Appellee,  t.  George  S. 
Forbes,  Appellant. 

Gen.  No.  26,846. 

1.  Bills  and  notes — wTien  person  ia  holder  of  Chech  in  due 
course.  Where  plaintiff  made  arrangements  with  a  third  party  to 
purchase  a  used  automobile  from  defendant,  no  negotiations  being 
had  with  defendant,  and  to  pay  for  such  automobile  plaintiff  drew 
a  check  in  favor  of  defendant  and  delivered  it  to  the  third  person 
who  delivered  it  to  defendant  in  payment  of  his  own  indebtedness, 
defendant,  having  no  actual  notice  of  the  purpose  for  whlc^  the 
check  was  given,  became  a  holder  in  due  course  and  took  the  check 
free  from  equities  existing  between  plaintiff  and  the  third  party. 

2.  Bills  and  notes — when  payee  of  check  vHthout  notice  of  fraud 
not  required  to  reimburse  drawer.  Where  the  drawer  of  a  check, 
payable  to  defendant,  delivered  it  to  a  third  person  who  fraudulently 
used  it  in  the  payment  of  his  own  indebtedness  to  defendant,  the  lat- 
ter, having  no  notice  of  the  fraud,  should  not,  under  the  rule  that 
where  one  of  two  innocent  parties  must  suffer  by  the  acts  of  a  third, 
he  who  enabled  such  third  party  to  occasion  the  loss  must  sustain  it, 
be  required  to  reimburse  the  drawer  of  the  check  for  the  loss  sus- 
tained. 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Sheridan 
E.  Fbt,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  April  term,  1921.  Reversed.  Opinion  filed  February  14,  1922. 
Rehearing  denied  February  26,  1922. 

Tbnny,  Harding  &  Sherman,  for  appellant;  Habby 
A.  Parkin  and  Mack  C.  Wylie,  of  counsel. 

Charles  M,  Haft,  for  appellee. 

Mr.  Presiding  Justice  Gridley  delivered  the  opin- 
ion of  the  court. 

'  By  this  appeal  the  defendant,  Forbes,  seeks  to  re- 
verse a  judgment  for  $950  entered  against  him  in  the 
municipal  court  of  Chicago  in  a  fourth-class  action 
tried  before  the  court  without  a  jury,  wherein  plaintiff 
claimed  that  defendant  was  indebted  to  it  for  money 
had  and  received  in  the  sum  of  $950. 
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On  the  trial  plaintiff  introduced  a  check  for  $950, 
dated  Januarj^  24,  1919,  drawn  on  a  Chicago  bank, 
payable  to  the  order  of  George  S.  Forbes,  and  signed 
by  plaintiff,  by  H.  A.  Drumm,  treasurer.  The  check 
bore  the  indorsement  of  Forbes  and  he  admitted  that 
he  had  received  the  amount  thereof.  Drumm,  plain- 
tiff's only  witness,  testified  that  the  check  was  ob- 
tained from  him  on  the  day  of  its  date  by  one  Howard 
I.  Lamberton  upon  the  latter 's  representation  that  he 
would  buy  for  the  witness  an  used  automobile  from 
Forbes;  that  he  (Drumm)  never  got  the  automobile; 
that  plaintiff  never  received  anything  for  the  check 
and  never  received  back  the  amount  thereof;  that  2 
or  3  days  before  he  delivered  the  check  he  talked  with 
Lamberton  about  the  proposed  purchase,  and  that  the 
proposition  then  submitted  to  him  was  that  he  could 
secure  said  used  automobile  upon  paj'ment  of  $950  in 
cash  and  the  proceeds  of  another  automobile,  owned 
by  him  and  which  Lamberton  was  selling  for  him ;  that 
before  giving  the  check  to  Lamberton  he  did  not  talk 
with  Forbes;  and  that  the  first  time  he  talked  with 
^im  about  the  transaction  was  in  May,  1920,  about  16 
months  after  Forbes  had  cashed  the  check,  at  which 
conversation  Forbes  said  that  the  check  had  been 
given  to  him  by  Lamberton  in  payment  of  a  debt 
which  Lamberton  owed  him.  At  the  conclusion  of 
plaintiff's  evidence  defendant  moved  for  a  directed 
verdict  in  his  favor  but  the  motion  was  denied. 

Defendant,  who  was  the  only  witness  called  in  his 
behalf,  testified  that  Lamberton  had  borrowed  money 
from  him  for  the  purpose  of  buying  an  used  automo- 
bile and  had  giveii  him  a  note  for  $950,  secured  by  a 
chattel  mortgage  on  an  automobile  o^vned  by  Lamber- 
ton; that  when  the  note  became  due  Lamberton  gave 
him  a  check  to  pay  the  note,  but  payment  of  the  check 
was  refused  because  of  *^not  sufficient  funds";  that 
thereupon  he  called  upon  Lamberton,  who  said  to  him, 
'*If  you  will  wait  here  a  few  minutes  I  will  have  a 
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check  from  the  Drumm  Company  and  with  it  I  will 
pay  you  in  full";  that  shortly  thereafter  a  man  came 
into  the  room,  walked  over  to  Lamberton,  and  gave 
him  the  check  in  question  and  Lamberton  in  turn  de- 
livered it  to  him  (Forbes),  saying:  ''That  is  Mr. 
Drumm  that  you  just  saw  me  talking  to ;  he  just  gave 
me  this  check";  that  thereupon  he  (Forbes)  gave  back 
to  Lamberton  the  note  and  chattel  mortgage,  and  that 
while  Drumm  was  in  the  room  he  (Drumm)  did  not 
say  anything  to  Forbes  or  Forbes  to  Drumm. 

At  the  conclusion  of  all  the  evidence  defendant  re- 
newed the  motion  for  a  directed  verdict  in  his  favor, 
but  the  motion  was  again  denied,  and  thereupon  the 
court  found  the  issues  for  the  plaintiff,  assessed  its 
damages  at  the  sum  of  $950,  and  entered  the  judgment 
appealed  from. 

Counsel  for  defendant  contend,  in  substance,  that 
the  judgment  should  be  reversed  (1)  because  plaintiff 
failed  to  prove  that  defendant  knew  or  had  notice  that 
Lamberton,  who  was  plaintiff's  agent  and  intrusted 
with  the  check,  was  acting  in  violation  of  his  author- 
ity; (2)  because  the  mere  fact  that  defendant  was 
named  as  payee  in  the  check  did  not  put  defendant 
upon  such  notice,  for  the  reason  that  the  payee  of  a 
negotiable  instrument,  who  receives  it  in  good  faith 
from  an  agent  of  the  drawer  in  payment  of  said 
agent's  pre-existing  debt,  is  a  holder  in  due  course, 
and  takes  the  instrument  free  from  equities  between 
the  drawer  and  said  agent;  and  (3)  because,  assuming 
that  Lamberton  acted  fraudulently,  the  loss  must  fall, 
.  a&  between  the  two  innocent  parties,  upon  the  plain- 
tiff corporation,  which  by  its  acts  clothed  Lamberton 
vnth  the  indicia  of  ownership  of  the  check  and  put  it 
in  his  power  to  commit  the  fraudulent  act.  Counsel 
for  plaintiff  contends,  in  substance,  that  under  the  pro- 
visions of  the  Negotiable  Instruments  Law,  defendant, 
as  payee  of  the  check  in  question,  although  he  became 
a  ** holder"  thereof,  was  not  a  ** holder  in  due  course" 
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and  did  not  take  the  check  free  from  existing  equities 
between  the  drawer  and  Lamberton. 

In  section  190  of  the  Negotiable  Instri^ments  Law 
of  Illinois  (Hurd's  Bev.  St.  1919,  eh.  98,  sec.  208  [Ca- 
hill's  HI.  St.  ch.  98,  ^  213])  the  word  ^* holder,'^  as 
used  in  the  act,  is  defined  to  mean  *'the  payee  or  in- 
dorsee of  a  bill  or  note,  who  is  in  possession  of  it,  or 
the  bearer  thereof.  *'  In  sections  52,  56,  57,  58  and  59, 
of  said  Law  [Cahill's  lU.  St.  ch.  98,  T[T[  72,  76,  77,  78, 
79]  it  is  provided: 

**Sec.  52.  A  holder  in  due  course  is  a  holder  who 
has  taken  the  instrument  under  the  following  condi- 
tions : 

1.  That  the  instrument  is  complete,  and  regular 
upon  its  face. 

2.  That  he  became  the  holder  of  it  before  it  was 
overdue,  and  without  notice  that  it  has  been  previous- 
ly dishonored,  if  such  was  the  fact. 

3.  That  he  took  it  in  good  faith  and  for  value. 

4.  That  at  the  time  it  was  negotiated  to  him  he  had 
no  notice  of  any  infirmity  in  the  instrument  or  defect 
in  the  title  of  the  person  negotiating  it. 

*'Sec.  56.  To  constitute  notice  of  an  infirmitj^  in  the. 
instrument  or  defect  in  the  title  of  the  person  negotiat- 
ing the  same,  the  person  to  whom  it  is  negotiated  must 
have  had  actual  knowledge  of  the  infirmity  or  defect, 
or  knowledge  of  such  facts  that  his  action  in  taking 
the  instrument  amounted  to  bad  faith. 

**Sec.  57.  A  holder  in  due  courfee  holds  the  instru- 
ment free  from  aiiy  defect  of  title  or  prior  parties, 
and  free  from  defenses  available  to  prior  parties 
among  themselves,  except  •  ♦  •  (certain  enumer- 
ated defects  and  defenses  apparently  not  here  ap- 
plicable.) 

**Sec.  58.  In  the  hands  of  any  holder  other  than  a 
holder  in  due  course,  a  negotiable  instrument  is  sub- 
ject to  the  same  defenses  as  if  it  were  non-negoti- 
able.   •    •    •. 

**Sec.  59.  Every  holder  is  deemed  prima  facie  to  be 
a  holder  in  due  course ;  but  when  it  is  shown  that  the 
title  of  any  person  who  has  negotiated  the  instrument 
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was  defective,  the  burden  is  on  the  holder  to  prove 
that  he  or  some  person  under  whom  he  claims  acquired 
the  title  aS  a  holder  in  due  course.    *    *    *'* 

In  sections  16  and  30  of  said  Law  [CahiU's  111.  St. 
ch.  98,  T[l[[  36,  50]  it  is  provided : 

\*Sec.  16.  Every  contract  dn  a  negotiable  instru- 
ment is  incomplete  and  revocable  until  delivery  of  the 
instrument  for  th^  purpose  of  giving  effect  thereto. 
As  between  the  immediate  parties,  and  as  regards  a 
remote  party  other  than  a  holder  in  due  course,  the 
delivery,  in  order  to  be  effectual,  must  be  made  either 
by  or  under  the  authority  of  the  party  making,  draw- 
ing, accepting  or  indorsing,  as  the  case  may  be;  and 
in  such  case  the  delivery  may  be  shown  to  have  been 
conditional  or  for  a  special  purpose  only,  and  not  for 
the  purpose  of  transferring  the  property  in  the  in- 
strument. But  where  the  instrument  is  in  the  hands 
of  a  holder  in  due  course,  a  valid  delivery  thereof  by 
all  parties  prior  to  him  so  as  to  make  them  liable  to 
him,  is  conclusively  presumed.  And  where  the  instru- 
ment is  no  longer  in  the  possession  of  a  party  whose 
signature  appears  thereon,  a  valid  and  intentional 
delivery  by  hiin  is  presumed  until  the  contrary  is 
proved." 

'*Sec.  30.  An  instrument  is  negotiated  when  it  is 
transferred  from  one  person  to  another  in  such  man- 
ner as  to  constitute  the  transferee  the  holder  thereof; 
if  payable  to  bearer,  it  is  negotiated  by  delivery;  if 
payable  to  order,  it  is  negotiated  by  the  indorsement 
of  the  holder,  completed  by  delivery." 

Counsel  for  plaintiff,  in  support  of  his  contention 
that  defendant,  as  payee  of  the  check,  cannot  be  con- 
sidered as  a  *' holder  in  due  course"  thereof  by  rea- 
son of  the  provisions  of  the  Negotiable  Instruments 
Law  adopted  by  many  States  of  the  Union,  including 
Illinois,  cites  among  others  the  cases  of  Vander  Ploeg 
V.  Van  Zuuk,  135  Iowa  350 ;  Builders  Lime  <&  Cement 
Co.  V.  Weimer,  170  Iowa  444;  Bowles  Co.  v.  Clark,  59. 
Wash.  336;  Bank  of  Gresham  v.  Walch,  76  Ore.  272; 
St.  Charles  Sav.  Bank  v.  Edwards,  243   Mo.   553; 
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Southern  Nat.  Life  Realty  Corporation  v.  People's 
Ba/nk  of  Bardstown,  178  Ky.  SO.  In  the  Van  Zimk 
case  (135  Iowa  350),  the  facts  were  in  substance  that 
the  defendants,  Albertus  Van  Zuuk  and  B.  Van  Zuuk, 
were  copartners  in  business  with  one  Pothoven;  that 
upon  the  representation  of  Pothoven  that  he  might 
mthin  a  short  time  find  it  necessary  to  raise  $200  for 
temporary  use  in  the  business,  and  upon  his  request, 
the  two  defendants  affixed  their  signatures  to  a  blank 
promissory  note,  and  Pothoven  also  affixed  his  signa- 
ture thereto  as  a  joint  maker;  that  thereafter  Potho- 
ven, being  indebted  on  his  individual  account  to  the 
plaintiff,  Vander  Ploeg,  on  a  note  for  about  $2,000, 
inserted  plaintiff's  jiame  as  payee,  $2,000  as  the 
amount  to  be  paid  and  the  rate  of  interest,  and  de- 
livered the  instrument,  filled  out  by  him  without  au- 
thority, to  plaintiff,  who  surrendered  to  him  the  past 
due  obligation.  Plaintiff  brought  suit  on  the  note  and 
appealed  from  a  judgment  upon  a  directed  verdict  in 
favor  of  the  two  defendants.  The  Supreme  Court  of 
Iowa  affirmed  the  judgment,  and  in  the  opinion  stated 
that  the  facts  presented  **the  simple  case  of  a  note 
wrongfully  filled  out  and  delivered  by  one  of  the 
makers  to  the  payee,  without  notice  to  the  payee  that 
the  instrument  as  delivered  is  not  filled  out  in  accord- 
ance with  the  authority  given  by  the  other  makers  to 
the  one  who  thus  fills  it  out  and  delivers  it."  After 
making  reference  to  various  sections  of  the  Negotiable 
Instruments  Act  of  Iowa,  which  are  substantially  the 
same  as  in  the  Illinois  Act,  the  court  said  (p.  353) : 
**It  seems  to  us  under  these  definitions  and  the  appli- 
cations thereof  that  the  plaintiff  was  a  holder  of  the 
note,  but  not  a  holder  in  due  course.  The  latter  term 
seems  unquestionably  to  be  used  to  indicate  a  person 
to  whom  after  completion  and  delivery  the  instrument 
has  been  negotiated.  *  *  *  (p.  354).  In  other 
words,  we  think  that  *  holder  in  due  course'  should  be 
construed  as  applicable  only  to  one  who  takes  the  in- 
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strument  by  negotiation  from  another  who  is  a  holder. 
Certainly,  in  the  case  before  us,  Pothoven  was  not  a 
holder  of  a  promissory  note,  for  as  the  instrument 
was  delivered  to  him  it  was  not  "a  note  at  all,  but  only 
a  blank  form  of  a  note  "with  the  makers'  names  aifixed. 
*  *  *  (p.  355)  We  do  not  mean  to  say  that  in  no 
case  can  the  person  named  as  payee  in  a  negotiable 
instrument  be  the  holder  thereof  *in  due  course.'  " 
And  the  court  reached  the  conclusion  (p.  358) :  ''That, 
under  the  statute,  plaintiff,  being  not  a  holder  in  due 
course,  but  the  person  to  whom  the  note  was  made 
payable,  and  to  whom  its  delivery  as  an  effective  in- 
strument was  first  made,  took  it  subject  to  the  defense 
that  Pothoven  had  no  authority  to  fill  in  $2,000  as  the 
amount  of  the  note  and  deliver  it  to  plaintiff."  The 
rulings  in  the  other  cases  cited  by  plaintiff's  counsel 
tend  to  support  his  contention. 

Our  attention  has  not  been  directed  to  any  case  in 
the  Supreme  Court  of  Illinois  where  the  same  conten- 
tion has  been  discussed  and  the  point  decided.  But 
the  point  has  been  considered  exhaustively  by  the  Su- 
preme Court  of  Massachusetts,  in  which  State  the  Ne- 
gotiable Instruments  Act  is  substantially  the  same  as 
the  Illinois  Act.  And  counsel  for  defendant,  in  sup- 
port of  their  second  contention  above  mentioned,  cite 
many  cases  including  the  Massachusetts  cases  of  Bos- 
ton Steel  d  Iron  Co.  v.  Steuer,  183  Mass.  140;  Liberty 
Trust  Co.  V.  Tilton,  217  Mass.  462;  and  National  In- 
vestment <&  Security  Co.  v.  Corey ,  222  Mass.  453. 

In  the  Steuer  case,  supra,  it  appears  that  a  woman 
handed  to  her  husband  her  check  for  a  certain  amount, 
made  payable  to  a  certain  person,  with  instructions  to 
the  husband  to  deliver  the  check  to  said  person  in  pay- 
ment of  a  debt  to  become  due  from  her  to  said  person ; 
that  thereafter  the  husband  fraudulently  delivered  the 
check  to  said  person  in  payment  of  a  debt  due  from 
him  to  said  person;  and  that  the  check  was  accepted 
by  said  person  (the  payee)  in  good  faith  in  payment 
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of  the  husband's  debt.  It  was  held  that  under  such 
circumstances  (p.  143):  ^*The  payee  of  the  check  is 
a  bona  fide  purchase;*  of  the  check  for  value,  without 
notice,  and  the  drawer  could  not  set  up  her  husband's 
fraud  in  defense  of  the  check,  nor  maintain  an  action 
for  money  had  and  received  after  payment  of  it  on 
discovering  the  fraud";  that  '*the  fact  tliat  the  plain- 
tiff is  the  payee  of  a  negotiable  security  does  not  pre- 
vent him  from  becoming  a  bona  fide  purchaser  of  it 
at  common  law,  with  all  the  rights  incident  to  a  pur- 
chaser for  value  thereof  without  notice";  and  that 
'*  payment  of  a  pre-existing  debt  makes  the  holder  a 
purchaser  for  value  in  this  commonwealth  was  settled 
law  before  the  Negotiable  Instruments  Act  was  en- 
acted." It  was  further  stated  in  the  opinion  (p.  144) 
that  the  check  in  question  was  given  after  the  Negoti- 
able Instruments  Act  went  into  effect  in  Massachu- 
setts and  is  governed  by  the  provisions  of  that  act, 
and  that  under  said  act  plaintiff  *4s  a  holder  in  due 
course"  of  said  check. 

In  the  Tilton  case  (217  Mass.  462),  it  appears  that 
one  Perley  G.  Tilton  signed  a  note  to  plaintiff's  order 
and  presented  it  complete  in  every  respect  except  its 
amount,  whicH  was  blank,  to  the  defendant  Frank  B. 
Tilton,  who  for  the  accommodation  of  Perley  O.  Tilton 
signed  it  in  blank  on  the  back  upon  the  express  repre- 
sentation and  agreement  by  Perley  G.  Tilton  that  the 
defendant's  signature  should  not  be  operative  nor  the 
instrument  be  delivered  unless  and  until  one  Leonard 
Grant  also  should  sign  on  the  back  and  that  then  it 
should  be  filled  out  for  $200  and  no  more ;  that  Grant 
did  not  sign  the  instrument;  that  the  amount  of  $400 
instead  of  $200  was  filled  in ;  and  that  the  instrument, 
without  the  knowledge  or  authority  of  the  defendant 
and  in  violation  of  the  agreement  between  him  and 
Perley  G.  Tilton,  was  then  delivered  complete  in  form 
to  the  plaintiff,  the  payee,  who  took  it  for  value  in 
good  faith  and  without  knowledge  of  the  a^eement 
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between  the  maker  and  the  defendant.  It  further  ap- 
pears that  plaintiff,  the  payee,  sued  th^  defendant, 
Frank  B.  Tilton,  the  indorser,  and  recovered  a  judg- 
ment for  $400  against  him,  upon  the  agreed  state  of 
facts  as  above  outlined,  in  the  municipal  court  of  Bos- 
ton, and  defendant  finally  appealed  to  the  Supreme 
Court  of  Massachusetts  where  the  judgment  was  af- 
firmed. The  court  said  in  its  opinion  (p.  463)  th^t 
''the  question  is  whether  the  defendant  is  liable  to  the 
plaintiff";  that,  while  the  point  had  not  been  express- 
ly decided  in  Massachusetts,  in  principle  it  was  cov- 
ered by  the  Steuer  case  (183  Mass.  140) ;  that  the 
point  there  decided  was  in  substance  that,  under  sec- 
tion 33  of  the  Negotiable  Instruments  Act  of  Mass- 
achusetts (identical  with  section  16  of  the  Illinois  Act 
[Cahill's  111.  St,  ch,  98,  ff  36])  ''where  the  instrument 
when  signed  by  the  party  sought  to  be  charged  was 
complel^  as  to  its  form,  a  payee  might  be  a  holder  in 
due  course,  although  the  delivery  was  contrary  to  the 
instructions";  that  the  effect  of  that  decision  was  to 
hold  that  the  words  "immediate  parties,"  as  used  in 
said  section  33,  "did  not  necessarily  include  the 
payee,"  and  that  "a  payee  who  is  a  holder  in  due 
course  is  not  an  immediate  party  in  the  sense  of  that 
section";  that  "this  result  follows  from  holding  that 
a  payee  may  be  a  'holder  in  due  course,'  as  defined  in 
section  69  of  the  Massachusetts  Act  (substantially  the 
same  as  section  52  of  the  Illinois  Act  [CahilPs  HI.  St. 
ch.  98,  ^  72]),  because  he  could  become  such  holder 
only  on  the  condition,  mentioned  in  subsection  4  there- 
of, 'That  at  the  time  it  was  negotiated  to  him  he  had 
"no  notice  of  any  infirmity  in  the  instrument'  ";  that 
"thus  he  could  not  be  such  holder  unless  the  paper 
was  'negotiated'  to  him";  that  "the  word  'negotiated' 
was  held  to  describe  the  means  by  which  a  payee  might 
acquire  a  note";  that  "a  promissory  note  complete 
as  to  form  and  payable  to  a  named  person  may  be  'ne- 
gotiated' to  that  person  by  being  sold  to  him  or  taken 
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by  him  for  value";  that  *Hhis  is  the  common  and  pop- 
ular signification  of  the  word,"  and  was  used  in  that 
sense  before  the  passage  of  the  Negotiable  Instru- 
ments Act,  which  act  has  not  changed  its  meaning; 
and  that  the  above  was  in  substance  the  decision  in 
said  Steuer  case.  And  the  court  in  its  opinion  further 
said  (p.  464)  that  the  soundness  of  the  decision  in  the 
Steuer  case  in  this  respect  **is  confirmed  by  other  pro- 
visions of  the  act";  that  "**  *  negotiation'  is  defined  by 
section  47  of  the  Massachusetts  Act  (identical  with 
section  30  of  the  Illinois  Act,  CahilPs  lU.  St.  ch.  98, 
^  50)  whereby  it  is  provided  that  *an  instrument  is 
negotiated  when  it  is  transferred  from  one  person  to 
another  in  such  manner  as  to  constitute  the  transferee 
the  holder  thereof  ";  that  the  word  '*  'holder'  is  de- 
finedy  in  section  207  of  the  Massachusetts  Act  (as  in 
section  190  of  the  niinois  Act  [CahilPs  111.  St.  ch.  98, 
^  213]),  to  be  *the  payee  or  indorsee  of  a  bill  or  note 
who  is  in  possession  of  it'  ";  and  that  the  remaining 
sentence  of  section  47,  viz.,  '*  *If  payable  to  bearer 
it  is  negotiated  by  delivery;  if  payable  to  order,  it  is 
negotiated  by  the  indorsement  of  the  holder  com- 
pleted by  delivery,'  was  not  intended  to  include  aU  the 
ways  in  which  an  instrument  might  be  negotiated,  nor 
to  restrict  the  comprehensive  terms  of  the  preceding 
sentence.  Plainly  under  these  two  sections  a  negoti- 
able instrument  payable  to  a  named  payee  is  negotiated 
when  the  physical  possession  of  it  is  handed  for  value 
to  the  person  named  as  payee."  And  the  court 
reached  the  conclusion  (p.  465)  that  **the  payee  named 
in  a  promissory  note,  who  purchases  it  complete  in 
form  for  value  before  maturity,  in  good  faith  and 
without  notice  of  any  infirmity  in  title  or  otherwise, 
is  a  person  to  whom  it  has  been  negotiated  as  holder 
in  due  course,  notwithstanding  it  was  signed  in  blank 
by  the  party  to  be  charged,  whose  instructions  as  to  the 
filling  of  blanks  and  the  delivery  have  not  been  fol- 
lowed by  the  one  to  whom  it  was  intrusted  by  hinn  in 
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its  incomplete  state."  And  the  court  further  said,  in 
substance  (p.  466),  that,  while  the  conclusion  reached 
was  at  variance  with  the  decisions  in  Eerdm<m  v. 
Wheeler  ^[1902]  1  K.  B.  361,  and  the  Van  Zuuk  case, 
135  Iowa  350,  the  court*  felt  that  such  conclusion  **is 
in  conformity  with  the  terms  of  the  act,  and,  being  in 
accordance  with  the  common  law,  is  highly  desirable 
as  not  upsetting  the  general  understanding  and  prac- 
tice of  the  commercial  world." 

In  the  Corey  case  (222  Mass.  453),  plaintiff.  Nation- 
al Investment  &  Security  Company,  sued  Corey  and 
others,  copartners  in  business,  in  the  municipal  court 
of  Boston,  for  money  had  and  received  by  the  defend- 
ants for  plaintiff's  use,  viz.,  the  proceeds  of  two  checks. 
The  case  was  submitted  on  an  agreed  statement  of 
facts  and  the  trial  court  found  for  the  defendants.  On 
appeal  to  the  Appellate  Division  that  court  reversed 
the  finding  and  ordered  judgment  for  the  plaintiff 
for  the  amount  of  its  claim.  On  further  appeal  to  the 
Supreme  Court  the  judgment  of  the  Appellate  Divi- 
sion was  reversed  and  it  was  ordered  that  judgment 
be  entered  for  the  defendants.  From  the  agreed  state- 
ment of  facts  it  appeared  that  two  checks,  one  dated 
April  26^,  1913,  for  $75,  and  one  April  28,  1913,  for  $50, 
both  payable  to  the  defendants  and  signed  by  the  In- 
vestment Company,  by  Charles  E.  Walker,  treasurer, 
as  maker,  were  delivered,  each  on  the  day  of  its  date, 
to  defendants  by  one  Wilson,  who  was  indebted  to 
them,  with  instructions  to  credit  the  checks  to  his  ac- 
count ;  and  that  this  was  done  and  the  checks  were  col- 
lected by  defendants  in  the  usual  course  of  business. 
The  Supreme  Court  in  its  opinion  said  (p.  454) : 

'^The  plaintiff  now  seeks  to  recover  from  the  de- 
fendants the  amount  of  the  checks  and  interest  there- 
on, on  the  ground  that  its  treasurer  had  no  authority 
to  sign  and  deliver  them.  The  plaintiff  was  not  in- 
debted to  the  defendants  and  had  no  business  relations 
with  them.    The  cheeks  were  received  by  the  defend- 
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ants  from  Wilson  in  part  payment  of  his  pre-existing 
debt,  and  the  defendants  were  therefore  holders  for 
value.  •  •  •  (Boston  Steel  <&  Iron  Co.  v.  Steuer, 
183  Mass.  140.)  Although  the  defendants  are  the 
payees  of  the  checks,  they  did  not  receive  them  from 
the  plaintiff  or  Walker,  its  treasurer.  The  checks 
came  to  the  defendants  from  Wilson,  to  whom,  pre- 
sumably, they  were  delivered  as  completed  instru- 
ments, and  they  came  to  the  defendants  without  notice 
of  any  infirmity.  The  payee  of  a  check  under  such 
circumstances  is  a  holder  in  due  course.  {Liberty 
Trust  Co.  V.  TUton,  217  Mass.  462;  Boston  Steel  db 
Iron  Co.  V.  Steuer,  supra.)  •  ♦  ♦  The  defendants 
are  not  *  immediate  parties'  under  E.  L.  c.  73,  seel  33, 
making  such  parties  to  a  negotiable  instrument  charge- 
able with  notice  of  the  conditions  or  limitations  at- 
tached to  it.  *  *  *  Wilson  delivered  to  the  defend- 
ants a  completed  check  payable  to  them.  There  was 
nothing  in  the  character  of  the  instrument  to  charge 
them  with  knowledge  or  to  put  them  on  inquiry.'* 

In  the  present  case  it  appears  from  the  undisputed 
evidence  that  Forbes,  the  payee  named  in  the  check  in 
question,  did  not  receive  the  cheek  from  plaintiff  or 
from  its  treasurer,  Drumm,  but  received  it  from  Lam- 
berton,  in  whose  possession  it  then  was,  in  satisfaction 
of  a  pre-existing  d^t  which  Lamberton  owed  him; 
that  at  the  time  Forbes  received  the  check  he  surren- 
dered to  Lamberton  a  chattel  mortgage  securing  said 
debt;  and  thereafter  Forbes  indorsed  the  check  and 
collected  the  amount  thereof.  Clearly,  from  the  facts 
disclosed,  Forbes  became  a  holder  of  the  check,  in 
good  faith  and  for  value  and  without  any  actual  knowl- 
edge of  any  infirmity.  And  on  the  question  whether 
he  became  a  ** holder  in  due  course"  under  the  provi- 
sions of  the  Negotiable  Instruments  Law,  we  are  dis- 
posed to  follow  the  Massachusetts  decisions  above 
mentioned,  and  are  of  the  opinion  that  under  the  facts 
disclosed  Forbes,  although  named  as  payee  in  the 
check,  became  a  ** holder  in  due  course''  thereof,  and 
took  the  same  free  from  the  equities  existing  between 
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plaintiff  and  Lamberton,  and  that  plaintiff  is  not  en- 
titled to  recover  back  from  Forbes  the  proceeds  of  the 
check.  The  check  was  complete  when  Forbes  received 
it  from  Lamberton  and  there  was  nothing  in  the  char- 
acter of  the  instrument  to  charge  him  with  knowledge 
of  any  infirmity  or  to  put  him  upon  inquiry.  And  we 
are  also  of  the  opinion  that  plaintiff  should  not  be  al- 
lowed to  recover  back  from  Forbes  the  proceeds  of 
said  check  in  the  present  action  because  of  the  well- 
known  rule  that  where  one  of  two  innocent  parties 
must  suffer  by  the  acts  of  a  third,  he  who  enabled  such 
third  party  to  occasion  the  loss  must  sustain  it. 

Our  conclusion  is  that  under  the  undisputed  facts 
the  municipal  court  erred  in  entering  the  judgment 
appealed  from  and  that  it  should  be  reversed,  and  it  is 
80  ordered. 

Reversed. 

Babnes  and  Mobbiix,  JJ.,  concur. 


Samuel  Brown,  Jr.,  Complainant,  t.  Martha  M.  Benson 

et  al.,  Defendants. 

Gnstaye  T.  Teller,  Appellant,  y.  Yirginia  M.  Benson, 

Interyenlng  Petitioner,  Appellee. 

Gen.  No.  26,399. 

1.  Descent  and  distribution — rent  falling  due  after  death  of 
owner  of  equity  of  redemption.  Rent  faUing  due  for  premises  after 
the  death  of  the  owner  of  the  equity  of  redemption  therein  Is  a 
chattel  real  and  descends  to  the  heir  as  part  of  the  inheritance. 

2.  MoRTOAGES^ — when  liens  on  premises  exhausted  l>y  sale  under 
trust  deed.  Where  the  proceeds  of  the  sale  of  property  under  a  trust 
deed,  which  also  gave  a  Hen  on  the  rents,  were  insufficient  to  satis- 
fy the  mortgage  and  the  receivership  was  continued  for  the  purpose 
of  collecting  the  rents  and  satisfying  the  deficiency  decree,  other 
liens  on  the  premises  only  were  exhausted  by  the  sale. 

3.  MoBTQAOES — when    intervening    petition    properly    dismissed. 
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Where  a  trust  deed  giving  a  Hen  on  the  rents  for  any  deficiency 
was  foreclosed,  a  deficiency  decree  rendered  and  the  receivership 
continued  during  the  period  of  redemption  for  the  purpose  of  col- 
lecting the  rents  and  applying  them  to  the  deficiency,  the  petition 
of  an  Intervening  creditor  of  the  mortgagor  who  came  into  the 
case  when  nothing  remained  to  be  done  under  the  decree  but  to 
pass  upon  the  receiver's  report  and  distribute  the  rents  in  his 
hands,  was  not  germane  to  any  Issues  arising  under  the  original 
bill  but  was  an  attempt  by  one  not  a  party  to  the  suit  to  transform 
the  proceedings  into  a  creditor's  bill  or  a  proceeding  in  the  nature 
of  one  and  was  properly  dismissed. 

4.  Cbeditobs'  suit — when  creditor  may  proceed  against  property 
of  joint  debtor.  Before  a  creditor  may  proceed  against  the  prop- 
erty of  one  joint  debtor,  he  must  exhaust  his  legal  remedy  against 
the  others. 

5.  MoBTGAGBS — wJien  intervening  petition  properly  diamiaaed. 
Where  a  creditor  of  a  husband  and  wife  on  a  joint  debt  Intervened, 
on  the  foreclosure  of  a  trust  deed  on  property  of  the  wife  which 
provided  for  a  lien  on  the  rents  for  any  deficiency,  claiming  an 
interest  in  the  proceeds  of  the  rents  remaining  in  the  hands  of  the 
receiver  after  payment  of  the  deficiency,  his  petition  was  properly 
dismissed  where  it  was  only  the  insolvency  of  the  wife  who  had 
died  after  the  filing  of  such  petition  that  was  admitted  and  the  hus- 
band was  still  living  and  it  did  not  appear  claimant  had  exhausted 
his  remedies  against  him. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Denis 
B.  Sullivan,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term.  1920.  Aflirmed.  Opinion  filed  February 
14,  1922.    Rehearing  denied  March  1,  1922. 

Henby  M.  Ashton,  for  appellant. 
Cannon  &  Poage,  for  appellee. 

Mr.  Justice  Barnes  delivered  the  opinion  of  the 
court. 

This  is  an  appeal  by  Gustave  T.  Teller  from  an 
order,  entered  after  a  deficiency  decree  in  a  foreclo- 
sure suit,  respecting  the  disposition  of  rents  in  the 
hands  of  a  receiver  appointed  in  said  suit  with  power 
to  collect  the  same,  said  rents  having  been  pledged  by 
the  trust  deed  as  additional  security  for  the  indebted- 
ness secured  thereby,  for  which  Martha  M.  Benson  was 
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decreed  to  be  personally  liable.  She  was  the  owner 
of  the  equity  of  redemption. 

There  were  separate  appeals  from  the  order  by  said 
Teller,  Hub  Electric  Company,  Murphy  Door  Bed 
Company  and  J.  H.  Clark  Hardware  Company,  which 
have  been  consolidated  for  hearing  and  present  the 
same  ultimate  question,  their  respective  rights  as  cred- 
itors of  said  Martha  M.  Benson  to  the  application  of 
said  rents  to  the  payment  of  their  claims. 

All  appellants,  except  Gustave  T.  Teller,  were  de- 
fendants to  the  original  bill  of  foreclosure  and  were 
decreed  to  have  liens  subsequent  to  that  of  complain- 
ant on  the  premises  sold.  The  deficiency  decree  found 
that  the  sum  of  $4,386.48  was  still  due  to  complainant 
and  continued  the  receiver  for  and  during  the  period 
of  redemption  from  the  sale  with  the  powers  specified 
in  the  original  order  of  appointment. 

The  sale  was  had  August  8,  1918.  The  deficiency 
decree  was  entered  August  13,  1918.  May  3,  1919, 
Gustave  T.  Teller  filed  his  intervening  petition  setting 
up  the  entry  of  a  judgment  in  his  favor  on  March  11, 
1919,  against  Martha  M.  Benson,  and  asked  that  the 
rents  collected  by  the  receiver  be  applied  thereon.  The 
receiver  and  others  filed  answers  thereto.  Later  the 
petition  was  amended  to  show  the  return  nulla  bona 
of  an  execution  issued  on  said  judgment. 

May  24,  1919,  Martha  M.  Benson  died.  November 
24, 1919,  the  receiver  filed  his  final  account  and  report. 
December  31,  1919,  Virginia  M.  Benson  filed  an  inter- 
vening petition  setting  up  that  she  was  the  daughter 
of  Martha  M.  Benson  and  her  only  heir  at  law,  and 
claiming  the  rents  left  in  the  hands  of  the  receiver, 
it  appearing  from  the  receiver's  report  that  the  de- 
ficiency, all  expenses,  etc.,  had  been  paid.  The  rents 
so  left  in  his  hands  were  all  collected  from  the  prop- 
erty involved  after  Martha  M.  Benson's  death.  The 
several  appellants  filed  answers  denying  her  claim  to 
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relief,  and  claiming  the  right  to  have  their  claims  paid 
out  of  said  fund.  \ 

The  receiver's  report  and  objections  thereto,  and 
said  intervening  petitions  and  answers  thereto  coming 
on  for  hearing,  the  court  entered  the  order  appealed 
from,  holding  that  the  rights  of  Virginia  as  such  heir 
at  law  were  superior  to  the  claims  of  appellants,  and 
that  the  amount  so  left  in  the  receiver's  hands, 
$2,088.24,  be  deposited  with  the  clerk  of  the  court  to 
be  paid  to  Virginia,  but  to  be  held  in  his  hands  subject 
to  further  orders  of  the  court  in  case  of  perfection  of 
the  appeals  prayed. 

The  question  briefly  stated  is  whether  the  appel- 
lants can,  in  this  foreclosure  proceeding,  assert  their 
claim  to  rents  that  accrued  from  the  real  estate  during 
the  period  of  the  equity  of  redemption  from  the  sale 
after  the  death  of  the  owner  of  said  equity. 

There  can  be  no  question  that  rent  falling  due  after 
the  death  of  the  owner  of  the  equity  of  redemption  is 
a  chattel  real  and  descends  to  the  heir  as  a  part  of  the 
inheritance.  {Green  v.  Massie,  13  HI.  363.)  This  is 
conceded.  But  it  is  the  claim  of  Gustave  T.  Teller 
that  his  intervening  petition  is  in  the  nature  of  a  cred- 
itor's bill  based  on  his  judgment,  and  that  under  sec- 
tion 12  of  the  Frauds  and  Perjuries  Act  (ch.  59, 
Hurd's  Rev.  St.,  Cahill's  HI.  St.  ch.  59,  U  12)  he  may 
thereby  pursue  the  assets  of  the  deceased  debtor  into 
the  hands  of  her  heir.  The  claims  of  the  other  appel- 
lants seem  to  rest  solely  on  the  fact  that  the  decree 
gave  each  a  lien  on  the  premises  so  sold.  That  of  the 
Hub  Electric  Company  was  by  virtue  of  certain  judg- 
ments obtained  against  Martha  M.  Benson,  and  what- 
ever the  nature  of  the  liens  of  the  Murphy  Door  Bed 
Company  and  the  J.  H.  Clark  Hardware  Company, 
which  the  record  does  not  disclose,  each  was  declared 
to  be  a  lien  on  the  premises  only. 

The  proceeds  from  the  sale  were  insufficient  to  sat- 
isfy the  mortgage,  and  as  complainant  was  given  a 
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lien  under  the  trust  deed  not  only  on  the  premises  but 
on  the  issues  and  profits  thereof,  including  the  rent 
that  might  be  collected  during  the  period  of  redemp- 
tion, the  receiver  was  continued  to  collect  the  same 
merely  for  the  purpose  of  meeting  such  deficiency. 
But  no  lien  existed  or  was  declared  in  favor  of  the 
other  lienors  on  the  rents.  Their  liens  being  on  the 
premises  only  were  exhausted  on  the  sale  thereof,  as 
the  proceeds  were  insufficient  to  satisfy  the  prior  lien 
of  complainant. 

It  was,  therefore,  only  by  virtue  of  the  express  pro- 
visions in  the  trust  deed  pledging  the  rents  to  satisfy 
the  debt  to  complainant  in  case  of  a  deficiency  on  sale 
of  the  real  estate  that  the  court  derived  authority  to 
deal  with  the  rents  accruing  thereafter,  and  to  con- 
tinue the  receivership  to  collect  them.  When  the  de- 
ficiency was  satisfied  the  balance  left  in  the  hands  of 
the  receiver  was  free  from  any  lien,  for  the  decree  of 
foreclosure  gave  appellants  no  lien  on  the  rents  and 
they  acquired  none  otherwise.  All  were  mere  cred- 
itors of  Martha  M.  Benson,  Teller  coming  into  the  case 
when  nothing  remained  to  be  done  under  the  decree 
but  to  pass  on  the  receiver's  report  and  distribute  the 
rents  in  his  hands.  At  that  time  complainant's  claim 
had  been  satisfied  and,  as  before  stated,  no  other  party 
to  the  suit  had  a  lien  on  the  rents.  The  petition,  there- 
fore, was  not  germane  to  the  issues  arising  under  the 
original  biU.  It  was  in  effect  an  attempt  of  one  not  a 
party  to  the  suit  to  transform  the  foreclosure  proceed- 
ings into  a  creditor's  bill  or  a  proceeding  in  the  nature 
of  one. 

It  further  appears  that  the  judgment  on  which  the 
petition  rested  was  a  joint  one  against  Martha  M.  Ben- 
son and  her  husband,  Michael,  and  that  he  was  still 
living.  He  therefore  had  a  dower  right  in  such  rent. 
While  the  petition  alleged  that  both  Michael  and 
Martha  were  insolvent,  the  insolvency  of  the  latter 
only  was  admitted.    It  is  a  well-established  principle 
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that  before  a  creditor  may  proceed  against  the  property 
of  one  joint  debtor  he  must  exhaust  his  legal  remedy 
against  all  the  others.  (8  E.  C.  L.,  Creditors*  Bills, 
sec.  23.) 

Whatever  remedies,  therefore,  appellants  might  pur- 
sue to  reach  the  fund  under  section  12  of  the  Frauds 
and  Perjuries  Act  (Cahill's  111.  St.  ch.  59,  jf  12),  we 
think  that  Teller's  intervening  petition  was  properly 
dismissed.  The  other  appellants  stand  in  no  better 
position.  In  fact,  we  fail  to  see  that  they  stand  in  any 
other  position  than  asserting  without  any  basis  in  law 
or  equity  that  a  lien  given  by  the  decree  to  the  prem- 
ises only  should  be  extended  to  the  rent  accruing  after 
the  sale.  Nor  do  we  think  that  there  is  any  room  in 
this  state  of  facts  for  application  of  the  invoked  doc- 
trine of  subrogation. 

I'he  order  will  be  affirmed. 

Affirmed, 

Gridley,  p.  J.,  and  Morrill,  J.,  concur. 


Charles    J.    Wolf,    Agent    for    Christian    Q,amsaier, 
Appellant,  v.  Meyer  L.  Leyison,  Appellee. 

Gen.  No.  26,474. 

1.  Costs — when  court  without  power  to  direct  cleric  to  enter  wit- 
ness fees.  Where  claims  for  witness  fees  are  not  presented  to  the 
clerk  for  taxation  at  the  judgment  term  or  prior  thereto,  the  court 
1b  without  power  after  the  Judgment  term  to  direct  the  clerk  to 
enter  such  fees. 

2.  Costs — when  order  directing  clerk  to  enter  witness  fees  erro- 
neous. Where  the  court  ordered  the  clerk  to  enter  witness  fees  on 
claims  therefor  not  presented  until  after  the  Judgment  term  and 
plaintiff  replevied  the  fee  bill  and  gave  a  bond  and  the  stierift  re- 
turned the  fee  bill  and  bond  Into  court,  such  order  was  held  erro- 
neous, the  judgment  reversed  and  the  cause  remanded  with  direc- 
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tlons  to  quash  the  fee  bill  and  bond  and  to  correct  the  fee  book 
accordingly. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Thomas 
G.  WiNDES,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1920.  Reversed  and  remanded  with  directions. 
Opinion  filed  February  14,  1922. 

Bankin  &  LusTFiELD,  f  OT  appellant. 
Harry  H.  Levy,  for  appellee. 

Mr.  Justice  Barnes  delivered  the  opinion  of  the 
court. 

On  December  13,  1919,  the  court  directed  a  verdict 
for  the  defendant,  appellee  herein,  and  entered  a  judg- 
ment of  nil  capiat  and  for  costs  and  execution.  That 
was  the  last  day  of  the  November,  1919,  term. 

On  January  13,  1920,  one  of  the  days  of  the  Decem- 
ber, 1919,  term,  aflSdavits  by  three  witnesses  claiming 
attendance  at  the  trial  at  the  i^stance  of  defendant 
were  filed  with  the  clerk  claiming  their  witness  fees. 
The  clerk  refused  to  tax  them  as  costs.  On  January 
16,  1920,  the  court  on  defendant's  motion  entered  an 
order  on  the  clerk  to  tax  the  fees  of  said  witnesses  as 
claimed,  and  the  fees  were  taxed  accordingly,  and  a 
fee  bill  therefor  issued  to  defendant  which  was  placed 
in  the  hands  of  the  sheriff  for  execution.  Plaintiff 
replevied  the  fee  bill,  giving  his  bond  as  provided  by 
statute,  and  the  sheriff  returned  the  fee  bill  and  bond 
to  the  court.  Plaintiff  then  moved  to  quash  the  fee 
bill  and  bond  so  returned  and  to  correct  the  taxation 
of  costs,  claiming  that  the  court  was  without  power 
or  jurisdiction  to  enter  such  order  at  a  term  subse- 
quent to  the  judgment  term.  The  .court  denied  the  mo- 
tion and  plaintiff  appealed. 

Subdivision  5,  sec.  16,  ch.  25,  Hurd's  Rev.  St.  (Ca- 
hill's  111.  St.  ch.  25,  Tf  16)  requires  that  among  the 
items  the  clerk  shall  set  down  in  the  fee  book  are  **wit- 
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ness  fees,  stating  the  name  of  each  witness  having 
claimed  his  attendance  during  the  terms,  with  the 
number  of  days  he  attended  at  each  term."  This 
clause  was  construed  in  Fish  v.  'Fartoelly  33  HI.  App. 
242.  There  witness  fees  for  attendance  at  a  prior 
term  were  taxed  at  the  term  when  the  judgment  was 
rendered.  The  point  made  was  that  the  witnesses  did 
not  claim  their  attendance  until  the  term  the  judgment 
w^s  rendered  and  that  therefore  the  fees  could  not 
properly  be  set  down  in  the  fee  book.    The  court  said : 

**We  think  the  proper  construction  of  the  entire 
clause  is  that  a  witness  may  file  his  affidavit  claiming 
his  fee  at  each  term,  or  may  at  the  term  at  which  judg- 
ment is  rendered,  file  his  affidavit  showing  the  number 
of  days  he  attended  at  each  term,  and  that  the  clerk 
is  then  authorized  to  make  out  and  enter  the  costs  in 
the  fee  book." 

The  construction  so  given  seemingly  requires  that 
witness  fees  should  be  entered  as  costs  in  the  fee  book 
during  the  term  at  which  the  judgment  is  entered,  and 
excludes  the  right  to  enter  them  at  a  subsequent  term. 
As  the  right  to  witness  fees  is  wholly  statutory,  we 
feel  that  xWe  should  adhere  to  this  construction  of  the 
statute,  which  harmonizes  with  the  provisions  in  the 
same  section  that  when  the  cost  of  each  litigant  is  en- 
tered in  the  fee  book  *4t  shall  be  considered  a  part  of 
the  record  and  judgment,  subject,  however,  at  all  times 
to  be  corrected  by  the  court;  and  the  prevailing  party 
shall  be  considered  as  having  recovered  judgment  for 
the  amount  of  the  costs  so  taxed  in  his  favor,  and  the 
same  shall  be  included  in  the  execution  issued  upon 
such  judgment.'' 

This  is  not  a  case  where  costs  were  improperly 
taxed  by  the  clerk  at  the  term  of  the  judgment  and  the 
court  was  afterwards  ask^ed  to  correct  them.  Here 
the  claims  were  not  presented  to  the  clerk  for  taxation 
at  the  judgment  term,  or  prior  thereto,  as  they  should 
have  been,  according  to  the  authority  cited,  and  hence 
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we  think  the  court  was  without  power  after  the  judg- 
ment term  to  direct  the  clerk  to  enter  such  fees.  If 
the  court  was  so  authorized,  then  we  do  not  see  why 
the  court  may  not  enter  such  an  order  any  time  within 
which  an  execution  could  issue  therefor. 

The  judgment  will  therefore  be  reversed  and  the 
cause  remanded  with  directions  to  quash  the  fee  bill 
and  bond  and  to  correct  the  fee  book  accordingly. 
Reversed  and  remanded  with  directions. 

GBmLBY,  P.  J.,  and  MoEBnii,  J.,  concur. 


William  Schmidt  et  aL,  t.  William  M.  Johnson  et  al., 
on  appeal  of  Andrew  H.  Phelps  et  aL,  Appellants, 
T.  EiTerview  Park  Company,  Appellee. 

Gen.  No.  26,880. 

1.  Costs — when  party  estopped  to  claim  right  to  relax.  While, 
theoretically,  a  trial  court  has  no  jurisdiction  to  enter  an  order  as 
to  costs  while  an  appeal  is  pending,  where  It  was  done  with  the 
consent  of  all  the  parties  and  one  of  the  parties  complied  with  the 
order  by  payment  of  the  sum  allowed  as  receiver's  fees,  such  party, 
was  not,  after  dismissal  of  the  appeal  and  after  affirmance  of  the 
decree  upon  a  subsequent  writ  of  error  under  which  no  question 
was  raised  as  to  the  sufficiency  of  the  order,  In  a  position  to  claim 
a  right  to  retax  the  costs. 

2.  Appeal  and  ebrob — when  order  as  to  taxation  of  costs  review- 
able.  As  a  writ  of  error  calls  for  the  entire  record,  an  order  as  to 
the  taxation^  of  costs  made  before  the  writ  of  error  was  sued  out 
is  reviewable  thereunder. 

3.  Receivers — when  decree  directing  payment  of  "taxable  costs" 
not  construed  as  including  receiver's  fees  and  allowances.  Where 
the  parties  had  formed  an  Issue  on  a  receiver's  petition  for  the  al- 
lowance of  his  fees  and  knew  that  it  was  undisposed  of  when  the 
decree  was  entered  and  that  a  hearing  thereon  was  to  be  had  and, 
after  continuances,  was  had,  not  only  as  to  the  amount  of  the  re- 
ceiver's fees  but  as  to  the  apportionment  thereof,  it  Is  apparent 
Uiat  neither  the  Qourt  nor  the  parties  construed  the  decree,  in  dl- 
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reeling  that  "taxable  costs"  be  paid  by  appellants,  as  Including  the 
receiver's  fees  and  allowances. 

4.  Receivebs — lees  as  within  term  "costs"  A  receiver's  fees  may 
be  included  in  the  term  "costs." 

5.  Costs — wfiat  is  function  of  clerk  in  matter  of  taxation.  Costs 
are  taxed  by  the  clerk,  his  function  in  that  respect  is  ministerial, 
he  taxing  the  bill  of  costs  agreeably  with  what  the  statute  requires 
or  what,  within  its  discretionary  power,  the  court  may  direct. 

6.  Costs — when  motion  to  retax  lies,  A  motion  to  retax  costs, 
as  provided  for  by  section  26  of  the  Statute  of  Costs  (Cahiirs  Jll. 
St.  ch.  33,  t  26),  lies  where  a  party  feels  aggrieved  by  an  unlawful 
charge  made  by  the  clerk. 

7.  Recer-ers — when  motion  as  to  fees  not  within  purview  of  stat- 
ute as  to  retaxation  of  costs,  A  motion  requiring  the  court  to  re- 
consider and  review  its  own  action  in  a  previous  order  as  to  the 
apportionment  of  receiver's  fees  did  not  come  within  the  purview 
of  the  statute  as  to  retaxation  of  costs. 

8.  Receivers — when  circuit  court  without  jurisdiction  to  review 
order  as  to  apportionment  of  fees.  The  circuit  court  was  without 
Jurisdiction  to  review  its  order  as  to  the  apportionment  of  receiver's 
fees  where  a  writ  of  error  was  sued  out  after  its  entry,  and  it  is 
immaterial  that  no  question  as  to  the  propriety  of  such  order  was 
raised  under  such  writ  of  error,  Inasmuch  as  k  might  have  been  so 
raised. 

9.  Appeal  and  ebbor — effect,  as  to  order  for  payment  of  receiver's 
fees,  of  affirmance  of  decree.  When  the  Appellate  Court  has,  on 
writ  of  error,  affirmed  the  decree  of  the  lower  court,  it  must  be 
deemed  to  have  approved  an  order  of  such  court  that  one  of  the 
parties  pay  a  portion  of  the  receiver's  fees,  the  propriety  of  such 
order  not  having  been  questioned. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Thomas 
G.  WiNDES,  Judge,  presiding.  Heard  In  the  Branch  Appellate  Court 
at  the  March  term,  1921.  Reversed.  Opinloji  filed  February  14, 
1922.^  Rehearing  denied  March  1,  1922.  Certiorari  denied  by  Su- 
preme Court  (making  opinion  final). 

Lebosky  &  Levine,  for  appellants ;  William  Levinii, 
of  counsel. 

Helmer,  Moulton,  Whitman  &  Whitman,  for  ap- 
pellee Riverview  Park  Company;  Lloyd  C.  Whitman 
and  EoLAND  D.  Whitman,  of  counsel. 

Mr.  Justice  Barnes  delivered  the  opinion  of  the 
court. 
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This  appeal  is  from  an  order  entered  November  20, 
1920,  on  the  motion  of  appellee,  Kiverview  Park  Com- 
pany, made  October  15,  1920,  to  retax  costs  in  the 
above-entitled  suit  in  which  the  decree  was  entered 
April  20,  1916. 

Briefly  stated,  the  order  required  the  clerk  of  the 
court  to  deduct  out  of  the  fund  deposited  with  him  by 
the  receiver  appointed  in  the  cause,  $4,652.79,  and  to 
pay  the  same  to  said  company,  a  cross  complainant  to 
the  suit. 

The  decree  directed  said  fund  to  be  pAid  over  to 
Phelps  and  Cloher,  who  were  defendants  in  the  suit 
and  are  appellants  here,  *' after  first  deducting  the  tax- 
able costs,"  and  ordering  appellants  Phelps  and 
Cloher  to  pay  the  ** costs  to  be  taxed."  That  decree 
was  affirmed  by  this  court  February  11,  1919,  and  the 
mandate  was  filed  with  the  clerk  below  February  3, 
1920. 

At  a  hearing  had  July  6, 1916,  on  the  receiver's  peti- 
tion for  his  costs  and  allowances  and  the  answers 
thereto,  the  court  entered  an  order  of  that  date  which 
fixed  the  items  of  the  receiver's  fees  and  allowances 
and  ordered  Biverview  Park  Company  to  pay  him  the 
said  sum  of  $4,652.79,  and  that  execution  should  issue 
therefor.  No  objection  was  made  to  that  order,  and 
pursuant  thereto  the  Park  Company  paid  such  sum  to 
the  receiver.  The  order  of  November  20,  1920,  made 
no  change  in  the  items  of  allowance  as  fixed  by  the 
order  of  July  6, 1916.  Its  effect  was  merely  to  change 
the  apportionment  made  in  the  latter  order  and  to  re- 
quire appellants  to  pay  back  to  Eiverview  Park  Com- 
pany the  $4,652.79  which  it  had  already  paid  to  the 
receiver  in  compliance  with  the  order  of  July  6,  1916. 

The  record,  therefore,  presents  practically  three 
questions:  (1)  The  construction  to  be  put  on  the  de- 
cree as  to  the  costs;  (2)  whether  the  court  had  juris- 
diction   to    enter   the    order    in    question;    and    (3) 
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whether  in  any  event  appellee  was  not  bound  by  the 
order  of  July  6, 1916. 

The  contention  of  appellee  that  the  court  had  no 
jurisdiction  to  enter  the  order  of  July  6, 1916,  because 
an  appeal  from  the  decree  in  the  case  was  then  pend- 
ing, is  theoretically  correct.  {German-American  Sav- 
ings, Loan  (&  Building  Ass'n  v.  Trainor,  293  111.  483.) 
It  was  said  in  the  case  cited  that  *  Spending  the  appeal 
the  circuit  court  was  without  authority  to  make  any 
order  affecting  the  interests  of  any  of  the  parties  or 
in  any  way  affecting  the  costs."  When  the  decree 
was  entered,  however,  the  petition  for  the  allowance 
of  the  receiver's  fees  was  pending.  While  it  was 
taken  up  for  consideration  after  the  appeal  had  been 
perfected,  yet  it  is  conceded  to  have  been  done  with 
the  consent  of  all  parties,  who  engaged  in  the  hearing, 
and  none  of  them  objected  to  the  order  as  entered 
July  6,  1916.  On  the  contrary,  Eiverview  Park  Com- 
pany complied  with  the  order  and  paid  to  the  receiver 
the  suufi  which  it  now  claims  was  properly  **retaxed'' 
against  appellants.  The  appeal  from  the  decree  was 
dismissed  and  the  appellants  therefrom,  including 
Riverview  Park  Company,  sued  out  a  writ  of  error 
under  which  the  decree  was  later  reviewed  and  af- 
firmed. 

As  a  writ  of  error  calls  for  the  entire  record,  and 
the  writ  was  sued  out  after  July  6,  1916,  the  order  of 
that  date  was  reviewable  under  the  same.  {Burrows 
V.  Merrifield,  243  IlL  362.)  But  no  question  was 
raised  in  this  court  as  to  its  sufficiency  or  as  to  what 
the  term  ** taxable  costs,"  referred  to  in  the  decree, 
comprised.  We  think,  therefore,  that  appellee  is  in 
no  position  to  assert  a  right  to  retax  the  costs,  assum- 
ing the  decree  contemplated  inclusion  of  the  receiver's 
fees  as  a  part  thereof,  in  view  of  its  acquiescence  in 
and  compliance  with  the  order  of  July  6,  1916. 

But  did  the  words  ** taxable  costs,"  as  used  in  the 
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decree,  conteinplate  inclusion  of  the  receiver's  fees 
and  allowances?  When  on  November  3, 1915,  an  order 
was  entered  approving  and  confirming  the  receiver's 
report  of  receipts  and  disbursements  it  **  provided 
that  the  matter  of  fees  to  be  allowed  said  receiver  be 
and  is  reserved  for  consideration  until  such  time  as 
the  receiver  may  file  a  petition  for  the  allowance  of 
the  same.''  His  petition  was  filed  March  15, 1916.  It 
appeared  therefrom  that  he  had  already  retained  from 
funds  in  his  hands  moneys  to  apply  on  his  fees,  and 
asked  with  regard  to  the  balance  claimed  that  it  be 
paid  to  him  in  the  following  manner:  ** Three-fifths 
by  the  Eiverview  Park  Company,  and  two-fifths  by  the 
clerk  of  the  circuit  court.  Cook  county,  from  the  funds 
deposited  with  him  by  your  receiver."  He  had  al- 
ready paid  three-fifths  of  the  funds  in  his  hands  less 
what  he  had  deducted  for  his  expenses,  etc.,  to  the 
Riverview  Park  Company,  and  had  deposited  the  re- 
maining two-fifths,  the  only  fund  then  in  controversy, 
which  was  awarded  later  by  the  decree  to  Phelps  and 
Cloher,  with  the  clerk  of  the  court.  The  parties  had 
fortned  an  issue  on  the  petition  and  knew  that  it  was 
undisposed  of  when  the  decree  was  entered,  a^id  that 
a  hearing  thereon  was  to  be  had.  "When  the  matter 
came  up  at  the  same  term,  two  days  after  the  decree 
was  entered,  they  agreed  to  an  order  that  it  should 
later  be  determined  as  in  that  term,  ^d  they  con- 
tinued the  matter  from  time  to  time  until  July  6, 1916, 
when  a  hearing  was  had  not  only  as  to  fixing  the 
amoimt  of  the  receiver's  fees,  but  also  as  to  the  appor- 
tionment thereof,  as  asked  for.  It  seems  clear,  there- 
fore, that  under  such  circumstances  neither  the  court 
nor  the  parties  construed  the  decree,  in  directing  that 
the  ''taxable  costs"  be  paid  by  Phelps  and  Cloher,  as 
including  the  receiver's  fees  and  allowances,  else  the 
only  question  before  the  court  thereafter  would  have 
been  to  pass  upon  the  amount  thereof,  and  the  court 
would  not,  at  least  without  objection,  have  apportioned 
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the  costs  as  above  stated.  It  would  seem,  therefore, 
from  this  state  of  facts  that  it  was  not  contemplated 
by  the  court  or  any  of  the  parties  that  the  words  '*  tax- 
able costs'/  or  ** costs  to  be  taxed,"  as  used  in  the 
decree,  included  the  receiver's  fees. 

It  is  true  that  the  receiver's  fees  may  be  included 
in  the  term  ** costs."  {Burrows  v,  Merri/ield,  243  111. 
362.)  But  costs  are  taxed  by  the  clerk.  His  function 
in  that  respect  is  a  ministerial  one,  he  taxing  the  bill 
of  costs  agreeably  to  what  the  statute  requires  (section 
25,  Costs  Act,  Cahill's  111.  St.  ch.  33,  ^  25)  or  what 
within  its  discretionary  power  the  court  may  direct. 
It  does  not  appear  whether  the  clerk  ever  taxed  the 
costs  herein  according  to  said  order  of  July  6,  1916, 
and,  if  so,  whether  the  fee  bill  included  said  $4,652.79, 
which,  however,  was  paid  without  necessity  therefor. 
A  motion  to  retax,  as  provided  for  by  section  26  of 
the  Statute  of  Costs  (Cahill's  111.  St.  ch.  33,  If  26),  lies 
where  a  party  feels  aggrieved  by  an  unlawful  charge 
made  by  the  clerk,  for  which  the  clerk  may  be  pen- 
alized. The  motion  to  retax  made  herein  did  not  come 
within  the  purview  of  that  statute.  It  was  not  based 
on  an  imlawful  charge  made  by  the  clerk  in  taxing  the 
fee  bill.  It  was  merely  a  motion  requiring  the  court 
to  reconsider  and  review  its  own  action  in  a  previous 
order  with  which  the  moving  party  had  without  any 
pretense  of  mistake  or  unwarranted  action  of  the 
clerk,  voluntarily  complied.  Not  only  do  we  think  that 
under  such  circumstances  the  Riverview  Park  Com- 
pany waived  all  right  to  a  furtlier  consideration  of  the 
question,  but  that  the  court  had  no  power  so  to  review 
its  own  action.  If  reviewable  at  all,  it  was  reviewable 
under  the  writ  of  error  sued  out  after  its  entry  by 
which  all  proceedings  in  the  case  come  before  this 
court.  It  makes  no  difference  that  no  question  as  to 
the  propriety  of  such  order  was  then  raised.  It  could 
have  been.  (Burrows  v.  Merrifield,  supra.)  When 
this  court  affirmed  the  decree  of  the  lower  court  it 
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must  be  deemed  to  have  approved  the  order  requiring 
the  Riverview  Park  Company  to  pay  a  portion  of  the 
receiver's  fees  as  provided  for  under  the  order  of 
July  6,  1916,  the  propriety  of  the  same  not  having 
l)een  questioned. 

We  think,  therefore,  that  the  order  appealed  from 
should  be  reversed. 

Reversed. 

Gbidley,  p.  J.,  and  Morrill,  J,,  concur. 


First  National  Bank  of  Boulder,  Plaintilf  In  Error,  v. 
Lewis  G.  Hurlbut  and  W.  J.  Dayenport^  Defendants 
in  Error. 

Gen.  No.  26,326. 

Coi^FiJCT  OF  LAWS — limitation  of  actions.  Where  promissory  notes 
payable  ia  Colorado  must,  under  the  laws  of  that  State,  be  sued 
upon  within  six  years  regardless  of  the  absence  of  the  debtor  from 
the  State,  and  that  period  has  expired,  suit  cannot  be  maintained 
in  this  State  though  the  debtor  has  removed  from  Colorado  and  is 
now  a  resident  of  this  State. 

Error  to  the  Superior  Court  of  Cook  county;  the  Hon.  John  J. 
SuLuvAN,  Judge,  presiding.  Heard  In  the  Branch  Appellate  Cour} 
at  the  October  term,  1920.  Affirmed.  Opinion  filed  February  14, 
1922. 

WiLLLiM  J.  Stapleton,  f  or  plaintiff  in  error. 
Egbert  Turney,  for  defendants  in  error. 

Mr.  Justice  Morrill  delivered  the  opinion  of  the 
court. 

Plaintiff  in  error  seeks  to  reverse  a  judgment  of  the 
superior  court  of  Cook  county  in  favor  of  defendants. 
The  suit  wa^  brought  on  March  28,  1919,  upon  four 
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notes  executed  by  the  Colorado  Capitol  Coal  Mining 
Company,  the  defendants  and  others,  payable  to  the 
order  of  plaintiff  for  $5,000,  $5,000,  $2,500  and  $3,000, 
respectively,  dated  respectively  November  16,  1910, 
November  24,  1910,  December  2,  1910,  and  December 
19,  1910.  Each  of  said  notes  was  payable  2  months 
after  date,  so  that  the  last  note  matured  February  19, 
1911.  The  notes  bore  interest  at  8  per  cent  per  annum 
until  maturity  and  thereafter  at  2  per  cent  per  month. 

The  amended  pleas  averred  that  at  the  time  of  the 
execution  and  delivery  of  the  notes  plaintiff  was  and 
still  is  a  resident  of  Colorado ;  that  the  notes  were  pay- 
able at  Boulder,  Colorado ;  that  under  the  statutes  of 
Colorado  action  on  the  first  note,  on  which  a  payment 
of  $1,000  was  made  on  October  28, 1912,  became  barred 
in  6  years  from  that  date,  on  October  28, 1918,  and  that 
action  became  barred  on  the  remaining  notes  January 
24,  1917,  February  2, 1917,  and  February  19,  1917,  re- 
spectively. The  pleas  then  set  forth  the  Colorado 
statute,  which  provides  that  all  actions  of  debt  founded 
upon  any  contract  or  liability  in  action  and  all  actions 
of  assumpsit  shall  be  commenced  within  6  years  after 
the  cause  of  action  shall  accrue  and  not  afterwards, 
and  alleged  that  by  reason  of  said  statutory  provisions 
the  cause  of  action  on  said  notes  was  barred  in  Colo- 
rado in  6  years  after  their  respective  dates  of  ma- 
turity. 

A  general  demurrer  to  said  pleas  was  overruled, 
whereupon  plaintiff  filed  replications  alleging  that  af- 
ter the  right  of  action  accrued  on  said  notes  under  the 
laws  of  Colorado,  defendants  ceased  to  be  residents 
of  that  State,  so  that  process  could  not  be  served  upon 
them  after  January  1,  1914,  on  which  date  defendants 
left  Colorado;  that  defendants  then  became  and  now 
are  residents  of  Illinois.  The  replications  further 
charged  that  defendants  did  not  continue  to  be  resi- 
dents of  Colorado  for  a  period  of  6  years  following 
the  dates  when  the  right  of  action  accrued  to  plaintiff 
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on  said  respecti\^e  notes  and  that  it  was  nnable  to  and 
did  not  ascertain  the  residence  of  defendants  nntil 
January  1,  1919.    A  demurrer  was  sustained  to  these 
replications.    PlaintiflF  elected  to  stand  by  its  replica- 1 
tions  and  thereupon  judgment  was  entered  in  favor/-- 
of  defendants. 

It  is  admitted  that  the  Colorado  statute  of  limita- 
tions contains  no  provision  suspending  its  operation 
during  the  absence  of  defendants  from  the  State.  De- 
fendants therefore  insist  that  they  are  entitled  to  the 
protection  of  this  statute  by  virtue  of  section  20  of  the 
Illinois  statute  of  limitations  (CahiU's  HI.  Si  ch.  83, 
^21),  which  is  as  follows: 

**When  a  cause  of  action  has  arisen  in  a  State  or 
territory  out  of  this  State,  or  in  a  foreign  country, 
and,  by  the  laws  thereof,  an  action  cannot  be  main- 
tained by  reason  of  the  lapse  of  time,  an  action  thereon 
shall  not  be  maintained  in  this  State.  ^* 

Plaintiff  urges  that  to  entitle  defendants  to  the  pro- 
tection of  section  20  of  the  Illinois  statute,  the  right 
of  action  must  have  been  fully  barred  either  in  Colo- 
rado or  some  other  jurisdiction,  in  which  the  defend- 
ants remained  for  the  full  period  of  the  statute  of 
such  State  barring  action  on  the  notes  in  question; 
that  defendants  could  not  claim  the  benefit  of  ttie  Colo-  i  j 
rado  statute  because  action  in  that  State  after  Janu-  [  * 
ary  1,  1914,  would  have  been  unavailing.     Plaintiff' 
contends  that  defendants  came  to  Illinois  January  1, 
1914,  and  became  subject  to  the  Illinois  statute  of 
limitations,  which  permitted  the  bringing  of  an  action 
within.  10  years  after  the  right  of  action  accrued. 

A  similar  state  of  facts  was  involved  in  the  case  of 
Collins  V.  ManvUle,  170  111.  615.  In  that  case  a  note 
was  made  and  executed  in  the  State  of  New  York  and 
the  cause  of  action  arose  there.  It  was  held  that  the 
time  within  which  a  suit  could  be  brought  in  this  State 
was  governed  by  section  20  of  our  statute  in  regard  to 
limitations,  and  if  by  the  laws  of  the  State  of  New 
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York  the  action  on  the  note  could  not  be  maintained 
by  reason  of  the  lapse  of  time,  the  action  could  not  be 
maintained  in  this  State.  The  New  York  statute  re- 
quires an  action  of  thi^  kind  to  be  commenced  within 
6  years  after  the  cause  of  action  has  accrued,  and  suit 
was  brought  in  this  State  August  31,  1893.  At  that 
time  the  period  prescribed  by  the  New  York  statute 
had  not  run,  as  the  right  of  action  upon  the  note  in 
question  accrued  September  1,  1887.  A  recovery  by 
the  plaintiff  was  sustained  in  that  case. 

It  being  admitted  in  the  case  at  bar  that  a  suit  in 
Colorado  under  the  statutes  of  that  State  must  be 
brought  within  6  years  after  the  right  of  action  ac- 
crued on  the  respective  notes,  regardless  of  the 
debtor's  absence  from  the  State,  and  it  appearing  that 
this  6-year  period  expired  on  October  28,  4919^  upon  1^^ 
the  first  note  and  upon  earlier  dates  on  the  remaining 
notes,  we  are  of  the  opinion  that  the  statute  had  run 
and  therefore  the  demurrer  to  the  replications  was 
properly  sustained. 

The  judgment  of  the  superior  court  is  affirmed. 

Affirmed. 

GsmLEY,  P.  J.,  and  Baknes,  J.,  concur. 


Belle    Levy,    Appellant,    y.    Johnston    &    Hunt,    a 
corporation,  Appellee. 

Gen.  No.  26,386. 

1.  Intoxicating  liquor8 — what  constitutes  "saloon."  In  the 
United  States,  prior  to  the  passage  of  the  prohibition  legislation, 
a  "saloon"  was  understood  to  be  a  place  devoted  to  the  sale  at 
retail  and  the  drinking  of  intoxicating  beverages  of  various  kinds. 

2.  Landlord  and  tenant — how  lease  for  saloon  purposes  con- 
strued. In  a  lease  in  which  it  is  stipulated  that  the  premises  were 
to  be  us^d  for  "a  saloon  and  sale  of  wines  and  liquors  and  for  no 
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other  purpose  whatever,"  the  meaning  of  the  word  "saloon"  should 
be  limited  by  the  associated  words  used  in  connection  with  it. 

3.  Contracts — when  performance  excused  hecause  impossible  as 
result  of  change  in  domestic  law.  As  a  general  rule,  performance  of 
a  contract  is  excused  where  it  becomes  impossible  owing  to  a  change 
in  domestic  law  aiter  the  making  of  the  contract,  provided  the 
promisor  has  not  expressly  assumed  the  risk  of  such  change. 

4.  Intoxicating  liquors — when  lease  of  huilding  for  saloon  not 
binding  on  lessee,  A  lease  of  a  building  for  "a  saloon  and  sale  of 
wines  and  liquors  and  for  no  other  purpose  whatever"  was  not 
binding  upon  the  lessee  after  the  passage  of  prohibition  legislation 
making  such  use  of  the  premises  unlawful,  and  he  was  justified  in 
abandoning  the  premises  and  refusing  to  pay  rent  thereafter. 

Appeal  from  the  County  Court  of  Cook  county;  the  Hon.  Thomas 
J.  Myers,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1920.  Afllrmed.  Opinion  filed  February  14, 
1922. 

Ward  &  Baldridge,  for  appellant. 

Felsenthal,  Struckmann  &  Berger,  for  appellee; 
A.  R.  Miller,  of  counsel. 

Mr.  Justice  Morrill  delivered  the  opinion  of  the 
court. 

PlaintiflF,  who  is  appellant  here,  brought  suit  in  the 
county  court  of  Cook  county  to  recover  the  amount 
claimed  to  be  due  her  under  the  provisions  of  a  lease  to 
defendant  of  certain  premises  which  are  described  as 
the  entire  first  floor  and  basement  of  the  building 
known  as  Nos.  724  and  726  Milwaukee  avenue  and  1020 
West  Huron  street  in  Chicago.  Plaintiff  is  the  as- 
signee of  the  lessor's  interest  in  said  lease. 

The  declaration  contained  two  counts,  the  first  of 
which  sets  forth  the  lease  and  alleges  that  prior  to 
its  expiration  defendant  vacated  the  demised  premises 
and  refused  to  pay  rent  therefor.  Plaintiff  sought  to 
recover  the  stipulated  rent  of  $175  per  month  for  the 
months  of  February,  March  and  April,  1920,  with  in- 
terest thereon,  and  the  sum  of  $14.08,  the  amount  of  a 
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water  tax  on  the  premises.  The  other  count  consisted 
of  the  consolidated  common  counts  and  alleged  that 
there  was  due  from  defendant  the  sum  of  $900.  Plaii^- 
tiflf 's  affidavit,  attached  to  the  declaration,  stated  that 
*'the  nature  of  her  demand  is  rent  due  upon  the  lease 
aforesaid.'' 

Defendant  filed  a  plea  of  the  general  issue  and  a 
special  plea  setting  forth  that  the  lease  sued  upon 
contained,  among  others,  the  following  provisions  with 
reference  to  the  uses  and  purposes  of  the  demised 
premises:  **To  be  occupied  for  a  saloon  and  sale  of 
wines  and  liquors  and  for  no  other  purpose  whatever.'' 
The  plea  further  avers  that  on  July  1,  1919,  in  pursu- 
ance of  an  act  passed  by  the  United  States  Congress,  it 
became  and  was  illegal  and  criminal  to  sell  any  in- 
toxicating beverages  in  the  United  States  during  the 
period  of  the  ^ar  then  existing  between  the  United 
States  and  the  German  Empire  and  its  allies ;  also  that 
on  January  16,  1920,  in  pursuance  of  the  EJighteenth 
Amendment  of  the  United  States  Constitution,  passed 
by  the  Congress  of  the  United  States  and  thereafter 
ratified  by  the  legislatures  of  the  necessary  number  of 
States,  it  became  and  was  illegal  and  criminal  to  sell 
any  intoxicating  beverages  in  the  United  States  after 
January  16, 1920.  The  plea  further  avers  that  during 
the  period  from  July  1,  1919,  to  January  16,  1920,  the 
United  States  continued  in  a  state  of  war  with  the 
German  Empire  and  its  allies  and  that  it  was  illegal 
and  criminal  to  sell  intoxicating  beverages  during  that, 
entire  period  and  that  by  virtue  of  the  above  laws  of 
the  United  States  defendant  was  prohibited  from 
using  the  demised  premises  for  the  only  purpose  men- 
tioned in  said  lease  and  that  defendant  was  thereby 
relieved  and  discharged  from  all  liability  to  pay  rent 
for  said  premises. 

Plaintiff  filed  a  similiter  to  the  first  plea  and  a  gen- 
eral demurrer  to  the  special  plea.  The  plea  of  the 
general  issue  was  subsequently  withdrawn  by  defend- 


Digitized  by  CjOOQ IC 


Chicago — First  District — February,  1922.    303 

Levy  ▼.  Johnston  ft  Hunt,  224  111.  App.  300. 

• r ' * 

ant  pnrsnant  to  leave  of  court  The  trial  court  held 
that  the  matters  set  forth  in  the  special  plea  consti- 
tuted a  good  defense  to  the  action  and  overruled  the 
demurrer  thereto.  Plaintiff  elected  to  stand  by  its 
demurrer  to  the  plea  and  thereupon  the  court  entered 
judgment  in  favor  of  defendant.  A  reversal  is  sought 
upon  the  groxmd  that  the  court  erred  in  overruling 
this  demurrer.  The  question  is  fairly  raised  by  the 
pleadings  as  to  whether  or  not  the  prohibition  legisla- 
tion set  forth  in  the  special  plea,  in  its  effect,  relieved 
defendant  of  its  obligation  under  the  lease. 

It  is  unnecessary  to  set  forth  the  provisions  of  the 
lease  in  detail.  It  was  in  the  form  ordinarily  and  gen- 
erally used  in  Chicago  where  premises  are  rented  for 
saloon  purposes  to  be  used  as  a  place  for  the  sale  at 
retail  and  for  consumption  on  the  premises  of  such 
alcoholic  beverages  as  beer,  wine  and  liquors  and  other 
intoxicating  drinks.  It  is  ordinarily  denominated  a 
'Vsaloon  lease.''  The  rent  reserved  was  $175  per 
month  up  to  April  30,  1920,  and  thereafter  $200  per 
month.  The  term  of  the  lease  was  from  May  1,  1915, 
to  April  30,  1925.  It  contained  the  usual  covenants 
on  the  part  of  the  lessee  to  keep  the  premises  in  re- 
pair, to  surrender  possession  at  the  expiration  of  the 
^  term  and  to  pay  rent  and  water  and  gas  bills.  It  was 
expressly  stipulated  that  the  demised  premises  were 
to  be  occupied  for  '*a  saloon  and  sale  of  wines  and 
liquors  and  for  no  other  purpose  whatever.^'  It  also 
contained  a  further  provision  which  is  peculiar  to 
saloon  leases  and  indicates  that  both  parties  knew  and 
intended  that  the  premises  would  be  used  as  a  place 
for  the  retail  sale  and  consumption  of  intoxicating 
Uquors.  Under  this  provision  the  lessee  agreed,  in 
substance,  to  protect,  save  harmless  and  indemnify  the 
lessor  from  and  against  all  loss,  cost  or  damage  aris- 
ing from  the  use  of  the  premises  as  a  saloon  (which 
was  then  generally  understood  to  be  a  place  where 
beer,  wine  and  liquors  are  sold  and  drunk)  and  from 
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the  unlawful  sale  of  intoxicating  liquors  upon  the 
premises.  It  seems  obvious  that  such  a  provision 
would  be  unnecessary  and  improper  in  a  lease  of  prem- 
ises to  be  used  otherwise  than  as  above  indicated. 

Much  importance  is  attached  by  counsel  to  the  mean- 
ing of  the  word  *' saloon"  as  used  in  the  lease  and  it 
is  contended  by  appellant  that  notwithstanding  the 
reference  in  the  lease  to  the  use  of  the  demised  prem- 
isQ^  defendant  was  still  entitled  to  keep  the  premises 
for  any  purpose  within  the  scope  of  its  corporate  ob- 
jects as  enumerated  in  its  certificate  of  incorporation 
and  that  defendant  might  well  have  continued  after 
the  enactment  of  the  prohibition  legislation  to  keep 
the  said  premises  as  a  place  for  the  sale  of  groceries, 
ice  cream  or  nonintoxicating  beverages  or  as  a  res- 
taurant or  billiard  hall.  In  support  of  this  contention 
appellant  relies  upon  the  case  of  Brewer  S  Hofmann 
Bretinng  Co,  v.  Boddie,  181  111.  623.  In  that  case  it 
was  held  that  a  lease  of  premises  for  '* saloon"  pur- 
poses entered  into  by  a  corporation  authorized  to 
manufacture  and  sell  soda  water  is  not  void  so  as  to 
preclude  the  collection  of  rent,  although  the  corpora- 
tion sells  intoxicating  liquors  on  the  premises  in  excess 
of  its  qhartered  powers.  The  brewing  company  relied 
upon  tlie  defense  that  the  lease  in  question  was  vitra 
vires  the  corporation.  This  lease  stipulated  that  the 
demised  premises  were  *Ho  be  occupied  for  a  saloon 
and  no  other  purpose  whatever,"  and  the  court  prop- 
erly held  that  the  use  of  the  word  ** saloon"  did  not 
preclude  defendant  from  using  the  premises  as  a  place 
to  manufacture  and  sell  soda  water,  in  view  of  the  fact 
that  the  defendant  corporation  was  authorized  to 
transact  such  business  and  was  not  authorized  to  sell 
intoxicating  liquors.  In  other  words,  the  mere  fact 
that  defendant  had  engaged  in  the  unauthorized  l)usi- 
ness  of  retailing  intoxicating  liquors  did  not  relieve  it 
of  its  obligation  to  pay  rent.  A  consideration  of  the 
words  used  in  the  present  lease  leads  to  the  conclu- 
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sion  that  the  above  authority  is  not  applicable  to  the 
case  at  bar.  In  the  present  lease  it  was  stipulated  that 
the  demised  premises  were  to  be  used  for  "a  saloon 
and  sale  of  wines  and  liquors  and  for  no  other  pur- 
pose whatever."  These  were  the  only  purposes  for 
which  the  demised  premises  could  be  used  under  the 
lease.  The  sale  of  intoxicating  liquors  was  not  merely 
incidental  to  the  transaction  of  defendant's  business, 
as  in  the  case  of  Brewer  &  Hofmann  Brewing  Co.  v. 
Boddie,  supra.  It  is  true,  as  stated  by  the  court  in 
that  case,  that  'Hhere  may  be  many  different  kinds  of 
saloons/^  A  saloon  may  be  a  large  room  used  for 
social  events,  musicales,  art  displays  or  public  enter- 
tainment. It  may  be  the  main  cabin  of  a  steamship 
used  for  carrying  passengers.  A  dining  room  is  some- 
times called  a  dining  saloon.  However,  in  the  United 
States,  prior  to  the  passage  of  the  prohibition  legisla- 
tion mentioned  in  the  pleadings  herein,  a  saloon  was 
understood  to  be  a  place  devoted  to  the  sale  at  retail 
and  the  drinking  of  intoxicating  beverages  of  various 
kinds.  Such  was  the  accepted  meaning  of  the  word. 
Century  Dictionary,  p.  5313.  This  word  in  the  pres- 
ent lease  was  followed  by  the  words  ''and  sale  of 
wines  and  liquors,"  which  we  regard  as  supplementary 
to  and  descriptive  of  the  preceding  word  ''saloon." 
The  meaning  of  the  word  "saloon"  should  be  limited 
by  the  associated  words  used  in  connection  with  it. 
Street  v.  Lincoln  Safe  Deposit  Co.,  254  U.  S.  88 ;  Jen- 
sen V.  State,  60  Wis.  582;  Blake  v.  Blake,  75  Wis.  339. 
Impossibility  of  performance  due  to  the  interven- 
tion of  domestic  legislation  has  been  held  to  be  a  good 
defense  in  actions  arising  fom  a  failure  to  fulfill  the 
obligations  of  a  contract  in  many  instances  prior  to 
the  existence  of  the  present  prohibition  laws.  As  a 
general  rule,  performance  is  excused  where  it  becomes 
impossible  owing  to  a  change  in  domestic  law  after  the 
making  of  a  contract,  provided  the  promisor  has  not 
expressly  assumed  the  risk  of  such  change.    Adler  v. 
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Miles,  69  N.  Y.  Misc.  601, 126  N.  Y.  Supp.  135;  Thomas 
V.  JSartshorne,  45  N.  J.  Eq.  215 ;  Baylie's  v.  Fettyplace, 
7  Mass.  325;  Cordes  v.  Miller,  39  Mich.  581.  This  rule 
had  its  origin  in  the  case  of  Brewster  v.  Kitchell,  1 
Salk.  198.  It  was  discussed  and  applied  in  the  later 
case  of  BaUy  v.  DeCrespigny,  L.  R.  4  Q.  B.  180,  where- 
in the  defendant  was  charged  with  having  violated  the 
covenant  of  a  lease  whereby  it  was  agreed  that  during 
the  demised  term  he  would  not  permit  any  structure 
to  be  erected  on  a  certain  paddock  fronting  the  de- 
mised premis^es,  and  it  was  alleged,  as  breaches  of  this 
covenant,  that  the  defendant  had  permitted  a  railway 
station  to  be  built  on  the  paddock  and  that  he  had 
assigned  the  paddock  to  the  railway  company  which 
had  erected  the  said  station.  It  was  alleged  by  way 
of  defense  that  after  the  making  of  the  lease  the  rail- 
way company  was  empowered  to  take  the  paddock 
under  an  act  of  Parliament  for  the  purpose  of  build- 
ing a  railway  station.  It  was  held  that  defendant  was 
discharged  from  his  covenant  by  the  subsequent  act 
of  Parliament,  which  compelled  him  to  assign  to, the 
railway  company,  thereby  putting  it  out  of  his  power 
to  perform  the  covenant.  This  rule  has  been  gen- 
erally followed.  It  has  been  held  also  that  where  the 
event  which  is  set  np  by  way  of  defense  is  of  such  a 
character  that  it  cannot  be  reasonably  supposed  to 
have  been  in  the  contemplation  of  the  contracting  par- 
ties at  the  time  when  the  contract  was  made,  they  will 
not  be  bound  by  words  which  were  not  nsed  with  ref- 
erence to  the  possibility  of  the  particular  contingency 
which  afterwards  happens.  Chicago,  M.  &  St.  P.  Ry. 
Co.  V.  Hoyt,  149  U.  S.  1.  It  would  be  uiijust  if  the 
law  should  hold  a  promisor  liable  for  failing  to  per- 
form the  promised  act  after  the  law  itself  had  pro- 
hibited its  performance,  provided  at  the  time  of  the 
contract  the  undertaking  was  legal,  ''and  it  may  be 
said  broadly  that  where  the  law  forbids  or  prevents 
the  performance  of  a  promise,  legal  when  made,  the 
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promisor  is  freed  from  liability.'^  3  Williston  on  Con- 
tracts, 1938,  and  cases  cited  in  support  of  the  text 
Since  the  enactment  of  the  prohibition  legislation  a 
number  of  cases  have  arisen  involving  the  question 
now  under  consideration  in  which  it  has  been  held 
that  the  tenant  was  justified  in  terminating  a  lease  of 
property  which  the  parties  intended  to  be  used  as  a 
saloon.  Heart  v.  East  Tennessee  Brewing  Co.,  121 
Tenn.  69;  Stratford,  Inc.  v.  Seattle  Brewing  &  Malt- 
ing Co.,  94  Wash.  125.  The  court  said  in  the  Ten- 
nessee cas^  that  it  was  unnecessary  to  determine 
whether  the  lease  restricted  the  use  of  the  property 
to  the  sale  of  liquor;  it  was  enough  that  it  was  the 
purpose  to  do  so.  It  has  also  been  held  in  a  number 
of  cases  that  in  order  to  justify  a  tenant  in  terminat- 
ing a  lease  under  such  circumstances  as  are  involved 
herein,  it  must  appear  that  the  use  for  which  the 
premises  were  leased  is  limited  solely  to  the  main- 
tenance of  a  saloon.  Greil  Bros.  Co.  v.  Mdbson,  179 
Ala.  444;  Kahn  v.  Wilhelm,  118  Ark.  239;  Hooper  V. 
Mueller,  158  Mich.  595.  In  the  case  of  McCvllough 
Realty  Co.  v.  Laemmle  Film  Service,  181  Iowa  594, 
where  the  lease  provided  that  ''the  premises  are 
leased  for  film  exchange  and  film  and  theater  supply 
purposes  only,  and  are  not  to  be  used  for  any  unlawful 
or  offensive  purposes  whatever,"  the  tenant  was  held 
justified  in  vg^cating  the  premises  and  refusing  to  pay 
rent  when  a  city  ordinance  made  it  illegal  to  store  or 
handle  inflammable  films  in  a  building  which  was  not 
fireproof.  This  rule  was  announced,  although  it  was 
not  impossible  for  the  tenant  to  have  used  the  de- 
mised premises  for  oflBce  purposes  and  to  have  stored 
the  films  elsewhere.  Counsel  for  appellants  cite  in 
their  reply  brief  a  number  of  those  cases  to  which  we 
have  referred  for  the  purpose  of  showing  that  even 
though  the  use  of  the  premises  is  restricted  to  saloon 
purposes,  the  tenant  has  been  held  bound  to  continue 
in  the  performance  of  his  covenants.    A  review  of 
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these  cases  will  show  that  they  were  based  upon  the 
same  rule  which  was  held  appUcable'by  our  Supreme 
Court  in  the  case  of  Brewer  &  Hofmann  Brewing  Co. 
V.  Boddie,  supra,  that  nonintoxicating  drinks  and 
other  articles  of  merchandise  might  be  sold  upon  the 
demised  premises.  These  authorities  apply  only  in 
cases  where  the  lease  does  not  restrict  the  use  of  the 
premises  to  a  single  purpose.  7  A.  L.  R.  836.  As 
already  indicated,  the  lease  involved  in  this  case  is 
not  susceptible  of  that  construction.  The  view  which 
we  have  expressed  as  to  the  meaning  to  be  given  to 
the  word  '* saloon"  in  this  case  is  sustained  by  Greil 
Bros.  Co.  V.  Mdbson,  supra,  in  which  it  was  held  that 
a  lease  of  certain  premises  to  be  occupied  as  '*a  bar 
and  not  otherwise"  necessarily  required  the  sale  of 
intoxicants,  and  upon  the  enactment  of  prohibition 
legislation  the  lessee  was  held  excused  from  the  per- 
formance of  the  covenants. 

We  are  of  the  opinion  that  the  judgment  of  the 
county  court  was  correct  in  overruling  the  demurrer 
to  the  special  plea  in  this  case. 

The  judgment  of  the  county  court  is  aflBrmed. 

Affirmed. 

Geidley,  p.  J.,  and  Babnes,  J.,  concur. 


Catherine  F.  Byan^  Appellee,  y.  George  K.  Shoenbergerj 

Appellant. 

Gen.  No.  26,463. 

1.  Vendor  and  pubchaseb — when  purchaser  not  entitled  to  re- 
cover part  payment  made.  One  who  advances  money  in  part  pay- 
ment under  a  parol  contract  for  the  purchase  of  land  cannot  recover 
it  until  he  has  offered  to  fulfill  on  his  part  and  the  other  party 
has  repudiated  the  contract. 

2.  Frauds,  Statute  of — inapplicability  of  rule  that  contract  toith' 
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in  statute  cannot  6e  made  ground  of  demand  or  defense,  On.appeal 
from  a  judgment  which,  in  effect,  cancels  an  oral  contract  for  the 
sale  of  land  and  awards  a  return  of  the  money  paid  thereunder  to 
appellee,  the  ruli^that  k  contract  within  the  statute  of  frauds  cannot 
be  enforced  either  directly  or  Indirectly  and  cannot  be  made  the 
ground  of  either  a  demand  or  a  defense,  is  inapplicable. 

3:  Use  and  occupation — when  vendor  of  real  estate  entitled  to 
compensation.  In  a  suit  by  the  purchaser  of  real  estate  under  an 
oral  agreement  to  recover  the  amount  paid  as  earnest  money,  where 
such  purchaser  obtained  possession  under  such  agreement  and  re- 
tained possession  although  he  refused  to  comply  with  the  agree- 
ment, held  that  the  owner  was,  under  the  third  paragraph  of  section 
1.  ch.  80,'  Rev.  St  (Cahiirs  111.  St.  ch.  80,  If  1),  entitled  to  a  fair 
and  reasonable  compensation  for  the  use  and  occupation  of  the 
premises. 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Danux 
P.  Tbude,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1920.  Reversed  and  remanded.  Opinion  filed 
February  14,  1922. 

G.  A.  BuBESH,  for  appellant. 

Thomas  F.  Eyan,  for  appellee. 

» 

Mb.  Justice  Mobmll  delivered  the  opinion  of  the 
court. 

The  amended  statement  of  claim  alleged,  in  sub- 
stance, that  May  28,  1919,  plaintiff  paid  defendant 
$115  as  a  first  pajonent  on  the  purchase  price  of  cer- 
tain real  estate  owned  by  defendant,  negotiations  for 
the  purchase  of  which  were  then  pending  between  the 
parties;  that  these  negotiations  were  terminated  be- 
cause of  the  inability  of  the  parties  to  agree  upon  the 
terms  of  the  proposed  sale  and  that  plaintiff  had  de- 
manded from  defendant  the  return  of  the  money 
which  had  been  refused.  The  defendant's  amended  afiS- 
davit  of  merits  alleged  that  on  May  28,  1919,  the  par- 
ties were  negotiating  regarding  the  sale  by  defendant 
to  plaintiff  of  the  real  estate  mentioned  and  it  was 
agreed  that  the  parties  should  execute  a  written  con- 
tract shortly  thereafter  embodying  the  terms  of  the 
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sale,  all  of  which  had  been  settled  by  the  negotiations 
between  the  parties;  that  plaintiff  thereupon  paid  to 
defendant  the  sum  of  $115  as  earnest  money  to  be 
applied  upon  the  purchase  and  defendant  then  deliv- 
ered to  plaintiff  the  keys  to  the  house  in  question ;  that 
thereupon  plaintiff  entered  into  possession  of  the 
premises  and  has  since  occupied  them  continuously. ' 
The  affidavit  further  alleged  that  defendant  is  ready, 
willing  and  able  to  execute  the  contract  agreed  upon 
but  that  plaintiff  has  refused  to  execute  said  contract 
and  has  refused  to  deliver  possession  of  the  premises 
to  defendant.  Defendant  by  his  affidavit  further  de- 
nied that  the  negotiations  were  terminated  because 
the  parties  could  not  agree  upon  the  terms  of  the  sale, 
but  alleged  that  plaintiff,  although  often  requested, 
had  failed  and  refused  to  execute  the  agreement  and 
the  purchase  money  notes  contemplated  thereby.  The 
affidavit  also  alleged  that  defendant  incurred  expenses 
in  connection  with  negotiations  amounting  to  $50  for 
attorneys'  fees  and  for  the  services  of  a  real  estate 
agent  in  finding  the  purchaser;  that  defendant  has 
been  deprived  of  the  use  of  the  house  and  premises 
since  May  28, 1919,  by  reason  of  the  occupancy  thereof 
by  plaintiff  and  that  the  fair,  reasonable  and  proper 
charge  for  the  use  and  possession  of  said  premises 
is  the  sum  of  $50  per  month.  Defendant  demanded 
that  the  foregoing  amount  be  recouped  and  set  off 
against  the  said  sum  of  $115  so  pfdd  by  plaintiff  as 
aforesaid  and  that  defendant  be  given  a  judgment 
^against  plaintiff  in  the  sum  of  $600.  By  his  affidavit 
defendant  did  not  waive  the  question  of  the  sufficiency 
of  the  statement  of  claim  and  reserved  the  right  to 
raise  the  question  of  the  sufficiency  thereof. 

July  17,  1920,  this  affidavit  of  merits  was  stricken 
from  the  files  and  judgment  for  $115  and  costs  was 
entered  against  defendant  for  want  of  an  affidavit  of 
.merits.    Appellant  claims  that  the  court  erred  in  strik- 
ing the  affidavit  of  merits  and  that  plaintiff  was  not 
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entitled  to  recover  the  money  paid  under  a  parol 
agreement  for  the  purchase  of  land  because  the  con- 
tract was  not  repudiated  by  the  vendor  and  plaintiff 
was  not  ready  and  willing  to  perform  the  contract  as 
agreed  upon ;  also  that  plaintiff  is  liable  to  defendant 
for  the  use  and  occupation  of  the  premises  because  of 
her  repudiation  of  the  agreement  under  which  she 
took  possession. 

We  find  that  both  of  these  contentions  are  fully  sus- 
tained by  the  authorities.  It  was  settled  by  an. early 
decision  of  the  Supreme  Court  that  one  who  advances 
money  in  part  payment  of  a  parol  contract  for  the 
purchase  of  land  cannot  recover  it  back,  until  he  has 
offered  to  fulfill  on  his  part  and  the  other  party  has 
repudiated  the  contract.  Crabtree  v.  Welles,  19  lU, 
55.  This  rule  has  been  followed  in  a  number  of  cases. 
Brockhausen  v.  Bowes,  50  HI.  App.  98;  Booker  v. 
Wolf,  195  HI.  365.  In  the  case  last  cited,  it  was  quoted 
with  approval  from  Hawley  v.  Moody,  24  Vt.  603,  that 
*Hhe  party  repudiating  must  be  content  to  lose  what 
he  has  done  under  it." 

Appellee  contends  that  the  agreement  in  question 
was  in  violation  of  the  statute  of  frauds  and  relies 
upon  the  case  of  McGinnis  v.  Fernandes,  126  111.  228, 
which  holds,  in  substance,  that  a  verbal  contract  with- 
in the  condemnation  of  the  statute  of  frauds  caimot 
be  enforced  in  any  way,  either  directly  or  indirectly, 
and  caimot  be  made  either  the  ground  of  a  demand 
or  the  ground  of  a  defense.  Admitting  this  to  be  a 
correct  statement  of  the  law,  it  is  clearly  inapplicable 
to  the  case  at  bar  for  the  reason  that  defendant  is  not 
making  the  statute  of  frauds  either  the  ground  of  a 
demand  or  a  defense.  Appellee  relies  upon  the  stat- 
ute of  frauds  to  sustain  the  judgment  in  his  favor, 
which  in  effect  cancels  the  contract  and  awards  a  re- 
turn of  the  money.  As  said  by  Mr.  Justice  Gary  in 
Curtis  V.  Hulhurd,  46  111.  App.  419:  *'The  statute  of 
frauds  is  not  a  sword  but  a  shield." 
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The  third  paragraph  of  section  1,  ch.  80,  Eev.  St. 
(CahilPs  m.  St.  ch.  80,  ^  1),  is  applicable  to  the  case 
at  bar.  Possession  was  obtained  under  an  oral  agree- 
ment for  the  purchase  of  the  premises  and  the  right 
to  the  possession  was  terminated  by  a  noncompliance 
with  the  agreement.  Under  these  circumstances  the 
owner  was  entitled  to  a  fair  and  reasonable  compensa- 
tion for  the  use  and  occupation  of  the  real  estate. 
Where  the  land  of  one  is  in  possession  of  another, 
there  is  an  implied  obligation  to  pay  therefor.  Clwas- 
sen  V.  Claussen,  279  HI.  99. 

We  are  of  the  opinion  that  the  court  erred  in  strik- 
ing defendant's  aflSdavit  of  merits  from  the  files.  The 
case  should  have  been  heard  upon  its  merits. 

The  judgment  of  the  municipal  court  is  reversed  and 
the  case  remanded. 

Reversed  and  remanded. 

Gbidlby,  p.  J.,  and  Barnes,  J.,  concur. 


Mary  J.  Barbour,  Appellee,  v.  Aetna  Life  Insurance 
Company,  Appellant. 

Gen.  No.  26,598. 

1.  iNSUBANcaE — sufficienct/  of  evidence  in  action  on  accident  policy. 
In  an  action  upon  an  accident  insurance  policy,  evidence  examined 
and  held  sufficient  to  sustain  the  finding  of  the  Jury  that  the  death 
of  insured  was  due  to  accidental  injury,  to  the  brain  by  a  fall  and 
not  to  ulceration  of  the  stomach  and  other  diseases. 

2.  Insurance — when  formal  proofs  of  accident  waived.  Where 
plaintiff,  in  an  action  on  an  accident  insurance  policy,  wrote  a  letter 
to  the  insurer  within  the  prescribed  time  informing  It  of  the  death 
of  her  husband  as  the  result  of  an  accident,  as  to  the  date  of  which 
it  already  had  been  notified,  and  it  appeared  that  the  Insurer  re- 
ceived such  letter  and  took  affirmative  action  under  it  without  ques- 
tioning its  sufficiency  in  any  way  and  its  physician  was  in  frequent 
attendance  upon  insured  and,  after  his  death,  defendant  demanded 
an  autopsy,  the  filing  of  formal  proofs  of  loss  was  waived. 
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3.  Insurance — when  refusal  to  allow  autopsy '  question  for  jury. 
Under  an  accident  insurance  policy  which  gave  the  insurer  the  right 
to  hold  an  autopsy  in  case  of  the  death  of  insured  and  provided 
that  in  case  of  an  autopsy  being  held  otherwise  than  by  a  public 
officer  in  discharge  of  his  duties  the  insurer  should  be  given  due 
notice  and  an  opportunity  to  participate  therein,  where  Insurer  was 
notified  of  the  holding  of  an  autopsy  by  the  coroner  and  was  repre- 
sented thereat  and  had  full  benefit  of  all  the  information  obtained 
there  and  by  microscopic  aild  chemical  examinations  which  followed, 
the  question  whether  plaintiff  refused  to  allow  an  autopsy  was  an 
issue  of  fact  and  was  properly  submitted  to  the  jury. 

4.  Insurance — when  demand  hy  insurer  for  autopsy  unreason- 
al)le.  A  demand  for  an  autopsy  made  by  Insurer  under  an  accident 
policy  after  an  autopsy  by  the  coroner  and  after  the  body  had  been 
prepared  for  burial,  where  there  was  ample  opportunity  to  make 
such  demand  at  an  earlier  date,  was  unreasonable  where  there  was 
uncertainty  as  to  the  time  it  was  proposed  to  hold  such  autopsy,  and 
It  would  have  required  holding  the  remains  for  several  days  to  suit 
the  convenience  of  the  Insurer. 

5.  iNSTBUcnoNs — when  instruction  purely  cautionary  and  unob- 
jectionable. An  instruction,  in  an  action  on  an  accident  insurance 
policy,  by  which  the  jury  were  informed  that  they  were  the  sole 
judges  of  the  facts  and  that  the  court  did  not  mean  by  any  of  its 
Instructions  to  pass  judgment  upon  any  of  the  facts  in  the  case  or 
to  intimate  In  any  way  what  the  verdict  should  be,  was  purely 
cautionary  and  unobjectionable. 

6.  Appeal  and  error — ichat  instruction  not  reversible  error.  An 
Instruction  advising  the  jury  that  they  are  the  sole  judges  of  the 
facts,  while  objectionable,  held  not,  alone,  reversible  error. 

7.  Appeal  and  error — cure  of  error  in  instruction  by  other  in- 
structions. Appellant  cannot  be  allowed  to  avail  itself  of  any  defect 
in  the  phraseology  of  an  instruction  where  the  jury  were  fully  in- 
structed as  to  that  feature  of  the  case  by  other  instructions, 

8.  Insurance — when  instruction  in  action  on  accident  policy  not 
objectionable.  In  an  action  on  an  accident  Insurance  policy,  an  in- 
struction relating  to  the  burden  of  proof  and  advising  the  jury  that 
if  they  found  the  evidence  to  have  preponderated  slightly  In  favor 
of  plaintiff  it  would  be  sufficient  for  them  to  find  the  issues  In  her 
favor,  was  not  objectionable  as  being  peremptory  In  character  and 
as  ignoring  affirmative  defenses  of  failure  to  file  formal  proof  of 
death  and  to  permit  an  autopsy. 

9.  Appeal  and  error — error  in  instruction  favorable  to  appellant 
as  not  ground  for  reversal.  An  instruction  that  the  jury  were  the 
judges  of  the  credibility  of  expert  testimony  the  same  as  of  other 
witnesses  was,  where  the  only  expert  witnesses  were  those  of  appel- 
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lant,  more  favorable  to  appellant  than  an  Instruction  In  strict  aocord- 
ance  with  law  and  therefore  Is  not  ground  for  reversal. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Edwasd 
M.  Mangan,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1920.  Aflarmed.  Opinion  filed  February  14, 
1922.  Rehearing  denied  February  25,  1922,  Certiorari  denied  by 
Supreme  Court  (making  opinion  final). 

Daniel  F.  Flanneby  and  Eobeet  J.  Folonie,  for  a.p- 
pellant. 

McCORMICK,   KiBKLAND,   PaTTBRSON   &    FLEMING,   for 

appellee ;  Charles  F.  Eathbun,  of  counsel. 

Mb.  Justice  Morrill  delivered  the  opinion  of  the 
court. 

This  is  an  action  of  assumpsit  based  upon  an  acci- 
dent insurance  policy  whereby  William  H.  Barboui: 
was  insured  against  loss  resulting  from  bodily  inju- 
ries effected  solely  through  external,  violent  and  acci- 
dental means.  Plaintiff,  who  is  appellee  here,  was  the 
wife  of  the  insured  and  the  beneficiary  under  the  pol- 
icy. There  was  a  verdict  and  judgment  in  favor  of 
plaintiff  for  $5,750  and  costs,  from  which  this  appeal 
was  prayed  and  allowed. 

The  amended  declaration  alleged,  in  substance,  that 
the  insured,  William  H.  Barbour,  on  January  11, 1917, 
accidentally  slipped  and  fell  on  the  ground,  injuring 
his  brain,  skull  and  other  parts  of  his  body,  and  as  a 
consequence  of  such  injuries  he  died  February  22, 
1917,  solely  and  independently  of  all  other  causes,  and 
that  his  death  was  due  solely  to  such  bodily  injuries 
and  the  proximate  result  thereof.  The  declaration 
further  alleged  that  within  2  months  after  his  death 
a  written  notice  was  given  on  behalf  of  plaintiff  to 
defendant  of  the  result  of  the  accident  and  injury  to 
the  insured  containing  full  details  as  to  the  name  and 
address  of  the  insured,  the  nature  and  date  of  the 
accident,  with  the  full  name  and  address  of  the  plain- 
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tiff,  and  that  thereafter  the  physician  and  surgeon  of 
the  defendant  company  repeatedly  visited  the  insured 
at  his  residence  and  examined  him  thoroughly  from 
time  to  time.  The  declaration  avers  that  after  the 
death  of  the  insured  on  February  22,  an  autopsy  and 
inquest  were  held  upon  his  body  1)y  the  coroner  of 
Cook  county  and  his  physician;  that  defendant  was 
notified  of  said  autopsy  and  inquest  and  appeared  at 
said  inquest  by  its  duly  authorized  agent  and  attor- 
ney; took  part  in  the  proceedings  and  examined,  or 
had  an  opportunity  to  examine,  the  body  of  the  in- 
sured; that  afterwards  a  further  hearing  of  said 
inquest  was  held  March  31,  1917,  and  April  11,  1917, 
at  which  evidence  was  taken  and  transcribed  and  that 
within  2  months  after  insured's  death  a  transcript  of 
the  proceedings  was  filed  in  the  coroner's  office;  that 
at  said  hearings  defendant  appeared  by  its  attorneys 
and  examined  and  cross-examined  the  witnesses  and 
heard  the  testimony  of  all  the  witnesses  relative  to 
the  facts  and  circumstances  surrounding  the  injuries, 
time,  place  and  cause  of  the  death  of  the  insured ;  that 
upon  two  occasions  the  attorney  for  defendant  re- 
quested, on  behalf  of  defendant,  that  the  coroner's 
hearing  to  determine  the  cause  of  the  death  of  the 
insured  be  postponed  until  subsequent  dates,  and  in 
conformity  with  said  request  *Baid  continuances  were 
granted  as  aforesaid;  that  at  each  of  these  hearings 
the  evidence  produced  showed  that  the  insured  came 
to  his  death  as  the  result  solely  of  bodily  injuries,  the 
proximate  result  of  external,  violent  and  accidental 
means  and  from  no  other  cause.  The  declaration  fur- 
ther averred  that  by  means  of  these  facts  and  cir- 
cumstances defendant  had  due  notice  and  knowledge 
of  the  accident,  injury  and  death  and  of  the  causes 
thereof  and  the  claim  of  plaintiff  that  insured  came 
to  his  death  on  account  of  the  bodily  injuries  men- 
tioned and  that  by  the  communication  gent  to  defend- 
ant March  1,  1917,  the  latter  had  notice  and  satisfac- 
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tory  affirmative  proof  of  the  death  of  said  insured 
was  given  to  defendant. 

A  plea  of  the  general  issue  was  filed  aad  also  a 
special  plea  alleging  that  by  the  policy  defendant  was 
given  the  right  to  make  an  autopsy  to  determine  the 
cause  of  death;  that  on  February  22  and  23,  1917,  a 
demand  was  made  on  the  beneficiary  for  an  opportu- 
nity to  examine  and  make  an  autopsy  of  the  body  and 
that  plaintiff  refused.  To  this  plea  a  replication  was 
filed  alleging  that  no  demand  was  made  on  plaintiff 
as  alleged;  that  defendant  waived  its  right  to  make 
an  autopsy  and  that  defendant  had  the  right  and  op- 
portunity to  make  such  autopsy.  A  third  plea  set 
forth  the  failure  of  plaintiff  to  furnish  proofs  of  loss 
vnthin  2  months  from  the  date  of  death,  as  provided 
in  the  policy,  and  denied  that  defendant  in  any  wise 
waived  such  proofs  of  loss.  Plaintiff  replied  to  this 
plea  that  satisfactory  affirmative  proof  of  the  death 
of  insured  was  furnished  to  defendant  in  writing  with- 
in 2  months  from  the  date  of  his  death  as  required 
in  the  policy.  The  issues  of  fact  which  were  raised 
by  the  pleadings  and  tried  before  the  jury  were: 
(1)  Whether  the  death  of  the  insured  resulted  di- 
rectly, and  independently  of  all  other  causes,  from 
bodily  injuries  effected  solely  through  external  vio- 
lent and  accidental  means;  (2)  whether  plaintiff  fur- 
nished proofs  of  loss  as  and  when  required  by  the  pol- 
icy; (3)  whether  defendant's  demand  for  an  autopsy 
was  refused  by  plaintiff.  A  reversal  of  the  judgment 
is  sought  upon  the  ground  that  the  verdict  and  judg- 
ment were  contrary  to  the  manifest  weight  of  the 
evidence  upon  these  questions.  In  fact,  appellant  goes 
farther  and  insists  that  there  was  no  evidence  to  sus- 
tain the  verdict  of  the  jury. 

We  have  carefully  examined  the  evidence  in  the  case, 
which  shows  that  the  insured  was  a  paving  inspector 
in  the  employ  of  the  City  of  Chicago ;  that  for  10  years 
or  more  prior  to  the  accident  he  had  been  constant  in 
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attendance  upon  the  duties  of  his  position,  which  re- 
quired active  physical  effort  and  that  he  be  on  his 
feet  continually.  His  health  during  that  period  is 
shown  conclusively  to  have  been  good.  He  complained 
of  no  illness  or  pains  of  any  kind.  It  is  undisputed 
that  he  met  with  the  accident  at  the  time  and  place 
above  stated  and  that  after  said  accident  he  never  was 
able  to  perform  any  work,  but  was  an  invalid  under 
constant  daily  treatment  at  his  home  or  at  the  hos- 
pital, to  which  he  had  been  conveyed  for  examination 
and  treatment;  that  he  was  unconscious  most  of  the 
time  and  was  in  a  semicomatose  condition  practically 
all  of  the  time.  During  this  period  he  was  attended 
by  various  physicians,  one  of  whom.  Dr.  Curtis,  had 
been  his  family  physician  for  many  years  prior  to  the 
accident  and  was  thoroughly  familiar  with  the  physi- 
cal condition  of  the  insured.  These  physicians  testi- 
fied that  they  treated  him  for  an  injury  to  the  brain. 
Their  testimony  showed  that  the  symptoms  were  such 
as  ordinarily  result  from  a  brain  injury.  At  least  one 
of  them  testified  that  the  death  of  insured  was  due 
solely  to  the  injury  which  he  suffered  as  a  result  of 
the  accident.  In  view  of  the  foregoing  evidence,  which 
is  undisputed  except  as  to  the  cause  of  death,  it  is 
obvious  that  there  was  ample  evidence  before  the  jury 
to  justify  them  in  reaching  their  verdict. 

On  behalf  of  defendant  the  coroner's  physician  tes- 
tified that  he  performed  the  autopsy  upon  the  insured 
and  that  on  opening  the  skull  he  found  that  the  brain 
was  congested,  although  he  found  no  evidence  of  a 
fractured  skull.  He  found  the  lungs  congested,  the 
heart  slightly  enlarged  and  the  liver  and  spleen  en- 
larged. He  also  found  an  ulceration  of  the  stomach 
with  a  foul  odor.  He  removed  the  stomach  and  sent 
it  to  the  coroner's  chemist  for  analysis.  He  formed 
the  opinion  that  the  cause  of  death  was  general  infec- 
tion as  the  result  of  an  ulcerated  stomach.  On  cross- 
examination  he  testified  that  a  person  could  not  Ijave 
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an  ulcerated  stomach  and  walk  around  in  the  pursuit 
of  his  ordinary  affairs ;  that  a  person  with  a  stomach 
in  such  a  condition  would  be  sick  and  would  want  to 
stay  at  home.  He  said  that  they  might  never  die  from 
it.  He  also  testified  that  unconsciousness  is  not  one 
of  the  symptoms  following  an  ulcer  of  the  stomach  but 
that  it  frequently  follows  from  an  injury  to  a  head 
through  a  fall,  even  in  the  absence  of  a  fracture,  and 
unconsciousness  could  also  be  caused  by  a  fright  or 
by  a  shock.  The  coroner's  chemist  testified  as  to  the 
condition  of  decedent's  stomach  to  the  effect  that  there 
were  ulcers  and  a  necrosis  of  the  tissue.  Dr.  Marble 
testified  as  to  a  statement  which  he  had  obtained  from 
the  insured  while  at  the  hospital  regarding  his  inju- 
ries and  an  operation  which  he  had  sustained  for  gall 
stones  some  10  years  prior  to  the  accident.  From  this 
statement  it  appeared  that  the  insured  was  also 
afflicted  with  pyorrhea.  Dr.  Fischer  testified  as  to 
a  microscopic  examination  of  the  stomach  of  the  in- 
sured, which  tended  to  corroborate  the  testimony  of 
Dr.  Springer  and  Dr.  McNally  as  to  the  ulcers  and 
necrosis.  He  stated  upon  cross-examination  that 
while  these  conditions  would  make  the  patient  **more 
susceptible,"  they  would  not  prevent  him  from  walk- 
ing along  the  street  and  suffering  a  brain  injury  re- 
sulting in  death.  Dr.  0 'Byrne  testified  as  to  the  ex- 
amination of  a  section  of  the  stomach  of  insured, 
showing  a  condition  substantially  the  same  as  indi- 
cated by  the  other  medical  witnesses.  Dr.  Hall  and 
Dr.  Hektoen  were  called  as  expert, witnesses  and  in  an- 
swer to  a  long  hypothetical  question  based  upon  the 
stomach  conditions  of  the  insured  as  indicated  by  the 
testimony  of  the  medical  witnesses  for  defendant, 
stated  respectively,  in  substance,  that  in  their  opinion 
death  was  caused  from  a  general  poisoning  of  the  sys- 
tem due  to  ulcers  and  pyorrhea.  Dr.  Duncan,  the 
medical  examiner  for  defendant,  testified  that  on  Feb- 
ruary 22,  1917,  after  the  death  of  insured,  he  wa^ 
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notified  by  Dr.  O^Malley,  who  was  one  of  the  insured's 
attending  physicians,  ^of  the  holding  of  the  autopsy 
and  that  an  inquest  would  be  held  at  2  o'clock  on  that 
day.  He  arrived  at  the  residence  of  the  plaintiff  prior 
to  the  adjournment  of  the  inquest  and  told  her  that 
the  company  desired  an  autopsy.  He  testified  as  to 
conversations  with  plaintiff  February  23,  1917,  where- 
in it  is  alleged  that  plaintiff  refused  to  allow  a  further 
autopsy.  This  conversation  does  not  indicate  that 
plaintiff  categorically  refused  to  permit  an  autopsy, 
but  that  she  sought  the  advice  of  her  physicians  and 
attorneys  as  to  the  necessity  for  any  further  autopsy. 
Dr.  Duncan  had  knoWn  the  insured  for  several  years 
previous  to  his  death  and  had  visited  and  examined 
him  repeatedly  during  his  last  illness.  He  was  un- 
doubtedly familiar  with  the  injury  suffered  by  insured 
and  the  medical  treatment  given  him. 

The  foregoing  is  a  brief  summary  covering  all  the 
testimony  on  behalf  of  defendant  as  to  the  physical 
condition  of  the  insured  at  the  time  of  his  death.  It 
is  apparent  that  this  evidence  tends  to  corroborate  the 
testimony  given  by  the  medical  witnesses  who  testi- 
fied on  behalf  of  plaintiff.  It  does  not  in  any  way 
controvert  the  theory  that  the  insured  came  to  his 
death  as  a  result  of  the  accident.  Iq  fact,  it  tends  to 
support  that  theory  by  showing  that  it  would  have 
been  impossible  for  insured  to  have  attended  .to  his 
daily  duties  if  he  had  been  suffering  from  an  ulcerated 
stomach  of  a  suflSciently  serious  character  to  cause  his 
death.  We  are  of  the  opinion  that  the  evidence  was 
ample  to  sustain  the  verdict  and  cannot  be  regarded  as 
contrary  to  the  manifest  weight  thereof.  There  was 
no  evidence,  other  than  the  opinions  of  expert  wit- 
nesses, that  any  disease  with  which  the  insured  was 
aflBicted  contributed  with  the  accident  to  cause  the 
death. 

It  is  also  urged  by  defendant  that  plaintiff  should 
be  precluded  from  a  recovery  because,  as  it  is  alleged. 
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no  satisfactory  proofs  of  the  accident  were  furnished 
within  the  time  limited  by  the  policy.  The  provisions 
of  the  policy  upon  this  subject  are  to  the  effect  that 
notice  in  writing  of  any  accident  and  injury,  for  which 
a  claim  shall  be  made,  shall  be  given  to  the  company^ 
at  its  home  office  in  Hartford,  Connecticut,  with  the 
full  name  and  address  of  the  insured,  as  early  as  may 
be  reasonably  possible  and  that  satisfactory  affirma- 
tive proof  of  death  and  that  the  same  was  due  solely 
to  bodily  injury,  the  proximate  result  of  external  vio- 
lent and  accidental  m^ans  within  the  conditions  of  this 
policy,  must  be  furnished  to  the  company  at  Hartford, 
Connecticut,  in  writing,  within  2  months  from  the  date 
of  the  death.  It  is  contended  by  appellant  that  the 
failure  to  comply  with  these  provisions  precludes  a  re- 
covery. We  cannot  agree  with  this  contention.  The 
letter  written  by  plaintiff  February  23,  1917,  informed 
appellant  of  the  dedtli  of  her  husband  as  the  result  of 
an  accident,  as  to  the  date  of  which  they  had  already 
been  notified.  This  was  received  by  appellant  at  Hart- 
ford, Connecticut.  Appellant  took  affirmative  action 
under  this  letter  without  questioning  its  sufficiency  in 
any  way.  Within  60  days  ^fter  the  death  of  the  in- 
sured, defendant  was  in  full  possession  of  all  the  facts 
that  it  desired  or  could  have  obtained^  from  formal 
statements  by  the  attending  physicians.  Their  testi- 
mony was  given  at  the  coroner's  inquest  in  the  pres- 
ence of  representatives  of  the  company.  The  examin- 
ing physician  of  appellant  was  in  constant  communica- 
tion with  the  insured  and  frequently  visited  him  dur- 
ing his  illness.  The  only  object  of  the  provision  con- 
tained in  the  policy  requiring  proof  was  to  afford  the 
company  evidence  of  the  facts  and  circumstances  nec- 
essary to  establish  a  valid  claim.  They  had  this  evi- 
dence before  the  insured  died,  through  the  constant 
attendance  of  their  physician  upon  him,  and  it  was 
acted  upon  by  defendant.  It  was  acted  upon  by  the 
general  agent  of  appellant  within  the  ^aid  60-day 
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period,  who  went  to  appellee's  home  to  obtain  further 
information.  It  was  further  acted  upon  by  Dr.  Duncan 
when  he  went  to  the  home  of  appellee  and  presented  to 
her,  as  he  stated,  a  written  demand  for  an  autopsy. 
The  record  also  shows  that  defendant's  general  agent 
had  sundry  negotiations  with  plaintiff  with  a  view  to 
the  settlement  of  the  claim.  It  has  been  held  that 
where  an  insurance  company  through  its  agent  at- 
tempts an  adjustment  of  a  loss,  it  is  estopped  to  deny 
that  it  had  proper  notice  of  the  loss.  Home  Insurance 
&  Banking  Co.  v.  Myer,  93  111.  271.  We  think  that  the 
filing  of  formal  proofs  of  loss  was  waived  by  defend- 
ant on  account  of  the  acts  and  conduct  of  its  general 
agent  and  its  medical  examiner  as  shown  by  the  evi-* 
dence  (Citizens'  Ins.  Co.  v.  Stoddard,  197*  111.  333; 
Mdhalek  v.  Merchants'  Reserve  Life  Ins.  Co.,  205  111. 
App.  334),  and  by  defendant's  demand  for  an  autopsy. 
This  demand  implied  that  defendant  considered  itself 
liable,  in  the  event  that  death  was  caused  by  the  acci- 
dent independent  of  all  other  causes.  Fisher  t».  Trav- 
elers' Ins.  Co.,  124  Tenn.  511. 

It  is  further  contended  by  appellant  that  a  recovery 
is  prevented  by  the  alleged  refusal  of  plaintiff  to  per- 
mit defendant  to  hold  an  autopsy  upon  the  body  of  the 
insured.  This  is  one  of  the  questions  of  fact  which 
was  left  for  the  determination  of  the  jury,  whose  ver- 
dict was  adverse  to  defendant's  claim.  The  provisions 
of  the  policy  upon  this  subject  gave  the  company  the 
right  to  examine  the  body  of  the  insured,  as  often  as 
required  in  case  of  injury  and  the  right  to  make  an 
autopsy  to  determine  the  cause  of  death,  and  that  in 
case  of  an  autopsy  being  held  othermse  than  by  a  pub- 
lic officer  in  discharge  of  his  duties,  the  company  shall 
be  given  due  notice  thereof  and  an  opportunity  to  par- 
ticipate therein.  There  was  no  requirement  that 
defendant  should  be  notified  of  the  autopsy  held  by 
the  coroner  in  discharge  of  his  duties,  but  the  evidence 
shows  that  defendant  was  given  notice  of  this  autopsy 
vou  ccxxiv  ai 
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and  inquest  and  w^s  represented  there  by  its  agents 
and  attorneys.  The  evidence  also  showed  that  defend- 
ant had  the  full  benefit  of  all  information  obtained  from 
this  autopsy  and  the  microscopic  and  chemical  exam- 
inations which  followed.  It  seems  to  be  a  fair  con- 
struction of  the  provisions  of  the  policy  upon  this 
subject  that  only  one  autopsy  was  contemplated.  De- 
fendant availed  itself  of  these  proceedings  by  calling 
the  coroner's  physician  as  well  as  his  chemist  and 
microscopist  who  testified  upon  the  trial  on  behalf  of 
defendant.  The  question  of  whether  or  not  plaintiff 
refused  to  allow  an  autopsy  was  one  of  the  issues  of 
fact  submitted  to  the  jury,  and  in  view  of  the  conflict- 
ing evidence  upon  this  subject,  we  are  not  prepared  to 
say  that  the  verdict  of  the  jury,  which  is,  in  effect,  a 
finding  that  there  was  nonsuch  refusal,  was  not  justi- 
fied by  the  evidence.  There  is  nothing  before  the  court 
to  indicate  that  the  autopsy  which  was  performed  by 
the  coroner's  physician  was  not  complete  and  nothing 
to  indicate  that  any  useful  purpose  would  have  been 
subserved  by  a  further  autopsy,  especially  in  view  of 
the  fact  that  the  affected  portions  of  decedent's  body 
had  been  removed  for  chemical  and  microscopic  exam- 
ination. Defendant  had  the  full  benefit  of  these  exam- 
inations. While  it  was  proper  that  the  demand  should 
be  addressed  to  plaintiff,  who  was  the  widow  and 
beneficiary  under  the  policy,  it  is  apparent  that  a  de- 
mand made,  as  Dr.  Duncan  testified,  after  the  remains 
had  been  prepared  for  the  funeral  could  hardly  have 
been  met  with  an  unhesitating  compliance  on  the  part 
of  the  widow.  The  demand  called  for  an  immediate 
compliance  or  refusal.  The  occasion  was  such  that  her 
refusal,  even  if  she  did  refuse,  which  is  denied,  under 
the  circumstances  would  not  defeat  any  right  of  action 
on  the  policy.  Defendant  had  been  aware  of  the  con- 
dition of  insured  for  months,  had  a  full  knowledge  of 
the  proceedings  taken  by  the  coroner,  and  if  a  further 
autopsy  had  been  deemed  necessary  a  proper  regard 
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for  the  occasion  would  indicate  that  the  demand  should 
have  been  made  at  an  earlier  date.  We  think  that  a 
due  regard  to  propriety  should  have  caused  defendant 
to  communicate  its  request  to  the  widow  through  some 
other  person  and  at  an  earlier  date.  Johnson  v.  Bank- 
ers'  Mut.  Casualty  Ins.  Co.,  129  Minn.  18.  The  de- 
mand made  at  the  time  and  under  the  circumstances 
aforesaid  was  unreasonable  on  account  of  its  uncer- 
tainty as  to  the  time  when  it  was  proposed  to  make 
such  autopsy,  requiring,  as  it  did,  that  the  remains  be 
held  for  several  days  to  suit  the  convenience  of  de- 
fendant. 

-  It  remMns  only  to  consider  the  instructions  which 
were  given  by  the  court  at  the  request  of  plaintiff  and 
which  are  alleged  to  have  been  so  erroneous  and  mis- 
leading as  to  be  prejudicial  to  defendant  and  to  consti- 
tute reversible  error.  We  find  that  eight  instructions 
were  given  on  behalf  of  plaintiff  and  twenty  at  the 
request  of  defendant.  Viewing  these  instructions  as  a 
connected  series,  we  believe  that  the  jury  were  prop- 
erly instructed  as  to  the  law  applicable  to  the  case.  It 
is  urged  by  appellant  that  the  first  instruction  given 
at  the  request  of  defendant  was  erroneous.  By  this 
instruction  the  jury  were  informed  that  they  are  the 
sole  judges  of  the  facts  in  this  case  and  that  the  court 
does  not  mean  by  any  of  its  instructions  to  pass  judg- 
ment upon  any  of  the  facts  in  the  case  or  to  intimate 
in  any  way  what  the  verdict  should  be.  We  regard 
this  instruction  as  purely  cautionary  and  unobjection- 
able. In  considering  a  similar  instruction  the  Su- 
preme Court  held  that  in  informing  the  jury  that  they 
were  the  sole  judges  of  the  facts  these  words  were  only 
preliminary  to  a  correct  statement  of  the  law  upon  the 
subject  of  disregarding  the  testimony  of  a  witness  who 
had  testified  falsely  regarding  any  material  issue. 
North  American  Restaurant  <&  Oyster  House  v.  Mc- 
Elligott,  227  111.  317.  Applying  this  reasoning  to  the 
instructiou  iiow  under  consideration,  we  are  of  the 
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opinion  that  the  objectionable  words  contained  in  the 
first  part  of  it  must  be  regarded  as  only  preliminary  to 
a  proper  statement  by  the  court  to  the  effect  that  the 
court  did  not  intend  to  pass  upon  the  facts  or  to  inti- 
mate in  any  way  what  the  verdict  should  be. 

The  second  instruction  again  advised  the  jury  that 
they  were  the  sole  judges  of  the  facts  in  the  case. 
While  we  are  aware  that  this  instruction  has  been  dis- 
approved by  numerous  decisions  of  this  court,  our  at- 
tention has  not  been  called  to  any  decision  of  either  of 
the  reviewing  courts  of  this  State  holding  that  the  in- 
struction alone  is  reversible  error,  and  we  believe, 
from  a  consideration  of  all  the  instructions  given  in 
the  case,  that  the  jury  were  fully  advised  that  it  must 
be  governed  by  the  evidence  and  the  instructions  of 
the  court  in  determining  the  facts  of  the  case. 

Complaint  is  also  made  of  the  third  instruction 
given  at  the  request  of  plaintiff,  which  is  as  follows : 

**It  is  a  question  solely  for  you  to  decide  in  this  case 
as  to  whether  the  death  of  William  H.  Barbour  was 
due  solely  to  bodily  injury,  the  proximate  result  of 
external  violent  and  accidental  means  within  the  con- 
ditions of  the  policy  in  question." 

It  is  contended  that  this  instruction  was  at  variance 
with  the  provision  of  the  policy  which  constituted  the 
contract  under  consideration.  We  do  not  agree  with 
this  contention,  and  are  of  the  opinion  that  defendant 
cannot  be  allowed  to  avail  itself  of  any  defect  in  the 
phraseology  of  the  instruction  for  the  reason  that  the 
jury  were  fully  instructed  as  to  this  feature  of  the 
case  by  the  fourth,  fifth,  sixth,  seventh,  ninth  and 
twentieth  instructions  given  at  the  request  of  defend- 
ant. These  instructions  repeated  to  the  jury  the 
terms  of  the  policy  and  informed  them,  in  substance, 
that  the  appellee  could  not  recover  for  a  death  which 
was  the  result  of  anything  other  than  accidental  in- 
juries. 

Appellant  also  insists  that  the  fifth  instruction  given 
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at  the  request  of  plaintiff  relating  to  the  burden  of 
proof  and  advising  the  jury  that  if  they  found  the  evi- 
dence to  have  preponderated  slightly  in  favor  of 
plaintiff  it  would  be  sufficient  for  the  jury  to  find  the 
issues  in  her  favor.  Objection  is  made  that  this  in- 
struction was  of  a  peremptory  character  and  was 
vicious  in  failing  to  ignore  the  affirmative  defenses  in- 
terposed by  defendant,  which,  if  proved,  were  sufficient 
to  defeat  a  recovery  even  though  the  evidence  bearing 
xiI>on  plaintiff's  case  preponderated  in  her  favor.  The 
affirmative  defenses  referred  to  are,  the  failure  to  file 
formal  proofs  of  death  and  the  refusal  to  permit  an 
autopsy.  We  do  not  regard  the  instruction  in  question 
as  peremptory  in  its  character,  and  while  counsel  for 
appellant  asserts  that  the  giving  of  this  instruction 
constituted  reversible  error  not  obviated  by  other  in- 
structions,.no  authorities  are  cited  in  support  of  this 
assertion.  The  case  of  Pardridge  v.  Cutler,  168  111. 
504,  relates  to  a  peremptory  instruction.  The  same  is 
true  as  to  other  authorities  cited  by  appellant  upon 
this  point. 

Complaint  is  also  made  of  the  seventh  instruction, 
•which  states  that  the  jury  were  the  judges  of  the  cred- 
ibility of.  expert  testimony  the  same  as  other  witnesses. 
It  is  true  that  a  similar  instruction  was  held  to  be 
erroneous  in  the  case  of  Neville  v.  City  of  Chicago,  191 
HI.  App.  372,  in  which  the  court  called  attention  to  an 
instruction  in  which  the  jury  were  informed  that  they 
were  not  bound  to  take  as  absolutely  true  the  testi- 
mony of  any  doctor  or  expert.  We  understand  the  law 
to  be,  that  a  different  rule  governs  a  jury  in  consider- 
ing the  opinions  of  witnesses  from  that  which  prevails 
in  relation  to  the  testimony  of  witnesses  who  swore  to 
actual  facts.  It  is  the  duty  of  the  jury  to  accept,  as 
true,  testimony  of  the  latter  kind,  unless  the  \Yitnesscs 
are  impeached  or  otherwise  discredited,  but  the  jury 
may  consider  the  opinions  of  expert  witnesses  for 
what  they  are  worth.   Hall  v.  General  Ace.  Assur.  Cor- 
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poration,  16  Ga.  App.  66.  Applying  this  rule  to  the 
instruction  under  consideration,  and  bearina:  in  mind 
that  the  only  expert  witnesses  who  testified  were 
called  on  behalf  of  defendant,  it  would  seem  that  the 
instruction  which  advised  the  jury  to  consider  the 
credibility  of  these  expert  witnesses  the  same  as  other 
witnesses  was  more  favorable  to  defendant  than  would 
have  been  the  case  if  there  had  been  a  strict  adherence 
to  the  law  relating  to  the  weisrht  to  be  accorded  expert 
testimony.  While  it  is  true  that  the  latter  part  of  the 
instruction,  which  stated  that  the  jury  were  not  bound 
to  take  as  absolutely  true  the  testimony  of  any  expert, 
should  have  been  eliminated,  yet  the  instruction,  taken 
as  a  whole,  is  favorable  to  defendant;  and  for  that 
reason  should  not  be  urged  as  a  ground  for  reversal. 

The  eighth  instruction  given  at  the  request  of  de- 
fendant is  of  such  length  that  we  do  not  deem  it  ad- 
visable to  reproduce  the  same  in  full.  It  relates  to  the 
subject  of  the  alleged  demand  and  refusal  of  an  autop- 
sy. It  is  not  a  peremptory  instruction.  'V\Tiile  this 
instruction  may  be  objectionable  on  the  ground  that 
it  calls  attention  to  particular  features  of  the  evidence, 
it  gives  no  more  prominence  to  this  testimony  than  in- 
struction number  17,  which  was  given  at  the  request 
of  defendant  and  which  is  a  peremptory  instruction 
for  the  jury  to  find  for  defendant  in  case  they  believe 
from  the  evidence  that  an  autopsy  was  refused.  The 
verdict  of  the  jury  indicates  that  there  was  no  such 
refusal. 

We  find  no  reversible  error  in  the  instructions.  We 
are  aware  that  some  of  these  instructions  which  are 
alleged  to  be  erroneous  are  subject  to  criticism  and 
that  the  jury  should  be  accurately  instructed  where  the 
evidence  is  conflicting  and  the  case  is  close  or  doubtful 
{Rumbold  v.  Supreme  Council  Royal  League,  206  111. 
513),  but  we  are  of  the  opinion  that  the  evidence  bear- 
ing upon  the  issues  of  fact  involved  in  this  case  is  not 
seriously  conflicting  and  we  do  not  regard  the  ques- 
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tions  determined  by  the  jury  as  close  or  doubtful  The 
verdict  was  abundantly  justified  by  uncontradicted 
and  competent  evidence. 

The  judgment  of  the  circuit  court  is  affirmed. 

^       Affirmed. 

GKmiiBY,  P.  J.,  and  Babnbs,  J.,  concur. 


Nick  Trakas,  Appellee,  t.  George  A.  Coking,  trading  as 
Coking  &  Company,  Appellant. 

Gen.  No.  26,322. 

1.  CoBPOBATioNS — hurdcn  of  proof  under  Blue  Bky  Law.  Under 
section  20  of  the  "Blue  Sky"  law  In  force  January  1,  1918  (Cal- 
laghan'B  1920  Stat.,  p.  517),  providing  that  every  sale  or  contract 
of  sale  in  violation  of  sections  1  and  2  of  the  Act  (Callaghan's 
1920  Stat,  p.  514)  shall  be  void,  and  requiring  the  dealer  making 
the  contract  or  sale,  on  request  and  tender  back  of  securities  re- 
ceived, to  return  the  purchase  price  paid,  the  burden  was  not  on 
the  plaintiff  in  an  action  to  recover  the  amount  paid  on  the  pur- 
chase price  of  certain  shares  of  stock  to  prove  the  fact,  alleged  in 
his  statement  of  claim,  that  the  stock  was  sold  in  violation  of  the 
statute  and  did  not  come  within  the  exemptions  of  section  3  of  the 
Act  (Callaghan's  1920  Stat.,  p.  614). 

2.  CoKPORATioNS — huvden  of  proof  under  Blue  Bky  Law.  In  an 
action  for  the  recovery  of  the  amount  paid  on  the  purchase  price  of 
shares  of  corporate  stock,  held  that  the  facts  that  such  stock  was 
not  listed  In  a  standard  manual  approved  by  the  Secretary  of  State, 
or  that  the  current  price  had  not  been  published  In  market  reports, 
or  that  the  stock  had  not  been  listed  upon  any  organized  stock  ex- 
changes in  the  United  States  (see  exemptions  provided  by  section 
3  of  the  "Blue  Sky"  law,  in  force  January  1,  1918,  CJaUaghan's 
1920  Stat.,  p.  514),  rested  peculiarly  within  the  knowledge  of  defend- 
ant, and  therefore  the  burden  of  proving  them  was  upon  defendant. 

3.  EJviDENCE — when  opposite  party  required  to  disprove  negative 
averment.  Where  the  subject-matter  of  a  negative  averment  Ilea 
peculiarly  within  the  knowledge  of  the  other  party,  the  averment  la 
taken  as  true  unless  disproved  by  that  party. 

4.  EviDEi^cE — right  to  prove  standard  character  of  publication. 
Where  in  an  action  to  recover  the  purchase  price  paid  for  certain 
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securities  claimed  to  have  been  sold  in  violation  of  the  "Blue  Sky" 
law,  a  page  of  Moody's  Manual  of  Railways  and  Corporation  Secur- 
ities of  1918  was  admitted  in  evidence,  it  was  error  to  refuse  to 
permit  defendant  to  testify  that  such  publication  was  a  standard 
manual  of  1918. 

5.  E^viDENCE — when  letter  purporting  to  have  been  signed  hy  Sec- 
retary of  State  not  admissible.  The  admission  In  evidence  of  a 
letter  purporting  to  have  been  signed  by  the  Secretary  of  State  of 
Illinois,  held  error,  where  such  letter  was  not  certified  to  as  a  public 
record,  and  no  proof  of  the  genuineness  of  the  signature  was  made. 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  John  F. 
Haas,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1920.    Reversed  and  remanded.    Opinion  filed  March  7,  1922. 

West  &  Eckhart,  for  appellant. 
MoNAHAN  &  MoNAHAN,  foF  appellee. 

Mr.  Presiding  Justice  Dever  delivered  the  opinion 
of  the  court. 

Plaintiflf  brought  suit  in  the  municipal  court  of 
Chicago  to  recover  $143.50  which  he  alleged  in  his 
statement  of  claim  was  paid  to  the  defendant  in  Feb- 
ruary, 1918,  on  the  purchase  price  of  shares  of  stock 
in  Black  Diamond  Oil  Company. 

Plaintiff's  claim  is  based  upon  an  allegation  in  the 
statement  of  claim  that  the  sale  of  the  shares  of  stock 
to  plaintiff  was  void  and  in  violation  of  Illinois  stat- 
utes commonly  known  as  **Blue  Sky  Law";  that  the 
corporation,  Black  Diamond  Oil  Company,  was  not,  at 
the  time  that  plaintiff  made  payments  to  defendant, 
licensed  under  the  statutes  to  sell  or  negotiate  for  sale 
its  capital  stock.  A  judgment  was  entered  in  favor 
of  plaintiff,  on  a  verdict  of  a  jury  for  the  sum  of  $100, 
which  the  defendant  seeks  to  reverse  by  his  appeal  to 
this  court, 

A  point  is  made  on  behalf  of  defendant  that  the  law 
placed  the  burden  upon  plaintiff  to  prove  the  fact  al- 
leged in  the  statement  of  claim  that  the  stock  in  ques- 
tion was  sold  in  violation  of  the  statutes. 
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Section  20  of  an  Act  to  prevent  fraud  in  the  sale 
and  disposition  of  stock,  bonds  and  other  securities, 
etc.,  in  force  January  1,  1918  (Hurd's  Bev.  St.  1917- 
1918,  p.  2620,  Callaghan's  1920  Stat,  p.  517)  provides 
that: 

*' Every  sale  or  contract  of  sale  in  violation  of 
sections  1  or  2  of  this  Act  shall  be  void,  and  the  dealer 
making  such  contract  or  sale  must,  on  request  and  ten- 
der back  of  any  sectirities  received,  return  the  pur- 
chase price  or  any  part  thereof  paid.'* 

Section  1  of  the  Act  (Callaghan's  1920  Stat.,  p.  514) 
provides  that  no  dealer  in  stocks,  bonds  or  other  se- 
curities, not  exempt  under  the  act,  shall  sell  or  offer 
for  sale  any  stock  or  other  securities  without  first  pro- 
curing a  license  to  so  do,  as  provided  by  the  act,  from 
the  Secretary  of  State.  Section  2  prohibits  the  sale 
by  a  dealer  of  stock  not  exempt  under  the  act,  etc. 
Section  3  provides  that  *'the  provisions  of  this  Act 
shall  not  apply  to  the  disposal  of  certain  securities" 
mentioned  in  the  act,  among  which  are  securities  listed 
in  a  standard  manual  or  in  manuals  approved  by  the 
Secretary  of  the  State  of  Illinois;  securities  the  cur- 
rent sale  prices  of  which  have  been  for  not  less  than 
one  year  published  in  the  tabulated  market  reports  of 
a  daily  newspaper  of  general  circulation  published  in 
this  State  or  an  adjoining  State,  or  securities  listed 
or  dealt  in,  upon  an  organized  stock  exchange  or  or- 
ganized curb  in  this  State  or  in  any  State  or  territory 
of  the  United  States  approved  by  the  Secretary  of 
State.  Several  other  provisions  of  the  act  exempt 
therefrom  certain  other  classes  of  stocks  and  se- 
curities. 

We  do  not  think  that  the  law  imposed  upon  the 
plaintiff  the  duty  of  proving  that  the  stock  in  question 
did  not  come  within  the  exemptions  of  section  3.  If 
it  does,  then  it  may  be  quite  impossible  for  the  courts 
to  enforce  a  remedy  which  the  legislature  appears  to 
have  intended  by  the  enactment  of  section  20  of  the 
Act 
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In  the  case  of  Abhau  v.  Grassie,  262  HI.  636,  relied 
upon  by  defendant,  the  Supreme  Court  said: 

''The  general  rule  is  that  the  burden  of  proof  rests 
upon  the  one  who  substantially  asserts  the  affirmative 
of  the  issue — that  is,  upon  the  party  who  would  be  de- 
feated if  no  evidence  at  all  were  offered.  (Stephens 
V.  St.  Louis  Union  Trust  Co.,  260  111.  364;  1  Greenleaf 
on  Evidence,  16th  Ed.,  sec.  74.)  The  burden  of  proof 
does  not  depend  upon  the  form  of  the  proposition. 
The  weight  of  authority  is,  that  whoever  assorts  a 
claim  or  defense  which  depends  upon  a  negative  must 
establish  the  truth  of  the  allegation  (Jones  on  Evi- 
dence, 2nd  Ed.,  sec.  179),  for  that  particular  fact  is 
essential  to  his  case.'* 

We  readily  assent  to  the  principles  announced  in  the 
above  quotation.  The  purpose  of  the  legislature  in 
enacting  the  statutes  in  question  appears  to  have  been 
to  prevent  fraud  in  the  sale  and  disposition  of  certain 
kinds  of  stocks,  bonds,  or  other  securities,  and  to  ef- 
fectuate this  purpose  the  legislature  saw  fit  to  provide 
a  remedy  to  one  injured  by  infractions  of  the  act.  The 
evident  intent  of  the  legislature  was  to  protect  pur- 
chasers of  corporation  securities  by  providing  in  the 
act  for  the  doing  of  certain  things  by  sellers  of  or 
dealers  in  such  stocks  or  securities.  The  act  provides 
that  a  purchaser  of  such  stock  or  securities  may  have 
a  remedy  where  it  is  shown  that  the  sales  were  made 
without  a  license,  as  provided  by  the  act,  of  stocks  or 
securities  not  exempted  thereunder. 

Proof  of  the  negative  facts  that  the  securities  were 
not  listed  in  a  standard  manual  approved  by  the  Sec- 
retary of  the  State,  or  that  the  current  price  of  the 
stock  sold  had  not  been  published  in  the  market  re- 
ports of  a  daily  newspaper  or  had  not  been  listed  upon 
any  organized  stock  exchange  in  the  United  States 
were  facts  which  in  their  nature  could  not  have  been 
shown  by  the  plaintiff.  These  facts  rested  peculiarly 
within  the  knowledge  of  the  defendant  and  the  law  in 
such  circumstances  very  wisely,  and  as  an  exception 
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to  the  general  rule,  placed  the  burden  of  proving  them 
upon  the  defendant. 

As  stated  in  the  case  of  Anderson  v.  Irwin,  101  HI. 
411,  the  Supreme  Court  said : 

*'The  law  is  intended  to  be  practical  in  its  applica- 
tion to  the  varied  transactions  and  circumstances 
which  go  to  make  up  the  affairs  of  life  and  which  are 
constantly  giving  rise  to  legal  controversies  that  have 
to  be  settled  in  courts  of  justice.  Indeed,  most  of  the 
rules  of  evidence  have  been  established  with  direct  ref- 
erence to  this  principle." 

In  the  case  of  Prentice  v.  Crane,  234  HI.  310,  the  Su- 
preme Court  held: 

**The  rule  of  the  common  law  as  laid  down  by  Green- 
leaf  and  approved  by  numerous  decisions  of  this  conrt 
is,  that  where  the  subject-matter  of  a  negative  aver- 
ment lies  peculiarly  within  the  knowledge  of  the  other 
party,  the  averment  is  taken  as  true  unless  disproved 
by  that  party.  This  rule  is  applied  to  both  civil  and 
criminal  prosecutions  for  a  penalty  for  doing  an  act 
which  the  statutes  do  not  permit  to  be  done  by  any 
persons  except  those  who  are  dtily  licensed  therefor, 
as  for  selling  liquors,  exercising  a  trade  or  profession, 
or  the  like.  Here  the  party,  ^f  licensed,  can  immedi- 
ately show  it  without  the  least  inconvenience,  whereas 
if  proof  of  the  negative  were  required  the  inconven- 
ience would  be  very  great.  (1  Greenleaf  on  Evidence, 
sec.  79 ;  Harhaugh  v.  City  of  Monmouth,  74  HI.  367 ; 
Weber  v.  Christen,  121  lU.  91.)" 

To  place  the  burden  upon  the  plaintiff  of  proving 
that  the  stock  in  question  was  not  exempted  under  the 
act  would  have  the  effect  of  destroying  the  beneficial 
purpose  intended  by  the  legislature  when  it  enacted 
the  statute. 

It  is  said  that  the  plaintiff  had  no  right  to  recover 
for  payments  made  upon  his  partner's  stock.  Upon 
this  question  evidence  introduced  tends  to  show  that 
plaintiff  sought  to  recover  payment  made  by  him  for 
stock  purchased  by  and  for  himself  and  not  for  pay- 
ments on  stock  purchased  for  his  partner. 
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The  trial  court  admitted  in  evidence  a  page  of 
Moody's  Manual  of  Railways  and  Corporation  Securi- 
ties of  1918.  The  defendant,  however,  was  not  permit- 
ted to  testify  that  this  publication  was  a  standard  man- 
ual of  1918  on  the  ground  that  *'it  speaks  for  itself." 
This  was  error,  as  the  defendant  was  entitled  to  show, 
if  he  could,  the  alleged  standard  quality  of  the  pub- 
lication. 

A  letter  of  the  Secretary  of  the  State  of  Illinois  was 
introduced  in  evidence  over  objection  of  defendant. 
The  letter  purports  to  be  signed  by  Louis  M.  Emmer- 
son,  Secretary  of  State.  It  is  not  certified  to  as  a 
public  record  and  no  proof  of  the  genuineness  of  the 
signature  was  made.    It  was  error  to  admit  this  letter. 

Other  questions  touching  the  admissibility  of  certain 
evidence  need  not  be  discussed,  as  they  may  not  occur 
upon  another  trial  of  the  cause. 

The  judgment  of  the  municipal  court  is  reversed  and 
the  cause  remanded  to  that  court  for  a  new  trial. 

Reversed  and  remanded. 

McSuBELY  and  Matchbtt,  JJ.,  concur. 


Weber  Implement  &  Automobile  Company,  Appellant, 
T.  Mildred  J.  Leonard  and  F.  Elwood  Leonard, 
Appellees. 

Gen.  No.  26,883. 

1.  Sales — what  evidence  inadmissible  in  action  on  notes  given 
for  purchase  price.  Where  In  an  action  on  notes  given  for  the  pur- 
chase price  of  an  automobile,  the  defendants  disclaimed  liability  on 
the  ground  that  the  car  was  destroyed  by  fire  while  title  and  owner- 
ship was  still  in  plaintiff,  the  admission  of  evidence  to  the  effect 
that  the  fire  was  not  caused  through  any  negligence  on  the  part  of 
one  ot  the  defendants  was  error,  as  the  question  of  defendants'  neg- 
ligence was  not  in  issue. 

2.  Sales — liability  on  purchase  money  note  notwithstanding  (te- 
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struction  of  commodity  sold  while  in  seller^a  possesion.  Under 
section  22  of  the  Sales  Act  (Cahiirs  111.  St.  ch.  121a,  1  25),  provid- 
ing that  unless  otherwise  agreed,  goods  remain  at  the  seller's  risk 
until  the  property  therein  is  transferred,  and  that  when  the  property 
is  transferred  to  the  buyer  the  goods  are  at  the  buyer's  risk  whether 
'lelivered  or  not,  but  that  where  delivery  has  been  made  to  the  buyer 
pursuant  to  the  contract,  and  property  in  the  goods  has  been  retained 
by  the  seller  merely  to  secure  performance  by  the  buyer,  the  goods 
are  at  the  buyer's  risk  from  time  of  delivery,  the  makers  of  notes 
given  to  the  vendor  of  an  automobile  who  retained  title  as  security 
merely  for  the  payment  of  the  notes,  were  held  liable  on  the  notes, 
notwithstanding  the  destruction  of  the  automobile  by  fire  before  the 
notes  matured. 

3.  Sales — liahility  of  maker  of  note  given  for  chattel  noticith- 
standing  chatteVs  destruction  before  note  matures.  At  common  law, 
the  maker  of  a  promissory  note  given  to  the  vendor  of  a  chattel 
who  retained  title  thereto  merely  for  the  purpose  of  securing  pay- 
ment of  the  note  will  be  held  liable  on  the  note  although  it  appears 
that  the  chattel  was  destroyed  by  fire  before  payment  was  due  under 
the  nota 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Bebnabd 
P.  Barasa,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1920.  Reversed  and  Judgment  here.  Opinion  filed  March  7, 
1922. 

Charles  L.  Babrett  and  Gilbert  F.  Wagner,  for 
appellant. 

Cecil  C.  Erickson,  for  appellees. 

Mr.  Presiding  Justice  Dever  delivered  the  opinion 
of  the  court. 

Plaintiff  brought  suit  in  the  municipal  court  of  Chi- 
cago upon  six  promissory  notes,  all  of  which  were 
dated  August  11,  1917.  Five  of  these  notes  were  for 
the  sum  of  $75  each  and  one  for  $100,  and  they  were 
due  and  payable  as  follows:  The  first  on  December 
11, 1917;  the  second  on  January  11,  1918;  the  third  on 
February  11,  1918,  the  fourth  on  March  11,  1918,  the 
fifth  on  April  11, 1918,  and  the  sixth,  for  $100,  on  May 
11,  1918.  The  notes  provided  for  interest  at  the  rate 
of  6  per  cent  per  annum  until  paid. 
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The  defendants  filed  an  affidavit  of  merits  in  which 
they  alleged  that  the  notes  were  given  in  payment  for 
an  automobile  which,  under  a  written  agreement,  was 
purchased  from  plaintiff  on  August  12,  1917;  that 
under  this  agreement  the  title  to  the  automobile  was 
to  remain  in  the  plaintiff  *' until  the  purchase  price 
had  been  fully  paid";  that  the  automobile  on  Decem- 
ber 16,  1917,  and  before  the  notes  became  ^ue  was 
destroyed  by  fire  without  fault  on  the  part  of  the  de- 
fendants; that  title  and  ownership  of  the  automobile 
by  written  agreement  remained  in  plaintiff  and  that 
the  loss  occasioned  by  the  fire  was  not  that  of  de- 
fendants. 

The  trial  court  overruled  a  motion  made  by  plaintiff 
to  strike  the  affidavit  of  merits  from  the  files  and  the 
cause  proceeded  to  trial  before  the  court  without  a 
jury.  Judgment  was  entered  in  favor  of  the  plaintiff 
for  $39.25,  which  the  plaintiff  by  his  appeal  to  this 
court  seeks  to  reverse.  The  appeal  is  undefended  here 
on  the  part  of  defendants.  It  seems  to  have  been  ad- 
mitted on  the  trial  that  the  notes  sued  on  were  ex- 
ecuted by  defendants  and  they  were  admitted  in  evi- 
dence without  objection.  A  payment  on  the  notes  of 
$50  was  made  June  IS,  1918. 

It  is  urged  that  the  court  erred  in  admitting  evi- 
dence to  the  effect  that  the  fire  which  caused  the  de- 
struction of  the  automobile  was  not  caused  through 
any  negligence  on  the  part  of  one  of  the  defendants. 
It  was  error  to  admit  this  evidence,  as  the  question  of 
defendants'  negligence  was  not  an  issue  in  the  case. 

It  is  also  contended  that  the  court  erred  in  overrul- 
ing the  motion  to  strike  the  affidavit  of  merits  from 
the  files,  and  that  the  finding  and  judgment  were 
against  the  weight  of  the  evidence.  Both  objections 
are  well  taken.  It  is  sho^^^l  both  by  the  evidence  in- 
troduced on  the  trial  and  the  allegations  of  the  affi- 
davit of  merits  that  the  automobile,  for  the  purchase 
price  of  which  the  notes  were  given,  was  destroyed  by 
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fire  after  the  delivery  of  the  ear  to  defendants.  It  is 
true  that  under  the  written  agreement  by  which  the 
sale  was  effected  the  plaintiff  reserved  title  in  itself 
pending  the  payment  of  the  notes.  This  provision  of 
the  contract  was  inserted  solely  for  the  protection 
of  plaintiff  and  to  provide  security  for  the  payment  of 
the  notes. 

Section  22  of  the  Sales  Act  (Hurd's  Eev.  St.  1917, 
ch.  121,  p.  2602,  CahiU's  111.  St.  ch.  121a,  U  25)  pro- 
vides that : 

**  Unless  otherwise  agreed,  the  goods  remain  at  the 
seller's  risk  until  the  property  therein  is  transferred 
to  the  buyer,  but  when  the  property  therein  is  trans- 
ferred to  the  buyer  the  goods  are  at  the  buyer's  risk 
whether  delivery  has  been  made  or  not,  except  that: 

'*  (a)  Where  delivery  of  the  goods  has  been  made  to 
the  buyer,  or  to  a  bailee  for  the  buyer,  in  pursuance 
of  the  contract  and  the  property  in  the  goods  has  been 
retained  by  the  seller  merely  to  secure  performance 
by  the  buyer  of  his  obligations  under  the  contract,  the 
goods  are  at  the  buyer's  risk  from  the  time  of  such 
delivery." 

Under  the  statutes  above  quoted  and  by  common 
law  the  maker  of  a  promissory  note,  given  to  the  ven- 
dor of  a  chattel  who  retains  title  thereto  merely  for 
the  purpose  of  securing  pajTnent  of  the  note,  will  be 
held  liable  on  the  note  where  it  appears  the  chattel 
has  been  destroyed  by  fire  before  payment  is  due 
under  the  note.  Chicago  Ry.  Equipment  Co.  v.  Mer- 
chants' Nat.  Bank,  136  U.  S.  268;  O'Neill- Adams  Co. 
V.  Eklund,  89  Conn.  232. 

The  judgment  of  the  municipal  court  is  reversed  and 
a  judgment  entered  here  in  favor  of  the  plaintiff  for 
the  sum  of  $541.59,  being  the  aggregate  amount  of  said 
notes  with  interest  at  the  rate  of  6  per  cent  per  annum 
thereon  from  August  11,  1917,  the  date  of  their  execu- 
tion, less  the  sum  of  $50,  which  has  been  paid  on  the 
notes. 

Reversed  and  judgment  here. 

MoSxTiffiLY  and  Matchett,  JJ.,  concur. 
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Charles  Friend  &  Company,  Appellant,  t.  Goldsmith  & 
Seidel  Company,  Appellee. 

Gen.  No.  26,422. 

1.  Attachment — effect  of  use  of  "Co**  in  designating  defendant. 
The  abbreviation  of  the  word  "company,"  the  last  word  in  defend- 
ant's corporate  name,  so  as  to  read  "Co.,"  held  i^ot  to  permit  a 
holding  that  there  had  not  been  a  substantial  compliance  with  sec- 
tion 3  of  the  Attachment  Act  (Cahill's  III  St.  ch.  11,  H  3),  relating 
to  the  manner  of  designating  attachment  defendants. 

2.  Appeal  and  ebbob — presumption  as  to  holding  that  special 
appearance  was  properly  filed  6y  attorneys.  Although  it  has  been 
held  that  a  special  appearance  in  an  attachment  suit  for  the  pur- 
pose of  contesting  the  jurisdiction  of  the  court  cannot  be  filed  by 
an  attorney,  the  appearance  in  question,  signed  by  an  attorney, 
was  held  suflacient,  on  appeal  from  the  municipal  court  of  Chicago, 
where  a  solution  of  the  question  would  have  depended  upon  an 
examination  of  the  rules  of  the  municipal  court  and  only  one  of 
such  rules  was  in  the  record,  as  the  Appellate  Court  presumed  that 
the  trial  court  was  authorized  under  its  rules  to  hold  that  such 
appearance  was  properly  filed  by  defendant's  attorneys. 

3.  Corporations — what  is  status  of  foreign  corporations  transact- 
ing business  in  State.  The  intent  of  the  legislature  in  enacting 
the  General  Corporation  Act  of  1919  (Cahill's  111.  St.  ch.  32,  ^  M58) 
was  to  permit  foreign  corporations  (llf  84,  95)  to  transact  business 
in  this  State  upon  the  terms  provided,  and  such  corporations  were 
granted  all  the  rights  and  privileges  conferred  on  domestic  corpora- 
tions and  were  subjected  to  all  the  restrictions  and  limitations  im- 
posed upon  the  latter. 

4.  Attachment — when  foreign  corporation  cannot  be  attached 
on  ground  of  nonresidence,  A  foreign  corporation,  entitled  to  trans- 
act business  in  Illinois,  cannot  now  be  attached  on  the  ground  of 
nonresidence. 

5.  Cobpobations — trend  of  judicial  opinion  as  to  right  of  foreign 
corporations  to  transact  business  in  State.  The  trend  of  judicial 
opinion  not  only  in,  but  beyond,  this  State  seems  to  favor  a  construc- 
tion of  the  law  which  would  place  corporations,  with  respect  to  a 
right  to  transact  business  in  a  State  foreign  to  that  of  their  creation, 
upon  precisely  the  same  footing  as  domestic  corporations. 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  C.  P. 
McKiNLEY,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1920.    Affirmed.    Opinion  filed  March  7,  1922. 
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Lee  J.  Frank  and  Mary  Lee  Colbert,  for  appellant. 

NewmaNj^  Poppenhusen,  Stern  &  Johnston,  for  ap- 
pellee ;  Lawrence  A.  Cohen,  Ealph  Kalish  and  Henry 
Jackson  Darby,  of  counsel. 

Mr.  Presiding  Justice  Dever  delivered  the  opinion 
of  the  court. 

An  attachment  suit  was  begun  in  the  municipal 
court  of  Chicago  by  the  plaii^tiff  against  Goldsmith  & 
Seidel  Company,  a  corporation,  to  recover  $1,031.41 
which  the  plaintiff  charged  in  his  statement  of  claim 
was  an  overcharge  paid  by  plaintiff  for  hides  sold  it 
by  defendant. 

The  attachment  writ  was  served  on  Gugge;iheim 
Bros.,  a  corporation,  as  garnishee.  The  defendant  by 
its  attorneys  filed  its  special  appearance  for  the  pur- 
pose of  contesting  the  jurisdiction  of  the  court,  and  a 
motion  was  made  to  quash  the  attachment  for  the  rea- 
sons, as  stated  in  the  brief  filed  by  plaintiff,  that  the 
defendant,  organized  and  created  under  the  laws  of 
Missouri,  had  obtained  a  license  to  do  business  in  the 
State  of  Illinois ;  that  it  had  complied  with  all  of  the 
provisions  of  the  Foreign  Corporation  Act  and  had 
kept,  after  obtaining  its  license,  a  duly  authorized 
agent  in  this  State  upon  whom  service  of  process 
might  be  had ;  that  it  is  now  engaged  in  doing  business 
in  this  State  pursuant  to  its  said  authority  and  that 
it  has  at  all  times  since  April  16,  1918,  maintained  an 
oflSce  and  place  of  business  in  this  State.  The  motion 
to  quash  the  writ  of  attachment  was  sustained,  the 
garnishee  was  released  and  discharged,  and  on  motion 
of  defendant  plaintiff's  suit  was  dismissed  and  a  judg- 
ment entered  in  favor  of  the  defendant  for  costs. 
Plaintiff  seeks  to  reverse  this  judgment  by  appeal  to 
this  court. 

Plaintiff  insists  that  the  record  contains  no  evidence 
that  defendant  was  regularly  authorized  to  do  busi- 
VoL  ccxxiv  ss 
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ness  in  the  State  of  Illinois.  The  license  granted  de- 
fendant authorizes  **  Goldsmith  &  Seidel  Company, 
Hides,  Furs,  Wool  and  Pecans'*  to  do  business  in 
Illinois, 

Section  3  of  the  Attachment  Act  (Cahill's  HI.  St. 
ch.  11,  ^  3)  provides: 

''It  shall  be  sufficient,  in  all  cases  of  attachment,  to 
designate  defendants  by  their  reputed  names,  by  sur- 
names, and  joint  defendants  by  their  separate  or  part- 
nership names,  or  by  such  names,  styles  or  titles  as 
they  are  usually  known.'* 

The  words  ''hides,  furs,  wool  and  pecans"  following 
the  name  of  the  corporation  in  the  license  are  merely 
descriptive  of  its  business.  The  plaintiff  in  bringing 
its  suit  gave  the  defendant  the  name  of  "Groldsmith 
&  Seidel  Co."  The  abbreviation  of  the  word  "com- 
pany," being  the  last  word  in  defendant's  true  name, 
does  not  disclose  such  a  material  difference  between 
the  name  of  the  defendant  as  it  appears  in  the  license 
and  as  shown  by  the  writ  as  would  permit  a  holding 
that  there  had  not  been  a  substantial  compliance  with 
section  3  of  the  Attachment  Act. 

It  is  our  opinion  that,  on  the  record  before  us,  de- 
fendant's special  appearance,  filed  on  its  behalf  by  its 
attorneys,  is  sufficient.  While  it  has  been  held  that 
such  appearance  cannot  be  filed  by  attorney  (Mineral 
Point  R.  Co.  V.  Keep,  22  HI.  9),  a  solution  of  the  ques- 
tion raised  would  depend  upon  an  examination  of  the 
rules  of  the  municipal  court.  Only  one  of  these  rules 
is  in  the  record  and  this  court  will  therefore  presume 
that  the  trial  court  was  authorized  under  the  rules  of 
that  court  to  hold  that  defendant's  special  appearance 
was  properly  filed  by  its  attorneys. 

Paragraph  3335,  vol.  2,  p.  1883,  J.  &  A.  HI.  St.  (Ca- 
hill's  111.  St.  ch.  37,  ^  411  >  provides  that: 

"No  assignment  of  error  in  this  court  shall  be  al- 
lowed which  shall  call  in  question  the  decision  of  the 
municipal  court  in  respect  to  any  matter  pertaining 
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to  the  practice  in  that  court.'*  Frisbie  v.  Randall,  170 
lU.  App.  308. 

A  main  contention  of  plaintiff  is  that  a  foreign  cor- 
poration licensed  to  do  business  in  the  State  of  Illinois 
is  subject  to  attachment  as  a  nonresident.  This  ques- 
tion does  not  appear  to  have  been  decided  by  the  Su- 
preme Court  of  this  State,  although  it  is  directly  con- 
sidered in  two  cases  in  Illinois  Appellate  Courts,  the 
earlier  of  which  is  the  case  of  Voss  v.  Evans  Marble 
Co.,  101  HI.  App.  373,  where  the  court  held  that  a  cor- 
poration organized  under  the  laws  of  the  State  of 
Maryland,  but  which  had  obtained  a  license  to  do  busi- 
ness in  Illinois  and  which  kept  an  office  and  had  prop- 
erty in  this  State  and  was  doing  business  here,  could 
be  sued  in  attachment  as  a  nonresident.  In  that  case 
the  court  said : 

*'The  fact  that  the  defendant  was  permitted  to  and 
did  business  in  this  State  does  not  in  the  absence  of  a 
statute  make  it  a  resident  of  Illinois.  It  could  thereby 
get  no  greater  rights  than  a  natural  person.'' 

In  the  latter  case  of  Burr  v.  Co-operative  Coiist.  Co., 
162  111.  App.  512,  this  court,  speaking  through  Mr. 
Justice  Brown,  held  that  a  foreign  corporation  doing 
business  in  this  State  pursuant  to  license,  it  having 
complied  with  the  statutes  of  this  State  relative  to  its 
doing  business  here,  is  not  a  nonresident  whose  prop- 
erty is  subject  to  attachment  upon  the  grounds  of  non- 
residency. 

Under  section  26  of  an  Act  entitled,  **An  Act  Con- 
cerning Corporations,"  in  force  July  1,  1872,  foreign 
corporations  and  their  agents  and  officers  doing  busi- 
ness in  this  State  are  subjected  to  all  '*the  liabilities, 
restrictions  and  duties  that  are  or  may  be  imposed 
upon  corporations  of  like  character  organized  under 
the  general  laws  of  this  State,  and  shall  have  no  other 
or  greater  powers." 

Section  1  of  an  Illinois  statute  relating  to  foreign 
corporations,  in  force  July  1,  1897,  provides  that  for- 
eign corporations  before  being  permitted  to  transact 
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business  in  this  State  shall  have  and  maintain  a  pub- 
lic oflSce  in  the  State  for  the  transaction  of  its  busi- 
ness, where  service  of  process  may  be  had  upon  it. 
This  section  also  provided  that  such  corporations 
were  to  be  subjected  to  all  the  liabilities,  lestrictions 
and  duties  imposed  by  law  upon  domestic  corpora- 
tions. 

The  laws  which  have  been  referred  to,  as  well  as 
others,  enacted  prior  to  the  passage  of  the  General 
Corporations  Act  of  1919,  indicate  a  purpose  on  the 
part  of  the  legislature  to  permit  foreign  corporations 
to  transact  business  in  this  State  under  certain  limita- 
tions, subject  to  all  the  liabilities,  restrictions  and 
duties  imposed  by  law  upon  domestic  corporations. 

Section  87  of  the  General  Corporation  Act  of  1919 
(CahilPs  111.  St.  ch.  32,  ^  87)  imposed  upon  foreign 
corporations  licensed  to  do  business  in  this  State  the 
duty  to  keep  on  file  in  the  office  of  the  Secretary  of 
State  certain  specified  information  with  reference  to 
its  officers,  organizations,  etc.,  the  name  and  address 
of  an  agent  upon  whom  legal  process  might  be  served, 
etc.  Section  95  of  this  Act  (CahilPs  111.  St.  ch.  32, 
^  95)  provides  that: 

'*  Foreign  corporations  entitled  to  transact  business 
in  this  State  at  the  time  this  Act  takes  effect  (except 
banking,  insurance,  building  and  loan  and  surety  com- 
panies), shall  be  entitled  to  all  the  rights  and  privi- 
leges and  shall  be  subject  to  all  the  liiriitations,  restric- 
tions, liabilities  and  duties  as  are  prescribed  herein 
for  forei^  corporations  admitted  to  transact  business 
in  this  State  under  this  Act." 

Section  84  of  the  Act  (CaMU's  111.  St.  ch.  32,  ^  84) 
provides  that  a  foreign  corporation  admitted  to  do 
business  in  the  State  under  the  act  ''shall  enjoy  the 
same,  but  no  greater,  rights  and  privileges  and  be  sub- 
jected to  all  the  liabilities,  restrictions,  duties  and  pen- 
alties imposed  upon  domestic  corporations  of  like 
character,  and  to  the  same  extent  as  if  it  had  been 
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formed  under  the  laws  of  this  State  to  do  the  business 
set  forth  in  its  certificate  of  authority. " 

The  present  suit  was  begun  after  the  passage  of  the 
1919  act.  It  is  asserted  with  much  force  by  counsel 
for  appellee  that  the  trend  of  legislative  enactment 
tends  to  disclose  a  legislative  purpose  to  grant  to  for- 
eign corporations  a  right  to  do  business  in  this  State 
under  the  same  limitations  and  restrictions,  and  with 
the  same  rights  and  privileges,  as  are  imposed  upon 
or  granted  to  domestic  corporations.  We  are  not 
quite  ready  to  concede  the  point  that  the  act  of  1919 
and  other  prior  laws  were  enacted  solely  for  the  pur- 
pose of  extending  the  rights  and  privileges  to  be  en- 
joyed by  foreign  corporations  seeking  to  do  business 
in  this  State.  » 

In  the  case  of  Stevens  v.  Pratt,  101  HI.  206,  the  Su- 
preme Court  held  that  a  foreign  corporation  author- 
ized under  its  charter  to  transact  a  money  loaning 
business  might  legally  transact  such  business  in  this 
State  notwithstanding  the  general  incorporation  laws 
there  in  force  prohibited  a  domestic  corporation  from 
engaging  in  like  business.  The  intent  of  the  legisla- 
ture seems  to  have  been  to  confer  on  foreign  corpora- 
tions which  comply  with  the  act  the  same  and  no 
greater  rights  and  privileges  as  those  conferred  on 
domestic  corporations.  The  General  Corporation  Act 
of  1919  is  a  readjustment  of  the  corporation  laws  of 
this  State.  For  the  first  time  apparently  the  act  of 
1919  specifically  granted  to  foreign  corporations  seek- 
ing to  do  business  in  this  State,  '*  rights  and  priv- 
ileges'' such  as  were  given  by  law  to  domestic  corpo- 
rations. The  intent  of  the  legislature  in  the  enactment 
of  this  law  was  to  permit  foreign  corporations  to 
transact  business  in  this  State  upon  terms  provided 
in  the  act,  and  such  corporations  were  granted  by  the 
law  all  of  the  rights  and  privileges  conferred  on  do- 
mestic corporations  and  were  made  subject  to  all  the 
restrictions  and  limitations  imposed  upon  the  latter. 
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It  is  our  opinion,  therefore,  that  aside  from  judicial 
decisions,  the  General  Incorporation  Act  of  1919  per- 
mitted the  defendant  corporation  to  transact  business 
in  this  State  with  the  same  rights  and  privileges  as 
are  conferred  by  laws  upon  domestic  corporations. 
One  of  the  rights  and  privileges  enjoyed  by  a  domestic 
corporation  is  that  its  property  cannot  be  attached  on 
grounds  of  nonresidence. 

Counsel  for  plaintiff  devote  much  of  their  argument 
and  cite  and  quote  from  several  authorities  in  support 
of  a  principle  laid  down  in  Cook  on  Corporations 
(7th  Ed.),  sec.  1,  that  ''The  domicile,  residence  and 
citizenship  of  a  corporation  are  in  the  State  where  it 
is  created.''  This  general  proposition  is  well  sup- 
ported by  the  authorities  cited.  We  do  not  think,  how- 
ever, that  it  is  available  in  solving  the  interesting 
question  under  consideration.  It  may  be  granted  that 
generally  the  place  of  residence  of  a  corporation  is 
the  State  or  place  of  its  creation.  But,  even  so,  a  fur- 
ther question  arises  on  this  record,  that  is,  whether 
a  foreign  corporation  may  legally  become  so  domiciled 
or  ** domesticated"  in  this  State  as  that  its  property 
may  be  relieved  from  attachment  process  as  in  the 
case  of  a  domestic  corporation. 

In  Goodwin  v.  New  York,  N.  H.  <&  H.  R.  Co.,  124 
Fed.  358,  the  court  said: 

**  Corporate  personality  and  existence  are  them- 
selves fictions,  and  the  citizenship  or  locality  of  a  cor- 
poration is  the  fiction  of  a  fiction." 

The  trend  of  judicial  opinion  not  only  in  but  beyond 
this  State  seems  to  favor  a  construction  of  the  law 
which  would  place  corporations  with  respect  to  a  right 
to  transact  business  in  a  State  foreign  to  that  of  its 
creation  upon  precisely  the  same  basis  as  the  domestic 
corporation. 

The  trial  court  properly  quashed  the  attachment 
and  discharged  the  garnishee.  The  only  judgment 
rendered  against  plaintiff  was  for  the  costs  of  the  at- 
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tachment.  No  error  is  assigned  that  the  trial  court 
erred  in  not  permitting  the  suit  to  proceed  to  final 
judgment. 

The  judgment  of  the  municipal  court  is  affirmed. 

Affirmed. 

McSuBELY  and  Matchbtt,  JJ.,  concur. 


Charles   F.  Dawson,   Appellant,  t.   James   Sheahan, 

Appellee. 

Gen.  Xo.  36,580. 

1.  Automobiles  awd  oarages — when  finding  for  defendant  in 
action  for  damage  to  garage  ty  fire  not  warranted,  A  finding  for 
defendant,  in  an  action  by  the  owner  of  the  building  in  which  de- 
fendant rented  space  for  his  automobile,  to  recover  for  damage  to 
the  building  resulting  from  fire  originating  while  defendant  was 
cleaning  the  spark  plugs  in  his  car,  was  reversed,  where  the  undis- 
puted testimony  was  to  the  effect  that  the  fire  was  caused  by  the 
defendant's  fiooding  of  the  carburetor,  connecting  the  electric  cur- 
rent with  the  spark  plugs,  and  immediately  thereafter  attempting  to 
start  the  motor,  and  by  the  car's  "back  firing." 

2.  Automobiles  awd  garages — applicability  of  rule  of  res  ipsa 
loquitur  in  action  for  damages  to  garage  hy  fire,  Qtuere,  whether 
the  rule  of  res  ipsa  loquitur  was  applicable  in  an  action  by  the 
owner  of  a  garage  against  a  renter  of  space  therein  for  damage  to 
the  garage  by  fire,  where  the  uncontradicted  evidence  showed  that 
on  the  occasion  in  question  defendant  had  sole  charge  of  his  auto- 
mobile and  that  the  fire  was  caused  by  the  defendant's  flooding  of 
the  carburetor,  connecting  the  electric  current  with  the  spark  plugs 
andtimmediately  thereafter  attempting  to  start  the  motor,  and  by 
the  car's  "back  firing." 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Bernard 
P.  Barasa,  Judge,  presiding.  Heard  In  this  court  at  the  October 
term,  1920.    Reversed  and  remanded.    Opinion  filed  March  7,  1922. 

Bradley,  Keabns  &  Fabrell,  for  appellant;  Hugh 
J.  Keabns,  of  counseL 
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OscAB  A.  Knittel,  for  appellee. 

Mb.  Presiding  Justice  Dever  delivered  the  opinion 
of  the  court. 

Plaintiff  alleged  in  a  statement  of  claim  illed  in  the 
municipal  court  of  Chicago  that  on  November  14, 1919, 
he  was  the  owner  of  a  building  in  the  rear  of  3010 
Jackson  boulevard,  Chicago;  that  on  November  14, 
1919,  defendant  so  carelessly  ran  and  operated  an 
automobile  in  said  building  as  to  set  fire  to  the  car, 
which  fire  was  communicated  to  the  building,  causing 
the  damage  complained  of. 

In  his  aflSdavit  of  merits  defendant  denied  all  the 
material  allegations  of  the  statement  of  claim.  The 
case  was  tried  by  the  court  without  a  jury  and  the 
court  found  the  defendant  not  guilty.  Judgment  was 
entered  in  his  favor  and  the  plaintiff  brings  the  case 
here  by  appeal.  No  appearance  is  filed  in  this  court 
on  behalf  of  defendant. 

Evidence  introduced  on  the  trial  shows  that  defend- 
ant rented  space  in  which  to  keep  his  automobile  in 
plaintiff's  garage.  On  the  day  in  question,  while 
cleaning  spark  plugs  in  his  car,  defendant  went 
around  to  the  dashboard  of  the  car  and  flooded  the 
carburetor  with  gasoline.  He  then  turned  on  the 
switch  connecting  the  electric  power  with  the  spark 
plugs  and  immediately  thereafter  attempted  to  crank 
the  car,  when  the  car  **back  fired,  *'  jerking  the  crank 
out  of  his  hand.  Defendant  testified  that  a  few  sec- 
onds later  he  lifted  up  the  hood  of  the  car  and  discov- 
ered that  it  was  on  fire;  that  the  fire  extended  from 
the  car  to  the  roof  and  sides  of  the  garage. 

The  trial  judge  evidently  was  under  the  impression 
that  the  evidence  introduced  for  plaintiff  failed  to 
make  out  a  prima  facie  case  of  negligence  against  the 
defendant  under  the  rule  of  res  ipsa  loquitur.  There 
is  no  dispute  in  the  evidence  that  the  defendant  had 
sole  charge  of  the  automobile  and  his  testimony  shows 
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that  the  fire  which  damaged  plaintiff's  premises  was 
caused  by  the  flooding  of  the  carburetor  by  defendant 
connecting  the  electric  current  ^\ith  the  spark  plugs 
and  immediately  thereafter  attempting  to  start  the 
motor.  These  facts  are  undisputed  and  from  them  we 
do  not  think  the  court  was  authorized  to  enter  a  judg- 
ment in  favor  of  defendant. 

We  are  not,  in  the  absence  of  a  brief  on  behalf  of 
defendant,  prepared  to  say  that  the  rule  of  res  ipsa 
loquitur  is  applicable  to  the  facts  of  the  case.  The  de- 
fendant was  called  as  a  witness  on  behalf  of  plaintiff 
and  he  testified  that  he  flooded  the  carburetor,  turned 
on  the  electric  current  and  attempted  to  start  the 
motor;  that  due  to  **back  firing"  the  car  caught  fire 
under  the  hood.  But  aside  from  this  question  we 
think  the  court  was  not  authorized  on  the  uncontra- 
dicted evidence  in  the  case  to  find  that  defendant  was 
not  guilty  of  the  negligence  charged  in  the  statement 
of  claim. 

The  judgment  of  the  municipal  court  will  therefore 
be  reversed  and  the  cause  remanded  to  that  court  for 
a  new  trial. 

Reversed  and  remanded. 

McSuKELY  and  Matchett,  JJ.,  concur. 


P.  B.  Odell  and  Orra  W.  Russell,  Defendants  in  Error, 
T.  Sarah  Levy  et  al.,  Plaintiffs  in  Error, 

Gen.  No.  26,276. 

1.  Mortgages — bringing  in  necessary  parties  to  foreclosure  suit  by 
supplemental  bill.  Necessary  parties  In  a  foreclosure  suit  were 
properly  brought  In  by  a  supplemental  bill,  after  the  entry  of  a 
decree,  sale  of  the  premises  and  issuance  of  a  certificate  of  sale. 

2.  Mortgages — effect  of  failure  to  make  children  of  deceased 
mortgagor  parties  to  foreclosure  suit.    The  omission  of  the  children 


Digitized  by  CjOOQ IC 


346  Appellate  Courts  of  Illinois. 

OdeU  et  al.  y.  Levy,  224  111.  App.  345. 

of  a  deceased  mortgagor  as  parties  in  a  foreclosure  suit  did  not 
make  all  the  proceedings,  including  the  decree  and  sale,  a  nullity, 
and  such  children  were  properly  brought  in  by  a  supplemental  bill 
filed  after  the  sale  of  the  premises  and  issuance  of  the  certificate 
of  sale. 

3.  Mortgages — time  for  redemption  after  foreclosure.  The  stat- 
utory period  for  redemption  operates  as  a  time  limitation  upon 
those  only  who  were  parties  to  the  foreclosure  proceeding;  hence, 
children  of  a  deceased  mortgagor  who  were  not  brought  in  aa  par- 
ties until  after  a  sale  and  issuance  of  a  certificate  had  the  right  to 
redeem  at  any  time  during  the  running  of  the  statutory  period  of 
12  months  after  the  sale,  upon  establishing  their  interest. 

4.  Mortgages — when  proper  to  extend  time  for  redemption  after 
foreclosure.  It  was  proper  practice  to  extend  the  time  of  redemp- 
tion 90  days,  by  the  supplemental  decree,  as  to  children  of  a  de- 
ceased mortgagor  who  were  not  parties  in  the  original  bill  througli 
misunderstanding  or  mistake,  but  who  were  brought  in  by  supple- 
mental bill  filed  after  the  entry  of  a  decree,  sale  of  the  premises 
and  the  Issuance  of  a  certificate  of  sale. 

Error  to  the  Circuit  Court  of  Cook  county;  the  Hon.  Thomas  G. 
WiNDES,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1921.    Affirmed.    Opinion  filed  March  7,  1922. 

Hurley  &  Baer,  for  plaintiffs  in  error. 

Benjamin  F.  J.  Odell  and  Dbfrees,  Buckingham  & 
Eaton,  for  defendants  in  error. 

Mb.  Justice  McSurbly  delivered  the  opinion  of  the 
court. 

This  writ  of  error  brings  in  review  the  decrees  en- 
tered in  a  foreclosure  proceeding  and  upon  a  supple- 
mental bill  thereto  which  was  filed  to  make  certain 
persbns  parties  defendants  who  had  been  omitted  from 
the  original  bill. 

A  decree  was  entered  pursuant  to  the  prayer  of  the 
original  bill ;  the  supplemental  decree  bound  these  addi- 
tional defendants  by  the  original  decree  and  sale. 

Complainants  in  error  question  the  validity  of  the 
proceedings  under  the  supplemental  bill  and  the  juris- 
diction of  the  court  to  enter  these  decrees. 
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July  24,  1916,  complainant,  F.  B.  Odell,  filed  his  bill 
in  the  circuit  court  to  foreclose  a  second  mortgage 
executed  by  Emanuel  Levy  and  Sarah  Levy,  his  wife, 
secured  by  property  alleged  to  be  held  by  them  in  joint 
tenancy.  Emanuel  Levy  had  died  prior  to  the  filing  of 
this  bill;  service  was  had  upon  Sarah  Levy  individu- 
ally and  as  the  personal  representative  of  Emanuel 
Levy,  deceased.  The  bill  also  named  as  parties  de- 
fendant the  unknown  heirs  and  next  of  kin  of  Emanuel 
Levy,  deceased,  and  the  sheriff's  return  shows  them 
as  not  found.  Complainant  was  thereafter  advised 
that  Sarah  Levy  was  the  sole  surviving  heir  and  next 
of  Mn  of  Emanuel  Levy,  deceased.  There  was  found 
of  record  a  warranty  deed  executed  by  Emanuel  and 
Sarah  Levy  to  F.  C.  Eathje,  which  was  in  the  nature 
of  a  trust  deed  to  secure  certain  mechanic  and  material 
claimants.  Complainant  thereupon  amended  his  bill 
by  dismissing  as  to  the  unknown  heirs  and  next  of  kin 
of  Emanuel  Levy,  and  making  Frank  C.  Bathje,  the 
grantee  in  the  warranty  deed,  an  additional  party  de- 
fendant. Cause  proceeded  to  hearing  and  although 
Sarah  Levy  was  represented  by  counsel,  no  objection 
was  made  to  these  amendments  and  no  attempt  made 
to  correct  the  misinformation  of  complainant  as  to 
the  existence  of  any  children  of  Emanuel  Levy.  The 
foreclosure  proceeded  to  decree  and  the  premises  were 
sold  June  25,  1917,  to  Orra  W.  Russell,  a  stranger  to 
the  proceedings.  January  14,  1918,  a  notice  was 
served  upon  the  receiver  appointed  in  the  foreclosure 
proceeding,  .purporting  to  be  from  Katherine  Levy 
Goldman,  Ruth  Levy  and  Julia  Levy,  a  minor,  as  chil- 
dren of  Emanuel  Levy,  deceased,  claiming  that  their 
father  was  the  sole,  equitable  owner  of  the  premises  at 
the  time  of  his  death.  It  was  then  for  the  first  time 
known  to  complainant,  Odell,  that  Emanuel  Levy  died 
leaving  children  and  that  they  claimed  that  Rathje, 
under  his  warranty  deed,  held  title  in  trust  for  Eman- 
uel Levy  and  also  for  various  creditors. 
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Thereupon,  April  22,  1918,  said  complainant,  Odell, 
and  the  purchaser  at  the  sale,  Orra  W.  Russell,  by- 
leave  of  court,  filed  their  supplemental  bill  making 
said  children  of  Emanuel  Levy  parties  defendant. 
Said  bill  recited  the  substance  of  the  allegations  of  the 
original  bill  with  reference  to  the  execution  of  the  notes 
and  trust  deed,  that  the  children  were  not  made  par- 
ties defendant  in  that  proceeding  and  that  a  decree  had 
been  entered  and  the  premises  sold  and  a  certificate  of 
sale  issued  to  Russell ;  that  said  children  were  omitted 
as  defendants  in  the  original  bill  by  misunderstanding 
and  mistake,  as  complainant  Odell  was  not  aware  of 
their  existence  at  the  timfe  of  the  original  proceedings, 
hence  it  was  necessary  to  file  a  supplemental  bill  to 
obtain  jurisdiction  over  them.  The  supplemental  bill 
asked  that  a  guardian  ad  litem  be  appointed  for  Julia 
Levy,  a  minor,  and  a  summons  be  issued  to  said  new 
parties.  These  defendants  submitted  to  the  jurisdic- 
tion of  the  court,  the  minor  by  guardian  ad  litem,  and 
filed  answers  disclosing  the  existence  of  an  unrecorded 
and  undated  trust  agreement  entered  into  by  and  be- 
tween said  Rathje  and  Emanuel  Levy  and  Sarah  Levy. 
Hearing  was  had  upon  the  supplemental  bill  and  an- 
swers. July  26, 1918,  a  decree  was  entered  on  the  sup- 
plemental bill  making  the  proceedings  under  the  orig- 
inal bill  and  the  decree  and  sale  binding  and  of  like 
effect  on  the  defendants  to  the  supplemental  bill  the 
same  as  though  they  had  been  made  defendants  to  the 
original  bill,  except  that  said  defendants  Katherine 
Levy  Goldman,  Ruth  Levy  and  Julia  Levy,  a  minor, 
were  given  the  right  to  redeem  said  premises  from 
said  sale  to  and  including  October  31,  1918,  and  that  if 
said  redemption  should  not  take  place  on  or  before 
that  date,  all  persons  claiming  under  them  should  be 
forever  barred  and  foreclosed  from  all  equity  of  re- 
demption and  claim  of  and  in  said  premises. 

There  was  no  appeal  from  the  original  or  the  sup- 
plemental decree.    This  writ  of  error  was  sued  out  of 
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this  court  July  23,  1920.  Under  the  above  circum- 
stances the  filing  of  the  supplemental  bill  was  the 
proper  method  of  curing  the  omission  of  necessary 
parties  in  the  original  bill.  Such  practice  has  been  long 
approved.  Story's  Equity  Pleading  (8th  Ed.)  sec.  334; 
2  Barbour's  Chancery  Practice  62;  27  Cyc.  1582. 

Defendants  in  their  brief  say  they  do  not  question 
the  right  to  file  the  supplemental  bill  but  do  question 
the  decrees.  The  argument  seems  to  be  that  the  omis- 
sion of  the  children  of  Emanuel  Levy,  deceased,  from 
the  original  bill  made  all  the  subsequent  proceedings 
thereunder  void.  In  the  cases  cited  to  support  this  are 
expressions  to  the  effect  that  where  the  mortgagor  is 
not  made  a  party  to  the  foreclosure  proceeding,  as  to 
such  person,  the  proceeding  is  a  nullity.  These  cases 
have  no  application  here;  the  children  of  Emanuel 
Levy  were  not  mortgagors  and  while  their  equity  of 
redemption  could  not  be  cut  off  except  in  a  foreclosure 
to  which  they  were  parties  it  does  not  follow  that  their 
omission  from  the  original  bill  made  all  the  proceed- 
ings thereunder  a  nullity.  There  is  no  precedent  for 
so  holding  and  the  writers  above  referred  to  and  the 
cases  cited  by  them  approving  the  practice  of  filing  a 
supplemental  bill  all  say  that  the  omission  of  parties, 
whether  necessary  or  proper  defendants,  may  be  cured 
by  a  supplemental  bill. 

The  substance  of  defendants'  argument  is  that  by 
these  proceedings  they  were  deprived  of  the  full  statu- 
tory period  of  redemption,  which  is  12  months.  This 
is  not  tenable;  the  only  right  which  the  children  of 
Emanuel  Levy  had  was  as  owners  of  the  equity  of  re- 
demption. The  statutory  period  for  redemption  oper- 
ates as  a  time  limitation  upon  those  only  who  were 
parties  to  the  foreclosure  proceeding.  It  is  not  a  limi- 
tation upon  those  not  parties  who  may  have  the  right 
of  redemption.  Such  persons  have  the  right  at  any 
time  during  this  period  to  redeem,  upon  properly  as- 
serting their  interest  in  or  right  to  the  equity  of  re- 
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demption.  Hence  these  children  at  any  time  during 
the  running  of  the  statutory  period  of  12  months  after 
the  sale  could  have  redeemed  upon  establishing  their 
interest. 

While  the  children  were  not  barred  by  the  expira- 
tion of  the  statutory  period,  it  was  proper  practice 
within  the  sound  discretion  of  the  chancellor  to  extend 
the  time  of  redemption  to  a  reasonable  period  and  to 
fix  a  time  limit  upon  their  right  to  redeem.  This  time 
was  extended  90  days  by  the  supplemental  decree. 

Cases  supporting  this  practice  are  Walker  v.  War- 
ner, 179  111.  16;  Alsup  V.  Stewart,  194  111.  595;  Cutter 
V.  Jones,  52  111.  84;  Taylor  v.  Dillenburg,  168  111.  235; 
Bremer  v.  Calumet  S  C.  Canal  S  Dock  Co.,  127  111.  464; 
Ellison  V.  Miller,  137  111.  App.  208;  27  Cyc.  1817. 

It  is  also  claimed  that  the  supplemental  decree  is  im- 
proper in  that  it  compels  these  additional  defendants 
to  pay  solicitors'  and  receivers'  fees  and  other  ex- 
penditures, in  order  to  redeem.  The  original  decree 
found  due  $9,152.39,  exclusive  of  such  fees  and, costs. 
The  interest  on  this  to  the  date  of  the  supplemental 
decree  increased  this  amount  to  approximately  $9,800 ; 
the  premises  were  sold  for  $9,500;  these  heirs  could  re- 
deem by  paying  the  amount  of  the  sale  with  interest, 
which  was  less  than  they  would  have  been  required  to 
pay  on  any  decree  which  might  have  been  entered  on  a 
bill  to  redeem.    Rodma/n  v.  Quick,  211  111.  546. 

The  proceedings  were  in  accordance  with  approved 
practice  and  the  decrees  were  properly  entered  and 
are  affirmed. 

Affirmed. 

Deveb,  p.  J.,  and  Matchett,  J.,  concur. 
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Anton  J.  Cermak  for  use  of  Albert  Seligsberg  et  al., 
trading  as  Seligsberg  &  Company,  Appellee,  y. 
F.  B.  Schaaf  et  aL,  on  appeal  of  Nanda  U.  Blum, 
Appellant. 

Gen.  No.  26,487. 

1.  Attachment— inferpJcadcr  hy  claimant  of  property.  Under 
section  29  of  the  Attachment  Act  (CahiirB  111.  St.  ch.  11,  T  29),  a 
person  claiming  ownership  of  the  property  interpleads  without  giv- 
ing a  bond,  and  the  issue  under  the  interpleader  is  not  connected 
with  the  issues  in  the  attachment  suit,  and  Judgment  on  it  will  be 
entered  independently  of  the  attachment  suit. 

2.  Attachment — tohen  surety  on  forthcoming  pond  liable.  The 
surety  on  a  forthcoming  bond,  contemplated  by  section  14  of  the 
Attachment  Act  (Cahill's  111.  St.  ch.  11,  T  14).  was  liable  under 
such  bond  where  the  issues  in  the  attachment  suit  were  decided 
favorably  to  plaintiff  in  such  suit,  although  the  interpleader  had 
not  been  determined. 

3.  Attachment — ichen  obligors  in  forthcoming  bond  liable.  The 
bond  provided  under  section  14  of  the  Attachment  Act  (Cahiirs 
III.  St  ch.  11,  If  14),  to  be  given  by  the  person  in  whose  possession 
the  property  is  found,  is  substituted  for  the  property  attached, 
and  if  the  judgment  issues  are  favorable  to  plaintiff,  the  obligors 
must  answer  for  the  property  released;  but  if  the  attachment  issue 
is  against  plaintiff,  the  obligors  are  discharged,  although  plaintiff 
may  succeed  in  the  original  suit. 

4.  Attachment — substitute  for  forthcoming  bond.  The  bond 
provided  by  section  15  of  the  Attachment  Act  (Cahill's  111.  St.  ch.  11, 
1[  15)  is  in  substitution  for  the  bond  required  by  section  14,  and 
is  to  cover  the  debt  and  damages  of  plaintiff  and  is  conditioned  on 
the  final  judgment  in  the  original  suit,  and  under  this  bond  the 
obligors  are  liable  for  the  debt  although  plaintiff  may  fail  to  sus- 
tain the  attachment  issue. 

5.  Attachment — surety  in  forthcoming  bond  as  not  permitted  to 
deny  defendanVs  ownership  of  property.  The  surety  in  a  forth- 
coming bond,  given  on  attachment,  cannot  plead  that  the  property 
levied  upon  was  not  the  property  of  the  defendant 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Joseph 
H.  Fitch,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1920.    Affirmed.    Opinion  filed  March  7,  1922. 

Adams,  Childs,  Bobb  &  Wescott  and  B.  F.  Richol- 
SON,  for  appellant. 
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ScHWABTZ  &  ScHWABTZ,  for  appellee;  Chables  P. 
Schwartz  and  Ulysses  S.  Schwartz,  of  counsel. 

Mr.  Justice  McSurely  delivered  the  opinion  of  the 
court. 

This  is  an  appeal  by  defendant,  Nanda  H.  Blum, 
from  a  judgment  of  $8,000  in  an  action  against  her  as 
surety  on  a  forthcoming  bond  in  attachment.  The 
bond  is  as  follows : 

''Know  all  men  by  these  presents,  that  we,  F.  R. 
Schaaf  as  principal,  and  Nanda  H.  Blum,  as  surety, 
are  held  and  firmly  bound  unto  Anton  J.  Cermai, 
bailiff  of  the  Municipal  Court  of  Chicago,  in  the  State 
of  Illinois,  and  to  his  executors,  administrators,  suc- 
cessors and  assigns,  in  the  penal  sum  of  eight  thou- 
sand dollars,  lawful  money  of  the  United  States,  for 
the  payment  of  which  sum  we  hereby  jointly  and  sev- 
erally bind  ourselves,  our  heirs,  executors  and  adminis- 
trators. 

''Witness  our  hands  and  seals  this  9th  day  of 
August,  A.  D.  1918. 

"The  condition  of  this  obligation  is  such,  that  where- 
as, on  the  7th  day  of  August,  A.  D.  1918,  a  certain  writ 
of  attachment  in  aid  issued  out  of  the  Municipal  Court 
of  Chicago,  at  the  suit  of  Albert  J.  Seligsberg,  Henry 
C.  Ross  and  Edgar  Hellman,  copartners,  doing  busi- 
ness as  Seligsberg  &  Company,  plaintiffs,  against  the 
estate  of  Thomas  T.  Snell,  defendant,  directed  to  the 
bailiff  of  the  Municipal  Court  of  Chicago,  to  execute, 
by  virtue  of  which  said  writ  the  said  bailiff,  Anton  J. 
Cermak,  has  attached  the  following  described  prop- 
erty, to  wit : 

"One  (1)  Rolls-Royce  automobile,  and  four  (4)  au- 
tomobile tires. 

"And  the  said  F.  R.  Schaaf  in  whose  possession  the 
said  property  was  found,  being  desirous  of  retaining 
the  custody  thereof,  according  to  the  provisions  of  the 
statute. 

"Now,  if  the  said  estate  and  property  shall  be  forth- 
coming to  answer  the  judgment  of  the  court  in  said 
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suit,  then  this  obligation  to  be  void;  otherwise  to  re- 
main in  full  force  and  efifect. 

(Signed)     F.  R.  Schaaf       (Seal) 
(Signed)     Nanda  H.  Blum  (Seal)." 

It  is  said  that  subsequent  to  giving  this  bond  F.  R. 
Schaaf  filed  an  interpleader  in  the  attachment  suit, 
claiming  to  be  the  owner  of  the  automobile  mentioned 
in  the  bond;  that  while  the  issues  in  the  attachment 
suit  were  decided  favorably  to  plaintiff,  the  inter- 
pleader was  not  determined.  Defendant  claims  that 
this  bond  was  given  conditioned  upon  the  judgment  of 
the  court  on  the  question  of  ownership  raised  by  the 
interpleader ;  that  the  judgment  referred  to  in  the  bond 
means  that  judgment,  and  there  being  as  yet  no  such 
judgment,  there  is  at  present  no  liability  under  the 
bond. 

Taking  the  case  as  stated  by  defendant,  she  is  liable 
upon  the  bond  and  the  judgment  thereon  was  proper. 
Defendant  is  in  error  in  claiming  that  the  bond  relates 
to  the  interpleader.  A  claimant  of  ownership  inter- 
pleads without  giving  a  bond.  It  is  expressly  so  pro- 
vided in  section  29,  ch.  11,  of  the  Attachment  Act 
(Cahill's  111.  St.  ch.  11,  If  29).  The  issue  under  the  in- 
terpleader is  not  connected  with  the  issues  in  the  at- 
tachment suit  and  judgment  on  it  will  be  entered  inde- 
pendent of  the  disposition  of  the  attachment  suit. 
JuUlard  &  Co.  v.  May,  130  111.  87. 

As  the  section  of  the  statute  relating  to  an  inter- 
pleader negatives  any  bond,  we  must  relate  this  bond 
to  some  section  providing  for  such  a  bond.  We  find 
this  to  be  section  14  (Cahill's  111.  St.  ch.  11,  ^  14), 
which  provides  that  the  officer  shall  retain  the  prop- 
erty attached  to  answer  the  judgment  unless  the  per- 
son in  whose  possession  it  is  found  shall  give  a  bond 
to  the  officer  with  the  condition  that  the  property 
*' shall  be  forthcoming  to  answer  the  judgment  of  the 
court  in  said  suit."  The  officer  shall  return  the  bond 
to  the  court  in  which  the  suit  is  brought.    A  bond  filed 
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under  this  section  is  substituted  for  the  property  at- 
tached. If  the  judgment  issues  are  favorable  to  plain- 
tiff, the  obligors  under  the  bond  must  answer  for  the 
property  released.  If  the  attachment  issue  is  against 
plaintiff,  then  the  obligors  are  discharged,  although 
the  plaintiff  may  succeed  in  the  original  suit. 

By  section  15  (Cahill's  HI.  St.  ch.  11,  ^  15),  it  is  pro- 
vided that  another  bond  may  be  given  by  a  defendant 
in  substitution  for  the  bond  required  by  section  14, 
but  this  bond  is  to  cover  the  debt  and  damages  of  plain- 
tiff and  is  conditioned  on  tlie  final  judfi:ment  in  the 
original  suit.  Under  such  a  bond  the  obligors  are  lia- 
ble for  the  debt  although  the  plaintiff  may  fail  to  sus- 
tain the  attachment  writ. 

The  bond  in  question  is  clearly  one  contemplated  by 
section  14,  and  was  filed  pursuant  to  its  requirements. 
It  would  be  unreasonable  to  relate  it  to  a  subsequent 
proceeding  which  is  under  a  section  of  the  statute  ex- 
pressly requiring  no  bond.  Our  conclusion  in  this  re- 
spect has  been  guided  by  what  was  said  in  Gilbert  v. 
Yunk's  Estate,  214  lU.  237. 

In  Gray  v.  MacLean,  17  111.  404,  it  was  held  that  the 
surety  in  a  forthcoming  bond  cannot  plead  that  the 
property  levied  upon  by  an  attachment  was  not  the 
property  of  defendant  and  this  was  followed  in  Heil' 
brunn  v.  Ellsworth,  190  HI.  App.  388. 

Defendant  is  mistaken  in  asserting  that  the  judg- 
ment was  for  a  larger  amount  than  the  amount  of  the 
bond.  The  judgment,  as  the  record  shows,  was  for 
$8,000. 

Other  points  are  discussed  with  reference  to  plead- 
ings and  evidence,  but  it  is  unnecessary  to  comment 
thereon,  as  the  above  considerations  are  decisive.  The 
judgment  is  aflSrmed. 

Affirmed. 

Dbvbb,  p.  J.,  and  Matohbtt,  J.,  concur. 
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W.  T.  Scudder^  Appellant,  y.  Mrs.  Gbaxles  D.  Marsh, 

Appellee. 

Gen.  No.  26,760. 

1.  Laitolord  and  tenant — tohen  tenant  relieved  from  liability  for 
rent.  Where  there  are  concealed  defects  in  demised  premises  which 
a  careful  examination  would  not  disclose  to  the  tenant  but  which 
are  known  to  the  landlord,  the  latter  is  under  the  obligation  to 
reveal  them  to  the  tenant  before  leasing,  and  his  failure  to  do  so 
amounts  to  a  fraud  upon  the  tenant,  and  if,  by  reason  of  such  de- 
fects, the  tenant  is  compelled-  to  vacate  the  premises,  he  will  be 
relieved  from  liability  for  rent  thereafter. 

2.  Landlord  and  tenant — what  equivalent  to  eviction.  If  a 
landlord  fraudulently  conceals  the  facts  about  a  building  which 
might  render  it  unfit  for  habitation,  such  concealment  is  equivalent 
to  an  eviction. 

3.  Landlord  and  tenant — loJiat  circumstances  amount  to  con- 
structive eviction.  Where  a  prospective  tenant  examined  the  dwell- 
ing in  question  before  leasing  it,  and  saw  the  furnace  in  warm 
weather  without  a  fire,  and,  so  far  as  could  be  told  by  looking,  it 
appeared  to  be  of  the  kind  and  of  sufficient  s^^  to  properly  heat 
the  house,  but  where  the  landlord  knew  from  complaints  by  other 
occupants  of  its  insufficiency,  but  concealed  the  fact  and  entered  into 
the  lease,  and  where  the  insufficiency  of  the  furnace  could  be  de- 
termined only  by  an  investigation  by  an  expert  and  by  actual 
experience  in  cold  weather,  and  where,  when  the  weather  became 
cold,  the  furnace  failed  to  heat  the  house  although  it  was  run 
properly  with  a  good  fire,  and  the  average  temperature  was  from 
48  to  56  degrees  and  the  tenant's  children  became  ill,  the  circum- 
stances amounted  to  a  constructive  eviction  by  the  landlord  justify- 
ing the  tenant's  removal  from  the  premises  and  his  disharge  from 
any  obligation  to  pay  rent  after  his  vacation  of  the  premises. 

4.  Landlord  and  tenant — question  of  constructive  eviction  as 
for  jury.  In  a  suit  for  rent  of  a  dwelling  house,  held  the  question 
of  a  constructive  eviction  was  properly  submitted  to  the  jury. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Thomas 
G.^  WiNDEs,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1921.    Affirmed.    Opinion  filed  March  7,  1922. 


Lannen  &  HicKEY,  for  appellant. 
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Dudley  Taylob,  for  appellee;  Otto  A.  Jaburbk,  of 
counseL 

Me.  Justice  McSurely  delivered  the  opinion  of  the 
conrt. 

Plaintiff,  bringing  suit  for  rent  of  a  dwelling  honse 
upon  a  written  lease  made  by  him  to  defendant,  upon 
trial  had  an  adverse  verdict  upon  which  judgment  was 
entered  that  he  take  nothing,  and  from  this  he  appeals. 

The  defense  interposed  was  a  constructive  eviction 
by  the  landlord  because  of  an  inadequate  furnace  which 
was  known  to  the  landlord,  of  which  he  failed  to  notify 
the  tenant  before  the  leasing,  which  defendant,  the 
tenant,  did  not  know  and  could  not  then  know  by  an 
examination,  and  by  reason  of  said  defect  the  premises 
became  uninhabitable. 

The  jury  could  find  as  a  fact  that  September  3, 1918, 
defendant  leased  from  plaintiff  the  premises  in  ques- 
tion, number  2404  Grant  street,  Evanston,  Illinois,  for 
a  term  of  2  years  from  September  15  at  a  rental  of 
$35  per  month.  The  premises  was  a  two-story,  frame 
dwelling ;  the  lease  was  in  writing  but  contains  no  cove- 
nant as  to  the  condition  in  which  defendant  received 
the  premises,  nor  any  covenant  that  the  defendant  was 
to  make  any  repairs.  Defendant  took  possession  and 
paid  rent  for  3  months.  At  the  time  of  the  leasing, 
the  weather  was  warm,  the  defendant  saw  the  furnace 
but  there  was  no  fire  in  it.  In  November,  when  the 
weather  became  cold,  the  furnace  failed  to  heat  the 
dwelling  although  it  was  run  properly  with  a  good  fire ; 
the  average  temperature  in  the  rooms  was  from  48  to 
56  degrees.  Defendant's  children  became  ill  and  a 
physician  found  the  room  so  cold  that  his  breath  con- 
gealed in  every  room.  He  examined  the  furnace  and 
describes  it  as  in  full  blast;  an  experienced  man  in 
heating  plants  examined  the  furnace  at  this  time  and 
testified  that  it  was  only  60  per  cent  adequate  to  fur- 
nish sufficient  heat  for  the  building.   A  Mr.  Gunn  who 
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was  a  former  tenant  and  who  had  removed  from  the 
premises  on  June  1,  1918,  testified  that  he  several 
times  notified  the  landlord  that  the  furnace  would  not 
heat  the  premises  suflBciently  during  the  cold  weather 
and  on  one  occasion  he  had  pointed  out  to  plaintiff 
matters  in  connection  with  the  construction  of  the  fur- 
nace which  in  his  opinion  prevented  proper  heating. 
There  was  also  evidence  by  an  experienced  man  who 
cared  for  this  furnace  and  who  had  been  doing  this 
kind  of  work  for  about  12  years.  He  gave  his  opinion 
that  the  fire  pot  of  the  furnace  was  not  large  enough  to 
hold  sufficient  coal  properly  to  heat  the  premises. 
When  the  diffixiulty  at  first  developed,  the  tenant  noti- 
fied plaintiff  and  offered  to  pay  one-half  the  cost  of  a 
new  furnace  but  plaintiff  declined  but  promised  that 
he  would  have  some  one  look  at  the  furnace,  but  the 
evidence  fails  to  show  that  this  was  done.  Finding  it 
impossible  to  occupy  the  dwelling  on  account  of  the 
insufficient  heat  coming  from  the  furnace,  defendant 
vacated  the  same  on  November  30,  1918. 

We  have  then  the  case  of  a  prospective  tenant  exam- 
ining a  dwelling  with  a  view  of  renting,  who  sees  the 
furnace  in  warm  weather  without  any  fire,  and  so  far 
as  one  can  tell  by  looking,  it  appeared  to  be  of  the  kind 
and  of  sufficient  size  properly  to  heat  the  house.  The 
landlord,  however,  knows  from  complaints  from  former 
occupants  that  it  is  not  sufficient  for  this  purpose,  but 
he  conceals  this  fact  and  enters  into  a  lease  wath  the 
lessee.  The  insufficiency  of  the  furnace  cannot  be  de- 
termined by  merely  looking  at  it,  especially  by  one  not 
expert  in  the  matter  of  furnaces,  and  its  inadequacy  in 
heating  capacity  can  only  be  determined  by  an  investi- 
gation by  an  expert  and  by  an  actual  experience  with 
it  iij  cold  weather.  Do  such  circumstances  amount  to 
a  constructive  eviction  by  the  landlord  justifying  the 
removal  from  the  premises  of  the  tenant  and  his  dis- 
charge from  any  obligation  to  pay  rent  thereafter? 

Plaintiff  invokes  the  general  rule  of  caveat  emptor 
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which  throws  upon  the  lessee  the  responsibility  of 
examining  as  to  the  existence  of  defects  and  providing 
against  their  consequences.  Experience,  however,  has 
shown  that  under  circumstances  like  these  under  con- 
sideration, the  strict  application  of  this  rule  tends  to 
work  an  injustice  upon  the  tenant.  From  the  very 
nature  of  the  case,  it  would  be  almost  impossible  for 
a  tenant  by  merely  looking  at  a  furnace  in  the  summer 
time  to  have  any  informed  judgment  or  opinion  as  to 
its  heating  sufficiency. 

'  The  case  calls  for  the  application  of  another  rule 
which  is  abundantly  supported  by  precedent.  This  is 
that  where  there  are  concealed  defects  in  demised 
premises  which  a  careful  examination  would  not  dis- 
close to  the  tenant,  but  which  are  known  to  the  land- 
lord, the  latter  is  under  obligation  to  reveal  them  to 
the  tenant  before  leasing,  and  that  failure  so  to  do 
amounts  to  a  fraud  upon  the  tenant,  and  if,  by  reason 
of  such  defect,  the  tenant  is  compelled  to  vacate  the 
premises,  he  will  be  relieved  from  liability  for  rent 
thereafter.  This  rule  has  been  stated  and  supported 
in  Borggard  v.  Gale,  205  111.  511,  514;  Sunasack  v. 
Morey,  196  111.  569 ;  LazarvnS  <&  Cohen  v.  Pqrmly,  113 
111.  App.  624;  Lova5  v:  Independent  Breweries  Co.,  199 
111.  App.  60,  62 ;  Long  v.  Joseph  Schlitz  Brewing  Co., 
214  lU.  App.  517,  520.  There  are  also  cases  in  other 
States  to  the  same  eflfect.  In  Woods'  Landlord  and 
Tenant,  805,  it  is  said  that  if  the  landlord  fraudulently 
conceals  the  facts  about  a  building  which  might  render 
it  unfit  for  habitation,  this  is  equivalent  to  an  eviction. 
This  rule  is  applicable  to  the  present  case.  The 
question  of  a  constructive  eviction  was  properly  sub- 
mitted to  the  jury  (Gibbons  v.  Hoefeld,  299  HI.  455), 
which  could  properly  conclude  that  the  landlord  fraud- 
ulently failed  to  inform  the  tenant  as  to  the  furnace ; 
that  this  concealed  defect,  unknowable  to  the  tenant 
at  the  time  of  the  leasing,  rendered  the  premises  un- 
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inhabitable.    Plaintiff  was  not  emtitled  to  recover  any 
rental  for  time  after  defendant  vacated. 

The  judgment  was  right  and  it  is  affirmed. 

Affirmed. 

Dbver,  p.  J^  and  Matchbtt,  J.,  concur. 


Charles  E.  Denzer,  Appellee,  v.  Charles  Y.  McAvoy, 

Appellant. 

Oen.  No.  26,834. 

1.  CoBPOBATiONS — tohen  direction  of  verdict  for  plaintiff  in  action 
on  notes  given  for  stock  proper^  A  verdict  for  plaintiff  was  prop- 
erly directed  in  an  action  upon  promissory  notes  given  in  connec- 
tion with  the  purchase  of  shares  of  stock  by  defendant  from  plain- 
tiff; and  the  failure  to  deliver  the  certificates  was  not  a  failure  of 
consideration,  where,  as  part  of  the  transaction,  plaintiff,  who  did 
not  have  the  certificates  with  him,  agreed  in  writing  to  deliver 
them,  duly  indorsed,  withia  a  stated  time,  and  defendant  by  a 
separate  writing  agreed  to  deliver  them  to  plaintiff  as  collateral 
security. 

2.  CoBPORATioNS: — whcn  Consideration  for  notes  given  for  stock 
does  not  fail.  Where,  under  an  agreement  for  the  sale  of  shares  of 
stock,  notes  were  delivered  in  payment,  and  the  certificates  not 
being  at  hand,  the  seller  agreed  by  a  separate  writing  to  deliver 
them  duly  indorsed  to  the  buyer,  and  the  latter  by  another  writing 
agreed  to  turn  them  over  to  the  seller  as  collateral  security,  but  the 
respective  undertakings  were  not  performed,  the  promise  of  defend- 
ant to  pay  the  notes  w^  in  consideration  of  the  promise  of  plain- 
tiff to  deliver  the  certificates  for  exchange,  and  there  was  then  no 
failure  of  consideration  for  the  notes,  but  a  breach  of  contract  for 
which  defendant  might  have  a  remedy  in  damages. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Joseph 
B.  DAvn),  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1921.  Affirmed.  Opinion  filed  March  7,  1922.  Rehearing  denied 
March  20,  1922.  Certiorari  denied  by  Supreme  Court  (making  opin- 
ion final). 
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Isaac  S.  EothschiA),  for  appellant;  Wallace  In- 
GALLs,  of  counsel. 

Winston,  Strawn  &  Shaw,  for  appellee;  Charles  J. 
McFadden,  Richard  H.  Hollen  and  Rodney  C.  Glover, 
of  counsel. 

Mb.  Justice  McSurely  delivered  the  opinion  of  the 
court. 

This  is  an  appeal  from  a  judgment  of  $5,236.40 
against  defendant  upon  a  directed  verdict  in  an  action 
upon  four  promissory  notes  executed  by  defendant  to 
the  order  of  plaintiff.  The  notes  were  given  in  connec- 
tion with  the  purchase  of  shares  of  stock  by  defendant 
from  plaintiff,  and  the  defense  asserted  is  the  alleged 
failure  of  plaintiff  to  deliver  the  stock  for  which  the 
notes  were  given. 

The  evidence  shows  that  plaintiff  owned  thirty-eight 
shares  of  stock  in  the  London  Auto  Supply  Company, 
an  Illinois  corporation,  and  in  December,  1914,  agreed 
to  sell  the  same  to  defendant  for  $3,800,  taking  his 
notes  therefor.  December  30,  the  parties  wont  to  the 
oflBce  of  plaintiff's  attorney,  Mr.  Jacobs,  to  consum- 
mate the  sale.  The  four  notes  in  question  were  pre- 
pared. They  provided  that  the  certificates  should  be 
held  by  plaintiff  as  collateral.  It  then  developed  that 
plaintiff  did  not  have  his  certificates  of  stock  with  him, 
and  that  they  were  in  Cleveland,  Ohio,  where  plaintiff 
then  lived.  Defendant  then  agreed  to  execute  the 
notes  and  leave  them  with  Mr.  Jacobs  pending  the  de- 
livery of  the  certificates.  At  the  same  time  two  mem- 
oranda were  prepared  and  signed,  which  are  as  fol- 
lows: 

'*  Charles  V.  McAvoy,  having  purchased  thirty-eight 
(38)  shares  of  the  capital  stock  of  the  London  Auto 
Supply  Company  from  the  undersisrned,  the  under- 
signed agrees  to  deliver  within  five  (5)  days  from  the 
date  hereof,  certificates  for  said  shares  issued  in  his 
name  and  duly  endorsed  by  him. 
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''Dated  at  Chicago,  Illinois,  this  December  30,  1914. 
(Signed)     Charles  E.  Denzer.'' 

''The  undersigned,  Charles  V.  McAvoy,  agrees  to 
deliver  to  Charles  E.  Denzer  certificates  for  thirty- 
eight  (38)  shares  of  the  capital  stock  of  the  London 
Auto  Supply  Company  issued  in  his  name  and  endorsed 
by  him,  to  be  held  by  the  said  Charles  E.  Denzer  as 
collateral  security  to  certain  notes  dated  December  30, 
1914,  heretofore  given  by  the  undersigned  to  the  said 
Denzer. 

Charles  V.  McAvoy.'' 

The  parties  separated,  the  notes  being  left  with  Mr. 
Jacobs,  the  first  memorandum,  supra,  being  taken  by 
defendant,  and  the  second  memorandum  taken  by  plain- 
tiff. The  evidence  tends  to  support  defendant's  claim 
that  plaintiff  failed  to  deliver  the  stock,  either  within 
the  5  days  mentioned  in  the  memorandum  or  at  any 
other  time.  The  respective  undertakings  of  the  par- 
ties under  the  two  memoranda  were  not  performed. 

Defendant  argues  that  these  circumstances,  and  the 
papers  signed,  constitute  one  integral  contract,  bilat- 
eral in  nature,  in  which  a  double  exchange  is  contem- 
plated, first  of  promises,  and  later  of  performances,  and 
that  just  as  a  failure  to  give  a  promise  would  entail 
invalidity  of  the  counter  promise,  so  a  failure  to  give 
performance  on  one  side  deprives  the  party  in  default 
of  a  right  to  enforce  performance  on  the  other  side. 
Williston  on  Contracts,  vol.  2,  sec.  813.  This  would  be 
applicable  to  a  case  like  that  considered  in  Kinser  v. 
Cowie,  235  111.  383,  which  was  a  simple  transaction  pro- 
viding that,  upon  the  payment  of  a  certain  sum,  cer- 
tain shares  of  stock  would  be  turned  over  to  the  pur- 
chaser. The  seller  failing  to  turn  over  the  certificates, 
the  buyer  elected  to  rescind  the  contract  and  sued  to 
recover  the  purchase  price. 

The  present  case  has  an  element  which  distinguishes 
it  from  the  ordinary  contract  of  sale.  The  partios 
here  agreed  by  the  notes  and  memoranda  that  the  seller 
should  retain  the  certificates  of  stock  as  collateral  se- 
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cnrity  for  the  notes,  and 'absolute  delivery  was  not  to 
be  made  to  the  buyer  until  the  notes  were  paid.  The 
memoranda  was,  in  substance,  an  agreement  that  the 
certificates  should  be  delivered  to  the  buyer  solely  for 
the  purpose  of  exchanging  them  for  new  certificates 
which  should  be  delivered  to  the  seller  and  held  by  him 
in  lieu  of  the  originals.  This  calls  for  a  different  rule 
applicable  to  two  separate  undertakings,  first,  the  abso- 
lute obligation  of  defendant  to  pay  according  to  the 
terms  of  the  notes,  and  second,  the  mutual  promises 
with  reference  to  the  delivery  and  exchange  of  the  old 
certificates  for  new  certificates  to  be  delivered  to  the 
seller  and  held  as  collateral.  The  promise  of  defendant 
to  pay  the  notes  was  in  consideration  of  the  promise  of 
plaintiff  to  deliver  the  certificates  for  exchange.  There 
is  then  no  failure  of  consideration,  although  there  may 
be  a  failure  to  defendant  of  resulting  benefit ;  that  is, 
he  has  not  received  all  the  benefit  from  executing  his 
notes  which  he  was  authorized  to  expect.  This  rule  has 
been  stated  with  clearness  in  Gage  v.  Lewis,  68  HI. 
604,  and  followed  in  Newton  v.  Clarke,  138  111.  App^ 
196 ;  Smith  v.  Western  Trust  &  Guaranty  Co.,  150  111. 
App.  587;  Schiavone  v.  Zingarelli,  191  111.  App.  167; 
Graf  V.  Perlman,  209  HI.  App.  172;  Crowther  v.  Bell, 
190  HI.  App.  48.  In  Linnell  v.  Leon,  206  Mass.  71, 
upon  facts  somewhat  similar  to  these,  it  was  held  that 
the  failure  of  performance  of  an  undertaking  incidental 
to  the  execution  and  delivery  of  a  promissory  note  was 
not  a  failure  of  consideration  for  the  note,  but  would 
be  a  breach  of  contract  for  which  the  defendant  might 
have  a  remedy  in  damages. 

We  emphasize  the  fact  that  the  secondary  agree- 
ment of  the  parties,  comprehended  in  the  two  written 
memoranda,  was,  in  essence,  to  substitute  as  the  col- 
lateral to  be  held  by  plaintiff,  new  certificates  for  the 
old.  The  failure  of  either  party  in  this  respect  was 
not  a  failure  of  consideration  for  the  notes  by  which 
the  obligation  to  pay  according  to  their  terms  was 
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absolute  and  independent  of  this  secondary  agreement. 
In  this  view  of  the  case,  it  was  no  legal  defense  to 
assert  the  nonperformance  of  the  promise  of  plain- 
tiff to  deliver  the  certificates  of  stock. 

Eulings  of  the  trial  court  upon  evidence  tending  to 
explain  the  nondelivery  of  the  certificates  are  not  ma- 
terial. The  instruction  to  find  for  plaintiff  was  right, 
and  the  judgment  is  affirmed. 

Affirmed. 

Dbveb,  p.  J.,  and  Matchett,  J.,  concur. 


Frederick  Eahl,  Appellee,  v.  John  F.  Bevine,  Clerk 
of  Probate  Court,  Appellant. 

Gen.  No.  27,530. 

1.  Injunction — when  circuit  court  vAthout  jurisdiction  to  enter 
restraining  order  against  probate  clerk.  The  circuit  court  of  CJook 
county  had  no  Jurisdiction  to  enter  an  order  restraining  the  clerk 
of  the  probate  court  of  such  county  from  removing  or  allowing  to  be 
removed  from  his  ofllce  to  a  county  in  a  foreign  State  the  last  will 
of  complainant's  wife  for  the  purpose  of  producing  it  before  the 
probate  court  of  such  county  as  a  basis  for  procuring  general  let- 
ters of  administration  there,  as  the  probate  court  of  Cook  county 
has  exclusive  control  of  its  records,  and  jurisdiction  of  its  officers 
with  reference  thereto,  except  in  certain  cases  where  a  paper  or 
record  is  in  the  hands  of  a  party  to  a  suit  pending  in  the  circuit 
court,  or  where  a  court  of  review  may  require  the  production  of 
records  or  papers  upon  a  writ  of  certiorari. 

2.  Clerks  of  court — under  what  power  probate  court  enters 
orders  relating  to  conduct  of  probate  clerk.  Orders  of  the  probate 
court  relating  to  the  conduct  of  the  clerk  of  such  court  with  refer- 
ence to  papers  or  records  in  his  charge  are  not  entered  in  the  exer- 
cise of  any  chancery  powers  of  the  court  but  under  the  inherent 
power  of  that  court  to  control,  in  the  first  instance,  its  own  admin- 
istrative functions. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Georok 
Fbed  Rush,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1921.    Reversed.    Opinion  filed  March  7,  1922. 
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Mayer,  Meyee,  Austrian  &  Plait  and  Peaks, 
Bunch  &  Latimer,  for  appellant. 

Frank  P.  Sadler,  for  appellee ;  William  M.  Mbrtz, 
of  counsel. 

Mr.  Justice  McSubely  delivered  the  opinion  of  the 
court. 

By  this  appeal  the  reversal  is  sought  of  an  interlocu- 
tory order  in  the  nature  of  an  injunction  restraining 
defendant,  John  F.  Devine,  clerk  of  the  probate  court 
of  Cook  county,  Illinois,  from  removing  or  allowing  to 
be  removed  from  his  oflBce  the  will  of  Josephine  C. 
Kahl,  deceased. 

The  order  was  entered  upon  a  verified  bill  of  com- 
plaint which  alleges  that  Josephine  C.  Kahl,  deceased, 
was  the  wife  of  complainant,  Frederick  Kahl,  who  is  a 
resident  of  Detroit,  Michigan ;  that  she  died  February 
20,  1918,  leaving  a  will  distributing  her  property;  that 
April  11,  1918,  the  will  was  admitted  to  probate  in  the 
probate  court  of  Cook  county,  Illinois,  and  the  Chicago 
Title  and  Trust  Company  was  appointed  administrator 
with  the  will  annexed ;  complainant  filed  his  renuncia- 
tion of  the  will,  and  claims  that  under  section  12  of  the 
Dower  Act  (Cahill's  111.  St.  ch.  41,  ^  12),  there  being  no 
children  bom  to  decedent,  he  is  entitled  to  one-half  of 
the  personal  property  as  provided  by  the  laws  of  Illi- 
nois. April  9,  1921,  a  petition  was  filed  in  the  probate 
court  of  Cook  county  by  Joseph  A.  Moynihan,  of  De- 
troit, Michigan,  setting  forth  that  deceased  domiciled  at 
Detroit,  Michigan,  and  that  complainant  was  a  resident 
of  that  city,  and  that  Moynihan  had  been  appointed 
special  administrator  by  an  order  entered  in  the  pro- 
bate court  of  Wayne  county,  Michigan.  Moynihan 
petitioned  the  probate  court  of  Cook  county  to  order 
that  the  balance  of  the  estate  be  turned  over  to  him 
as  special  administrator,  to  be  disposed  of  according  to 
the  laws  of  Michigan,  asserting  that  the  estate  being  all 
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personal  property,  it  should  not  be  distributed  accord- 
ing to  the  laws  of  Illinois.  The  prayer  of  this  petition 
was  denied  by  the  probate  court  of  Cook  county,  **  with- 
out prejudice  to  the  rights  of  an  executor  or  general 
administrator  appointed  by  the  Michigan  courts  for 
general  administration  of  said  estate  to  make  an  appli- 
cation in  the  Probate  Court  of  Cook  county  seeking  the 
relief  sought  by  the  petition  of  the  special  administra- 
tor.'*  Complainant's  bill  also  alleges  that  under  the 
laws  of  Michigan  a  general  administrator  cannot  be 
appointed  without  the  production  there  of  the  original 
will  of  the  decedent,  amd  charges  that  the  defendant, 
the  clerk  of  the  probate  court  of  Cook  county,  Illinois, 
is  about  to  take  the  will  to  Wayne  county,  in  Michigan, 
and  produce  it  before  the  probate  court  in  that  county 
for  the  purpose  of  procuring  general  letters  of  admin- 
istration from  said  court,  which  is  in  violation  of  the 
Statute  of  Illinois,  section  18  of  the  Wills  Act  (Cahill's 
HI.  St.  ch.  148,  ^  20),  which  provides  that  all  original 
wills  shall  remain  in  the  oflSce  of  the  clerk  of  the  probate 
court  of  the  proper  county ;  and  also  in  violation  of  a 
rule  of  the  probate  court  of  Cook  county,  that  no  paper 
filed  shall  be  taken  from  the  oflBce  of  the  derk  without 
the  consent  of  the  clerk,  and  that  ''in  no  case  shall  any 
original  will,  bond,  vouchers,  letters  or  file  wrappers 
be  taken  from  the  clerk's  office,  except  when  taken  to 
the  court  room."  The  bill  further  asserts  that  unless 
the  clerk  is  enjoined  from  removing  the  will  from  his 
office,  complainant  will  suffer  damages;  that  the  pro- 
bate court  of  Cook  county  has  entered  an  order  allow- 
ing the  will  to  be  withdrawn  from  the  files,  and  that 
such  court  has  no  authority  to  enter  such  order  and 
that  if  a  general  administrator  is  appointed  and  the 
estate  moved  to  Michigan,  plaintiff  will  suffer  injury 
by  losing  one-half  of  the  estate  claimed  by  him,  as  the 
laws  of  Michigan  do  not  allow  him  any  more  than  the 
amount  given  him  by  the  will,  and  that  the  removal 
of  the  original  will  to  Michigan  wiU  compel  hiin  to 


Digitized  by  CjOOQ IC 


366  Appellate  Coubts  of  Illii^ois. 

Kahl  V.  Devlne,  224  111.  App.  363. 

employ  counsel  to  oppose  the  appointment  of  an  ad- 
ministrator in  Michigan  and  also  compel  other  ex- 
penses in  connection  therewith. 

Two  reasons  are  presented  to  this  court  as  grounds 
for  a  reversal :  First,  complainant  does  not  show  that 
any  of  his  property  rights  will  be  injured  by  the  threat- 
ened removal  of  the  will  for  production  in  the  probate 
court  of  Wayne  county,  Michigan;  and  second,  com- 
plainant's remedy,  if  any,  is  by  application  to  the  pro- 
bate court  of  Cook  county,  wMch  has  control  over  the 
clerk  of  that  court  as  its  oflScer. 

Without  expressing  or  implying  any  opinion  as  to 
the  first  point,  we  hold  that  the  second  point  is  well 
taken.  The  circuit  court  had  no  jurisdiction  to  enter- 
tain the  bill  of  complaint  for  the  reason  that  the  pro- 
bate court  of  Cook  county  has  exclusive  control  of  its 
records,  and  jurisdiction  of  its  officers  with  reference^ 
thereto,  except  in  certain  cases  different  from  the  in- 
stant one ;  that  is,  cases  where  a  paper  or  record  is  in 
the  hands  of  a  party  to  a  suit  pending  in  the  circuit 
court,  or  where  a  court  of  review  may  require  the  pro- 
duction of  records  or  papers  upon  a  writ  of  certiorari. 
In  the  present  case,  however,  complainant  must  apply 
exclusively  to  the  probate  court  for  any  order  relating 
to  the  conduct  of  the  clerk  of  that  court  with  reference 
to  the  papers  or  records  in  his  charge.  Such  orders 
will  not  be  in  the  exercise  of  any  chancery  powers  of 
that  court,  but  within  the  inherent  power  of  that  court 
to  control,  in  the  first  instance,  its  own  administrative 
functions. 

Among  the  many  cases  supporting  this  view  are: 
Cameron  v.  Savage ^  40  111.  76 ;  Anonymous,  40  HI.  77 ; 
Ex  parte  Brown,  166  Ind.  593,  78  N.  H.  553;  Houston 
V.  Williams,  13  Cal.  24;  French  v.  Neal,  24  Pick.  (41 
Mass.)  55,  59;  Summer's  v.  City  of  Louisville,  140  Ky. 
253,  130  S.  W.  1101. 

As  we  are  of  the  opinion  that  the  circuit  court  had 
no  jurisdiction  to  enter  the  injunctional  order  in  ques- 
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tion,  it  is  unnecessary  to  comment  upon  the  other  point 
presented  as  a  ground  for  reversal. 

For  the  reason  above  indicated,  the  temporary  in- 
junctional  order  is  reversed. 

Reversed. 

Dbvee,  p.  J.,  and  Matchbtt,  J.,  concur. 


Rose  Marabia,  Appellant,  y.  Mary  Thompson  Hospital 
of  Chicago  for  Women  and  Children,  Appellee. 

Oen.  No.  26,398. 

1.  Appeal  and  erbob — when  order  granting  motion  to  vacate  and 
set  aside  judgment  appealable.  An  order,  granting  a  motion  which 
was  made,  under  section  89  of  the  Practice  Act  (Cah ill's  111.  St.  ch. 

110,  H  89),  after  the  expiration  of  the  term  at  which  a  judgment 
was  entered,  to  vacate  and  set  aside  the  judgment,  and  recalling 
and  quashing  an  execution  which  had  issued,  and  granting  to  the 
defendant  time  within  which  to  appear  and  plead,  is  appealable. 

2.  Judgment — tohat  admitted  by  demurrer  to  motion  to  vacate 
and  set  aside,  A  demurrer  to  a  motion  to  vacate  and  set  aside  a 
judgment  admits  all  well-pleaded  facts  set  up  in  the  motion. 

3.  Appeal  and  ebrob — when  aJlegations  of  motion  to  vacate  and 
set  aside  judgment  assumed  to  be  true.  Where  a  motion  to  vacate 
and  set  aside  a  judgment  was  demurred  to,  the  allegations  of  the 
motion  must,  on  appeal  from  the  order  granting  the  motion,  be 
assumed  to  be  true. 

4.  Judgment — what  not  abolished  by  statute  abolishing  writ  o1 
error  coram  nobis.    While  section  89  of  the  Practice  Act   (Cahill's 

111.  St.  ch.  110,  T  89)  has  abolished  the  writ  of  error  coram  nobis, 
it  has  not  abolished  the  essentials  of  the  proceeding  and  such 
essentials  remain  the  same. 

5.  Judgment — what  errors  of  fact  may  be  corrected  on  statutory 
motion.  The  errors  of  fact  which  may  be  corrected  on  motion  under 
section  89  of  the  Practice  Act  (Cahill's  111.  St.  ch.  110,  Y  89)  are 
limited  to  the  same  and  similar  errors  of  fact  as  could  be  corrected 
by  the  common-law  writ  of  error  coram  nobis. 

6.  Judgment — statutory  motion  to  correct  errors  as  new  suit. 
A  motion,  made  under  section  89  of  the  Practice  Act  (Cahill's  111. 
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St.  ch.  110,  T  89),  which  substitutes  a  motion  for  the  writ  of  error 
coram  nol)i8t  is  a  new  suit. 

7.  JvDQ^sxvT— pleadings,  issues  and  judgment  on  statutory  mo- 
tion to  correct  errors.  On  a  motion  under  section  89  of  the  Prac- 
tice Act  (Cabin's  IlL  St.  ch.  110,  H  89)  which  substitutes  a  motion 
for  the  writ  of  error  coram  nohis,  the  pleadings  are  original  and 
the  issues  separate  and  distinct  from  the  original  suit,  and  the 
judgment  entered  is  separate  and  distinct  from  the  original  judg- 
ment 

8.  Judgment — when  default  judgment  cannot  be  vacated  on  mo- 
tion in  nature  of  writ  of  error  coram  nol)i8,  A  default  judgment 
cannot  be  vacated  after  the  judgment  term,  on  a  motion  in  the 
nature  of  a  writ  of  error  coram  nohis,  on  the  ground  that  the  return 
of  the  sheriff  has  been  impeached. 

9.  Appeal  and  ebrob — immateriality  of  theory  on  which  trial 
court  reached  correct  conclusion.  The  theory  of  the  trial  court  in 
entering  an  order,  granting  a  motion,  made  under  section  S9  of  the 
Practice  Act  (Cahill's  111.  St.  ch.  110,  IF  89),  to  vacate  and  set  aside  a 
judgment,  is  immaterial  on  appeal  where  the  order  of  such  court 
reached  a  correct  conclusion. 

10.  Charities — nonlia:bility  of  public  charitable  hospital  in  tort. 
An  action  in  tort,  based  upon  the  doctrine  of  respondeat  superior, 
cannot  be  maintained  against  a.  public  charitable  hospital. 

11.  CHABiTiES^U«?aiver  hy  public  charitable  corporation  of  nonlia- 
bility in  tort.  A  public  charitable  corporation  cannot  waive  its  ex- 
exemption  from  liability  in  tort  and  hence  does  not  waive  such  ex- 
emption by  its  failure  to  plead  the  exemption  prior  to  the  entry  of  a 
default  judgment  against  it. 

12.  Judgment — what  not  adjudicated  by  default  judgment  in  tort 
action.  The  issue  as  to  whether  the  defendant,  sued  in  tort,  was  or 
was  not  a  public  charitable  corporation  held  not  one  which  was 
adjudicated  by  the  default  and  judgment  entered  in  the  case. 

13.  Judgment — what  admitted  by  demurrer  to  motion  to  vacate. 
The  allegations,  in  relation  to  the  alleged  service  on  the  defendant 
public  charitable  corporation  and  its  status  as  such  corporation, 
contained  in  a  motion,  in  the  nature  of  a  writ  of  error  coram  nobis, 
to  vacate  a  judgment  entered  by  default,  were  admitted  by  plain- 
tiffs demurrer.  j 

14.  Judgment — when  statutory  motion  to  vacate  lies.  A  motion, 
made  under  section  89  of  the  Practice  Act  (Cahill's  111.  St.  ch.  110, 
IT  89),  which  substitutes  a  motion  for  the  writ  of  error  coram  nobis, 
held  to  lie  to  vacate  a  default  judgment  against  a  public  charitable 
hospital  which  was  sued  in  tort. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Frank 
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Johnston,  Jb.,  Judge,  presiding.    Heard  in  this  court  at  the  October 
term,  1920.    Affirmed.    Opinion  filed  March  7,  1922. 

Aabon  R.  Eppstein,  for  appellant. 

Gakdner,  Footb,  Bubns  &  Morrow  and  Angus  R. 
Shannon,  for  appellee;  Walter  M.  Fowler,  of  counseL 

Mr.  Justice  Matchbtt  delivered  the  opinion  of  the 
court. 

This  is  an  appeal  by  plaintiff  below  from  an  order 
entered,  granting  the  motion  of  defendant  to  vacate 
and  set  aside  a  judgment  entered  on  the  9th  day  of 
April,  1920,  and  recalling  and  quashing  an  execution 
which  had  issued  thereon,  and  granting  to  the  defend- 
ant 10  days  within  which  to  appear  and  plead  to  the 
declaration  filed  in  the  cause.  The  motion  was  made 
under  section  89  of  the  Practice  Act,  Hurd's  Rev.  St. 
1919,  ch.  110  (Cahiirs  HI.  St.  ch.  110,  ^  89).  The  mo- 
tion  was  in  writing  and  supported  by  the  affidavit  of 
the  defendant  corporation  to  the  effect  'Hhat  the  facts 
therein  stated  are  true  in  substance  and  in  fact.'* 

In  response  to  rule,  the  plaintiff  demurred  to  the 
motion,  the  demurrer  was  overruled  and  the  plaintiff 
elected  to  stand  by  her  demurrer;  thereupon  the  order 
was  entered. 

As  the  motion  was  made  after  the  expiration  of  the 
term  at  which  the  judgment  was  entered,  the  order  is 
an  appealable  one.  Cramer  v.  lUinois  Commercial 
Men's  Ass'n,  260  111.  516. 

The  demurrer  admitted  all  well-pleaded  facts  set 
up  in  the  motion,  and  the  allegations  of  the  motion 
must  therefore,'  for  the  purpose  of  considering  this 
appeal,  be  assumed  to  be  true.  These  allegations,  in 
substance,  are  that  a  judgment  was  entered  on  April 
9, 1920,  in  favor  of  plaintiff  and  against  defendant  for 
$3,550;  that  the  praecipe  was  filed  June  23,  1919,  in 
said  cause  in  a  plea  of  trespass  on  the  case;  that  smn- 
voi.  ccxxnr  %i 
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mons  issued  and  was  returned  by  the  sheriff;  that  the 
same  was  served  on  ''Frances  Doody,  agent  of  said 
corporation,  this  24th  day  of  June,  1919";  that  July 
23,  1919,  a  declaration  was  filed  consisting  of  two 
counts,  both  of  which  alleged  that  plaintiff  while  a 
patient  in  said  hospital  was  injured  through  negli- 
gence of  defendant's  servants,  employees,  physicians 
and  nurses;  that  October  11,  1919,  an  order  was  en- 
tered defaulting  the  defendant,  and  on  April  9,  1920, 
ap.  ex  parte  hearing  was  had  and  a  verdict  rendered 
against  the  defendant  for  $3,550. 

That  Frances  Doody  at  the  time  of  alleged  service 
was  employed  by  defendant  as  a  night  supervisor  of 
nurses ;  that  her  duties  were  to  supervise  the  work  of 
the  night  nurses  in  said  hospital;  that  she  had  abso- 
lutely nothing  to  do  with  the  business  end  of  said  hos- 
pital or  in  the  management  of  the  same,  and  that  her 
duties  were  confined  solely  to  the  direction  of  the 
work  done  by  the  night  nurses  employed  in  said  hos- 
pital, and  at  the  time  of  the  alleged  sei-vice  she  was 
not  on  duty  as  night  supervisor;  that  her  hours  were 
from  7  o  'clock*  in  the  evening  until  7  in  the  morning ; 
that  the  summons  was  served  on  her  prior  to  her  going 
on  duty  in  the  evening;  that  she  informed  the  deputy 
that  she  had  no  authority  to  accept  service;  that  the 
deputy  insisted  on  leaving  the  summons  with  her,  and 
promised  to  return  and  serve  it  upon  the  superintend- 
ent ;  that  she,  believing  the  sheriff  would  so  return  and 
serve  the  summons,  left  the  summons  upon  her  desk 
and  neglected  to  call  the  defendant's  attention  to  it. 

That  at  that  time  all  the  officers  of  the  defendant 
were  in  the  City  of  Chicago  and  accessible  for  service, 
but  that  none  was  served,  and  that  no  officer  or  agent 
of  said  defendant  ever  at  any  time  saw  said  summons 
or  had  any  notice  that  said  suit  was  pending  until 
after  the  judgment  was  rendered.  That  the  first  no- 
tice or  knowledge  of  the  pendency  of  said  suit  was 
brought  to  the  defendant  at  the  time  of  the  service  of 
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the  execution  issued  upon  the  judgment  on  about  April 
20,  1920,  and  after  the  term  of  the  court  had  expired 
at  which  the  judgment  was  rendered. 

The  motion  further  alleges  that  defendant  is  a  cor- 
poration organized  under  the  laws  of  the  State  of 
Illinois,  not  for  pecuniary  profit  and  solely  and  alone 
for  charitable  purposes  and  uses,  and  always  has  so 
functioned,  and  had  no  ix)wer  or  authority  to  function 
otherwise;  that  its  creation  was  for  the  purpose  of 
establishing  and  maintaining  a  hospital,  not  for  profit 
but  as  a  charitable  institution,  in  the  City  of  Chicago, 
and  that  it  was  first  organized  May  20,  1876.  Certi- 
fied copies  of  its  charter  and  certificate  showing  a 
change  of  its  name  theretofore  made  are  attachec^  to 
the  motion  and  made  a  part  of  it. 

It  is  also  alleged  that  the  defendant,  for  the  sole 
purpose  of  establishing  and  maintaining  the  said  hos- 
pital, has  received  large  and  various  gifts  from  par- 
ties for  the  construction,  maintaining  and  operation 
of  it;  that  it  charges  its  needy  patients  nothing  for 
board  and  treatments,  and  that  the  payments  volun- 
tarily given  it,  received  from  patients  desiring  to  as- 
sist in  its  charitable  work,  are  insufficient  to  cover  the 
per  capita  cost  of  maintaining  it;  that  the  income  so 
received  from  such  persons  so  desiring  to  pay  is  added 
to  that  derived  from  various  endowments,  gifts,  dona- 
tions and  foundations,  and  makes  it  possible  to  carry 
on  the  work  proposed  in  its  charter;  that  the  aifairs 
of  the  corporation  are  managed  by  a  board  of  trus- 
tees who  serve  without  compensation;  that  no  divi- 
dends or  moneys  of  any  nature,  name  or  description 
are  paid,  nor  under  its  charter  can  be  paid,  to  any 
person  or  persons  by  reason  of  any  income,  interest 
or  other  payments  that  may  be  derived  through  or  by 
the  operation  of  said  hospital,  or  from  the  endow- 
ments and  gifts  made  to  it.  **That  the  trustees  of  said 
institution  are  prohibited  from  diverting  funds  to 
purposes  other  than  those  for  which  they  were  do- 
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nated  to  this  defendant,  and  have  no  power  to  use 
any  of  the  funds  of  said  corporation,  whether  derived 
from  gifts  and  donations,  or  from  payments  by  per- 
sons who  are  desirous  io  pay  for  services  rendered, 
for  any  other  purpose  than  the  maintenance  of  said 
hospital;  that  this  defendant  has  no  other  property 
or  funds  except  that  which  has  come  to  it  through 
gifts,  donations,  legacies  or  the  proceeds  of  invest- 
ments made  from  the  funds  derived  from  gifts,  as 
aforesaid/* 

It  is  further  alleged  that  none  of  the  facts  set  forth 
has  heretofore  appeared,  in  the  record  because  that 
each  and  all  of  them  were  unknown  to  the  court,  and 
have  not  been  ruled  or  passed  upon  by  the  court ;  that 
the  declaration  shows  that  the  cause  of  action  is  based 
upon  the  negligence  of  defendant's  servants,  etc.,  that 
it  is  based  upon  the  rule  of  respondeat  superior,  and 
that  under  the  laws  of  this  State  plaintiff  has  no  cause 
of  action  as  alleged  in  the  declaration  because  of  the 
facts  which  are  alleged  in  the  motion,  and  that  the 
court  has  no  jursidiction  to  enter  any  judgment  against 
it  of  the  pature  demanded  by  the  declaration. 

The  statute  under  which  the  motion  was  made  pro- 
vides: 

''The  writ  of  error  coram  nobis  is  hereby  abolished, 
and  all  errors  in  fact,  committed  in  the  proceedings 
of  any  court  of  record,  and  which,  by  the  common  law, 
could  have  been  corrected  by  said  writ,  may  be  cor- 
rected by  the  court  in  which  the  error  was  committed, 
upon  motion  in  writing,  made  at  any  time  within  five 
years  after  the  rendition  of  the  final  judgment  in  the 
case,  upon  reasonable  notice.'*  [Cahill's  HI.  St.  ch. 
110,  If  89.] 

While  this  statute,  in  terms,  abolishes  the  writ,  it 
has  not  abolished  the  essentials  of  the  proceeding; 
these  remain  the  same.  Mitchell  v.  King,  187  HI.  452. 
The  errors  of  fact  which  may  be  corrected  on  motion 
under  this  section  are  limited  to  the  same  and  similar 
errors  of  fact  as  could  be  corrected  by  the  common- 
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law  writ.  Gould* s  Estate  v.  Watson,  80  111.  App.  242. 
Such  a  motion  is,  in  fact,  a  new  suit.  The  pleadings 
are  original  and  the  issues  separate  and  distinct  from 
the  original  suit,  and  the  judgment  entered  in  a  sepa- 
rate and  distinct  judgment  from  the  original  judgment. 
Barnes  v.  Chicago  City  Ry.  Co.,  185  111.  App.  148. 

Appellant  asserts  that  it  was  the  view  of  the  trial 
court  that  the  return  of  the  sheriff  might  be  contra- 
dicted in  this  proceeding,  and  that  the  order  was 
entered  on  the  theory  that  the  judgment  should  be  set 
aside  because  the  return  of  the  sheriff  had  been  im- 
peached. That  the  writ  does  not  lie  for  such  purpose 
is  decided  by  the  Supreme  Court  in  Chapman  v.  North 
American  Life  Ins.  Co.,  292  111.  179. 

Whatever  the  theory  of  the  trial  court  may  have 
been  is  entirely  immaterial  if  it  reached  a  correct  con- 
clusion. The  original  suit  was  on  the  case  for  alleged 
negligence  based  on  the  doctrine  of  respondeat  supe- 
rior. This  appears  from  both  counts  of  the  declara- 
tion, to  which  counts  the  motion  refers.  That  such 
an  action  in  tort  cannot  be  maintained  in  this  State 
against  a  public  charitable  institution  is  held  in  Parks 
V.  Northivestem  University,  218  111.  381,  where  the 
court  said : 

**The  doctrine  of  respondeat  superior  does  not  ex- 
tend to  our  charitable  institutions  for  the  reasons, 
*  first,  that  if  this  liability  were  admitted  the  trust  fund 
might  be  wholly  destroyed  and  diverted  from  the  pur- 
pose for  which  it  was  given,  thus  thwarting  the  donor's 
intent,  as  the  result  of  negligence  for  which  he  was 
in  nowise  reasonable;  second,  that  since  the  trustees 
cannot  divert  the  funds  by  their  direct  act  from  the 
purposes  for  which  they  were  donated,  such  funds 
cannot  be  indirectly  diverted  by  the  tortious  or  negli- 
gent acts  of  the  managers  of  the  funds  or  their  agents 
or  employees.'  " 

That  the  defendant  appellee  is  a  public  charitable 
institution  not  liable  to  action  of  the  character  which 
was  brought  against  it  is  alleged  in  the  motion  and 
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by  the  demurrer  thereto  admitted  to  be  true.  The 
nature  of  this  immunity  or  exemption  is  the  real  sub- 
ject of  controversy.  Appellant  says  that  its  immunity 
is  a  mere  matter  of  defense,  which  it  was  necessary 
for  appellee  to  plead  specially,  and  that  if  it  failed 
to  do  so  the  defense  was  waived,  and  that  it  had  the 
power  to  waive  its  defense  if  it  saw  ftt.  Appellant 
says  that  the  situation  of  appellee  is  in  this  respect 
similar  to  that  of  a  municipal  corporation,  which 
being  exempt  from  garnishee  process,  must,  neverthe- 
less, claim  such  exemption,  which  and  if  it  does  not  do, 
the  exemption  is  waived.  It  also  says  the  situation 
is  similar  to  that  of  a  defendant,  who,  under  the  facts 
of  a  given  case,  may  avail  himself  of  the  benefits  of 
the  statute  of  limitations,  but  which,  failing  to  do,  he 
is  held  to  have  waived  the  benefit. 

Appellant  also  says  that  the  issue  of  whether  the 
appellee  was  or  was  not  a  public  charitable  cori>ora- 
tion  was  one  necessarily  adjudicated  by  the  default 
and  judgment  entered.  That  if  it  was  not  adjudicated, 
it  was  an  issue  that  might  have  been  thereupon  tried 
and  adjudicated,  and  that  the  doctrine  of  res  adjudi- 
cata  is  therefore  applicable,  and  precluded  the  entry  of 
the  order  appealed  from. 

We  do  not  think  that  the  situation  of  appellee  is 
similar  or  analogous  to  that  of  a  municipal  garnishee, 
nor  of  a  defendant  who  has  failed  to  plead  the  statute 
of  limitations.  And  we  do  not  think  that  the  cases 
cited  in  support  of  that  contention  are  applicable  to 
the  facts  set  up  in  the  motion.  We  think  there  is  a 
clear  distinction  in  that  in  those  cases,  unlike  this  one, 
the  defendants  respectively  had  the  legal  right  either 
to  claim  the  exemption  or  not  claim  it.  The  defend- 
ants there  did  not  act  in  a  fiduciary  capacity.  Whether 
exemption  or  privilege  was  claimed  or  not  claimed  in 
these  cases  was  a  matter  which  concerned  only  the 
defendants  themselves.  The  motion  here  sets  up  a 
different  situation. 
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The  limitation  alleged  for  it  by  the  motion  and 
admitted  by  the  demnrrer  is  one  that  goes  to  the  essen- 
tial character  in  which  appellee  acts.  Its  duty  is  in 
the  nature  of  acting  as  a  trustee  of  public  funds  which 
donors  have  given  for  public  uses,  and  in  which  the 
public  and  the  donors  have  an  interest  which  the  de- 
fendant had  no  right,  nor,  we  think,  power  to  waive. 
It  is  exempt  from  liability  in  this  class  of  cases  because 
of  a  fundamental  lack  of  capacity;  that  is  the  capac- 
ity or  right  to  transfer  or  permit  its  funds  to  be 
transferred,  all  of  which,  according  to  the  statements 
of  the  motion,  are  impressed  with  the  trust.  Its  oflB- 
cers  and  trustees  could  not  divert  these  trust  funds 
by  direct  conveyance;  they  cannot  divert  them  indi- 
rectly by  permitting  the  judgment  to  be  entered 
against  the  corporation,  and  execution  thereon  to  be 
levied  on  the  property.  If  we  are  correct  in  this  con- 
clusion we  think  it  follows  that  the  issue  could  not  be 
considered  as  adjudicated  by  the  entry  of  the  judg- 
ment. We  think  it  would  be  just  as  reasonable  to  say 
that  the  question  of  the  minority  of  a  defendant  had 
been  adjudicated  by  judgment  entered  against  a  minor, 
although  no  guardian  had  been  appointed. 

The  allegations  of  the  motion  are  admitted  by  this 
demurrer:  If  appellant  desired  to  raise  any  issue  of 
fact  she  should  have  done  so  by  an  appropriate  plea. 
It  is  intimated  in  Gould's  Estate  v.  Watson,  supra, 
that  the  writ  of  error  coram  nobis  might  be  limited 
to  the  cases  enumerated  by  the  ancient  law  writers. 
But  the  decision  does  not  so  hold,  and  we  think  such 
ought  not  to  be  declared  to  be  the  law.  We  think  the 
motion  here  stated  facts  showing  a  situation  and  a 
wrong  such  as  that  writ  was  intended  to  give  a  rem- 
edy for,  and  that  the  remedy  should  therefore  be 
applied.  This  is,  of  course,  on  the  assumption  that 
the  facts  set  up  in  the  motion  are  true  in  fact.  If 
these  are  not,  in  fact,  true,  appellant  should  have 
taken  issue  upon  them. 
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The  order  will  be  affirmed. 

Affirmed. 
Devbb,  p.  J.,  and  McStjbely,  J.,  concur. 


Benjamin   Augustus,  Appellee,  y.   Frank   G.  Lewin, 

Appellant. 

Gen.  No.  36,500. 

1.  Workmen's  Compensation  Act — jurisdiction  of  munidpal 
court  of  action  ty  physician  for  services  rendered  employee.  The 
last  paragraph  of  section  16  of  the  Workmen's  Compensation  Act 
(Cahiirs  111.  St.  ch.  48,  1[  216).  providing  that  the  Board  shall  have 
power  to  determine  the  reasonableness  of  and  fix  any  fee  or  compen- 
sation charged  by  any  person  for  service  performed  In  connection 
with  the  act,  and  the  last  sentence  of  subparagraph  (c)  of  section 
19  as  amended  in  1919  [Callaghan's  111.  St  1920,  f  5475(19)],  pro- 
viding that  the  fees  and  payment  thereof  of  all  attorneys  and  physi- 
cians for  services  authorized  by  the  commission  under  the  act  shall, 
upon  request  of  either  employer  or  employee  or  the  beneficiary  af- 
fected, be  subject  to  the  review  and  decision  of  the  Industrial  Com- 
mission, considered  in  an  action  in  the  municipal  court  by  a  physi- 
cian for  services  rendered  an  employee  at  the  request  of  his  em- 
ployer, where  both  employer  and  employee  were  subject  to  the  act; 
and  held  that  it  was  not  the  intention  of  the  legislature  to  take 
away  from  the  employer  and  a  third  person  their  right  to  contract 
with  each  other,  and  that  the  municipal  court  was  not  ousted  of 
jurisdiction  by  said  sections. 

2.  Workmen's  Compensation  Act — e^ect  of  act  on  jurisdiction  of 
court.  The  theory  upon  which  the  Workmen's  Compensation  Act 
is  based  is  that  the  parties  to  whom  it  applies,  the  employer  and 
employee,  must  voluntarily  elect  to  come  under  its  provisions,  and 
It  Is  only  when  thoy  have  so  elected  that  the  act  deprives  the 
courts  of  their  jurisdiction  to'  enforce  contractual  terms  between 
them. 

3.  Workmen's  Compensation  Act — absence  of  provision  ty  which 
physicians  may  voluntarily  come  under  act.  There  is  no  provision 
in  the  Workmen's  Compensation  Act  by  which  physicians  may 
voluntarily  come  under  the  act 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  John  R. 
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Cavebly,  Judge,  presiding.    Heard  In  this  court  at  the  October  term, 
1920.    Affirmed.     Opinion  filed  March  7,  1922. 

F.  J.  Canty  and  J.  C.  M.  Clow,  for  appellant; 
George  D.  Anthony,  of  counsel 

Joseph  J.  Augustus,  for  appellee;  Robebt  J. 
FoLrONiE,  of  counsel. 

Mb.  Justice  Matohett  delivered  the  opinion  of  the 
court. 

In  this  case  the  plaintiff  below,  who  is  appellee 
here,  sued  the  defendant  appellant  for  medical  serv- 
ices rendered  by  plaintiff  to  one  Paul  Castiglione,  an 
employee  of  the  defendant.  Defendant  was  a  general 
contractor  and  Castiglione  while  in  his  employ  re- 
ceived an  accidental  injury  on  February  29,  1920. 
Defendant's  superintendent  called  the  plaintiff  to  at- 
tend the  injured  employee,  and  plaintiff  was  taken 
to  the  scene  of  the  accident  in  the  automobile  of  appel- 
lant. It  was  stipulated  upon  the  trial  that  both  em- 
ployer and  employee  were  operating  under  and  subject 
to  the  provisions  of  the  Workmen's  Compensation 
Act  on  "that  date;  that  the  injury  arose  out  of  and 
in  the  course  of  the  employment;  that  notice  was 
given  within  30  days  and  claim  for  compensation  made 
and  paid. 

Two  defenses  were  interposed  at  the  trial ;  one  that 
the  amount  claimed  was  excessive,  and  the  other  that 
the  municipal  court  was  Avithout  jurisdiction  because 
the  physician's  bill  sued  for  was  a  liability  created 
by  the  Workmen's  Compensation  Act,  and  was  com- 
pensation, and  that  it  was  therefore  necessary  that 
the  bill  should  be  passed  on  by  the  Industrial  Commis- 
sion instead  of  the  court. 

There  was  evidence  tending  to  show  that  the  sum 
charged  was  customary  and  reasonable,  and  it  is  not 
here  argued  that  the  finding  of  the  court  in  that  re- 
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spect  is  •contrary  to  the  evidence.  The  only  question, 
therefore,  to  be  decided  upon  this  appeal  is  whether 
by  reason  of  the  provisions  of  the  Workmen's  Com- 
pensation Act,  the  Municipal  Court  was  without  juris- 
diction to  hear  the  claim.  Appellant  relies  upon  para- 
graphs of  the  Workmen's  Compensation  Act,  as 
amended  July  1,  1919.  The  last  paragraph  of  section 
16  of  that  Act  provides  as  follows : 

**The  Board  shall  have  the  power  to  determine  the 
reasonableness  and  fix  the  amount  of  any  fee  or  com- 
pensation charged  by  any  person  for  any  service  per- 
formed in  connection  with  this  Act,  or  for  which  pay- 
ment is  to  be  made  under  this  Act,  or  rendered  in 
securing  any  rights  under  this  Act. ' ' 

The  last  paragraph  of  subparagraph  (c),  section  19, 
provides  as  follows: 

*^The  fees  and  payment  thereof  of  all  attorneys  and 
physicians  for  services  authorized  by  the  Board  under 
this  Act  shall,  upon  request  of  either  the  employer  or 
employee  or  the  beneficiary  affected,  be  subject  to  the 
review  and  decision  of  the  Industrial  Board." 

It  is  insisted  that  the  effect  of  these  provisions, 
properly  construed,  is  to  oust  the  municipal  court  of 
jurisdiction;  that  the  provisions  of  the  Workmen's 
Compensation  Act  must  be  liberally  construed,  Mat- 
thiessen  S  Eegeler  Zinc  Co.  v.  Industrial  Board,  284 
111.  378,  and  that  the  purpose  is  to  save  workmen  the 
expense  of  litigation;  that  there  is  no  distinction  be- 
tween medical  services  and  compensation,  and  that 
under  the  police  power  the  State  may  abrogate  the 
right  of  contract,  all  of  which  propositions  are  set 
forth  in  appellant's  argument  with  numerous  citations 
tending  to  sustain  them,  may  be  conceded,  but  these 
propositions  do  not,  as  we  view  the  record,  go  ta  the 
vital  and  controlling  point  in  the  case. 

It  is  undisputed  upon  the  record  that  the  plaintiff 
rendered  services  for  defendant  as  requested  'by  him, 
and  that  the  judgment  represents  the  reasonable  value 
of  these   services.     The  question  to  be  decided  is 
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whether  it  was  the  intention  of  the  legislature,  in  the 
enactment  of  the  provisions  on  which  the  defendant 
relies,  to  take  away  from  the  employer  and  a  third 
person  (in  this  case  the  physician)  their  right  to  con- 
tract with  each  other.  Considering  the  whole  act  in 
connection  with  these  provisions,  we  think  it  is  appar- 
ent that  such  was  not  the  intention  of  the  legislature. 
The  theory  upon  which  our  Compensation  Act  is  based 
is  that  the  parties  to  whom  it  applies,  the  employer 
and  his  employees,  must  voluntarily  elect  to  come 
under  its  provisions.  It  is  only  when  they  have  so 
elected  that  the  act  deprives  the  courts  of  their  juris- 
diction to  enforce  contractual  terms  between  theiiL 
The  manner  in  which  they  shall  come  imder  the  act  is 
distinctly  provided  for,  but  there  is  no  provision  in 
the  act  by  which  physicians  may  voluntarily  come 
under  its  provisions.  This  consideration  has  been  held 
to  be  controlling  in  the  construction  of  similar  stat- 
utes in  other  States.  In  Noer  v.  G.  W.  Jones  Lumber 
Co.,  170  Wis.  419,  175  N.  W.  784,  where  a  similar  ques- 
tion arose  under  the  Wisconsin  statute,  the  court  said : 

'*The  Workmen's  Compensation  Act  deals  exclu- 
sively with  matters  growing  out  of  the  relation  of  em- 
ployer and  employee.  The  provisions  of  the  act  are 
binding  upon  employers  and  employees  electing  to  be 
bound  by  them,  and  upon  none  others.  All  except 
employers  and  employees  are  strangers  to  the  act,  and 
their  usual  lawful  rights  and  remedies  are  unaffected 
by  it." 

To  the  same  effect  is  National  Car  Coupler  Co.  v. 
Sullivan,  —  Ind.  App.  — ,  126  N.  E.  494. 

We  agree  with  the  conclusion  reached  in  these  two 
cases,  and  the  judgment  will  therefore  be  affirmed. 

Affirmed. 

Dever,  p.  J.,  and  McSurely,  J.,  concur. 
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Pittsburg,  Cincinnati,  Chicago  &  St.  Louis  Railway 
Company,  Appellee,  v.  Chicago  City  Railway  Com- 
pany, Appellant. 

Gen.  No.  86,496. 

1.  Appeal  aicd  ebbob — scope  of  review.  In  an  action  by  a  steam 
railway  company  to  recover  from  a  street  railway  company  the 
amount  expended  by  it  in  removing  certain  poles  and  excavating 
a  subway  at  a  street  containing  defendant's  tracks,  where  defend- 
ant claimed  a  set-off  for  expenses  incurred  in  the  reconstruction  of 
its  roadbed,  etc.,  held  that  as  the  amount  which  either  was  entitled 
to  recover  from  the  other  was  agreed  upon  and  depended  upon  the 
law  applicable  to  the  case,  it  followed  that  the  amount  either  was 
so  entitled  to  recover,  if  any,  under  the  stipulated  facts,  and  the 
grounds  for  such  recovery,  were  questions  of  law  which  required 
the  construction  of  the  elevation  ordinances  in  question  and  a 
consideration  of  the  police  powers  of  the  city,  and  as  the  record 
failed  to  disclose  the  view  of  the  trial  court  upon  any  of  the  ques- 
tions, it  became  the  duty  of  the  Appellate  Court,  under  the  decisions 
of  the  Supreme  Court,  to  review  the  entire  record  and  decide  all 
material  questions  raised  by  counsel  based  upon  the  stipulated 
facts. 

2.  Railboads — power  which  'is  source  of  track  elevation  ordi- 
nances. It  is  the  settled  law  of  this  State  that  track  elevation 
ordinances  of  the  character  of  the  one  in  question  have  their  source 
in  the  police  power  of  the  city. 

3.  Railroads — track  elevation  ordinance  as  for  protection  of 
public.  A  track  elevation  ordinance  ordered  by  the  city  council  is 
not  for  the  benefit  of  the  railway  company,  but  for  the  protection 
of  the  public. 

4.  Street  bailboads — what  is  nature  of  grant  of  franchise  and 
right  in  street.  A  grrant  of  a  franchise  to  a  street  railway  company 
appurtenant  to  a  street,  and  a  right  of  occupancy  to  a  portion 
thereof  peculiar  and  exclusive  to  itself,  is  in  the  nature  of  a  lease. 

5.  Eminent  domain — what  not  taking  of  property  without  due 
compensation.  Uncompensated  obedience  to  a  regulation,  enacted 
in  the  exercise  of  police  powers  for  purposes  of  public  safety,  does 
not  constitute  a  taking  of  property  without  due  compensation. 

6.  Railboads— 4(?7ien  street  railway  company  not  entitled  to  set- 
off in  action  resulting  from  track  elevation.  Under  a  certain  ele- 
vation ordinance  requiring  the  elevation  of  any  additional  tracks 
that  might  be  constructed  upon  the  elevating  company's  right  of 
way  to  the  same  extent  and  in  the  same  manner  as  it  required  the 
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elevation  of  the  so-called  main  line,  certain  switch  tracks  con- 
structed east  of  the  original  main  line  in  question  were  subject  to 
the  same  rules  as  the  so-called  main  line  tracks  which  crossed  the 
street  in  question  prior  to  the  passage  of  the  ordinance;  and  defend- 
ant street  railway  company  was  not  entitled  to  set-off,  in  a  suit  by 
the  steam  railroad  company  to  recover  the  expense  of  excavation 
work,  reconstruction  expenses  incurred  because  of  the  increased 
width  of  the  elevated  structure  and  increased  length  of  the  east 
approach  to  the  subway  occasioned  by  carrying  such  switch  tracks 
across  the  street,  because  defendant  was  obligated  to  make  the 
grade  of  its  tracks  conform  to  any  change  in  the  grade  of  the 
street 

7.  Railroads — when  neither  party  in  action  hy  railroad  against 
street  railtoay  resulting  from  track  elevation  can  recover.  In  an 
action  by  a  steam  railroad  company  to  recover  from  a  street  railway 
company  the  amounts  expended  by  it  in  removing  certain  poles 
and  in  elevating  its  tracks  and  excavating  a  subway  at  a  street 
upon  which  defendant's  tracks  were  laid,  where  defendant  claimed 
a  set-oft'  for  expenses  incurred  in  the  reconstruction  of  its  roadbed, 
etc.,  the  elevation  ordinances  in  question  were  construed  and  the 
police  powers  of  the  City  of  Chicago  considered  in  connection  with 
the  stipulation  as  to  the  facts  under  which  the  amount  either  party 
was  entitled  to  recover,  if  any,  was  agreed  on,  and  held  that  thd 
steam  railroad  company  was  not  entitled  to  compensation  for  the 
removing  of  poles  which  the  street  car  company  did  not  remove,  nor 
was  it  entitled  to  recover  for  money  expended  in  doing  such  ex- 
cavation work  as  it  was  required  to  do  under  the  ordinances;  and 
that  the  street  car  company  was  not  entitled  to  recover  under  its 
claim  of  set-off,  as  it  was  obligated  to  make  the  grade  of  the  tracks 
conform  to  any  change  in  the  grade  of  the  street  and  it  could  not 
be  regarded  as  occupying  the  position  of  an  abutting  property 
owner. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Sahxtel 
C.  Stough,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1921.  Reversed.  Opinion  filed  March  21,  1922. 
Rehearing  denied  April  26,  1922. 

Habby  p.  Weber,  George  W.  Miller,  Arthur  J. 
Donovan  and  Arthur  A.  Anderson,  for  appellant, 

LoBscH,  Scofield,  Loesch  &  BicHARDS,  f  or  appellee ; 
Theodore  Schmidt,  of  counsel. 
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Mr.  Justice  Mobrill  delivered  the  opinion  of  the 
court. 

This  is  an  appeal  from  a  judgment  of  the  circuit 
court  of  Cook  county  in  an  action  of  assumpsit  under 
the  common  counts  brought  by  the  appellee  against 
appellant  to  recover  certain  amounts  expended  by  ap- 
peUec  in  elevating  its  tracks  and  excavating  a  subway 
at  Fifty-ninth  street,  an  east  and  west  street  in  the 
City  of  Chicago.  The  case  was  tried  by  the  court 
without  a  jury  and  resulted  in  a  judgment  in  favor 
of  appellee  for  the  sum  of  $1,130.20.  The  appeal  from 
this  judgment  has  heretofore  received  our  considera- 
tion (221  ni.  App.  23),  resulting  in  an  order  of  af- 
firmance by  this  court,  for  the  reason  that  the  record 
presented  no  questions  of  law  for  review.  For  that 
reason  we  declined  to  review  the  judgment  on  its 
merits.  This  decision  was  reversed  by  the  Supreme 
Court  {Pittsburgh,  C,  C.  &  St,  L.  Ry.  Co.  v.  Chicago 
City  Ry.  Co.,  300  111.  162),  so  that  the  case  is  now  be- 
fore us  for  determination  upon  its  merits.  In  prior 
proceedings  the  appellee  has  been  designated  as  the 
*' railway  company"  and  the  appellant  as  the  *  frac- 
tion company."  For  the  sake  of  brevity  and*  to  avoid 
confusion  we  shall  continue  to  employ  the  same  nomen- 
clature. 

Before  the  elevation  of  its  tracks  the  railway  com- 
pany operated  a  steam  railroad  line  across  Fifty- 
ninth  street,  at  grade,  in  the  City  of  Chicago  and  the 
traction  company  maintained  and  operated  a  street 
railway  line  on  said  street,  the  western  terminus  of 
which  was  a  point  20  feet  east  of  the  railway  com- 
pany's main  line.  This  action  involves  the  relative 
obligations  growing  out  of  the  elevation  of  the  rail- 
way company's  tracks  across  Fifty-ninth  street  and 
the  construction  of  a  subway  thereunder  and  the  neces- 
sary relocation  and  realignment  of  the  traction  com- 
pany's surface  railway.  It  requires  a  consideration 
and  construction  of  the  ordinance  under  which  the 
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track  elevation  took  place  (hereinafter  called  the 
** track  elevation  ordinance")  and  the  ordinance  under 
which  the  traction  company  maintained  and  operated 
its  street  railway  (hereinafter  cajled  the  *Hraction 
ordinance").  The  railway  company's  claim  is  for  the 
sum  of  $1,130.20,  of  which  amount  $1,108  was  the  ex- 
pense incurred  by  it  in  making  necessary  excavations 
so  as  to  lower  the  street  to  the  new  grade  established 
by  the  track  elevation  ordinance.  The  area  excavated 
by  it,  for  the  expense  of  which  it  claims  reimburse- 
ment, was  16  feet  wide  and  468  feet  long,  located  at 
Fifty-ninth  street  immediately  east  of  the  company's 
main  line.  This  area,  except  the  west  20  feet  thereof, 
was  occupied  by  the  tracks  of  the  traction  company 
prior  to  the  track  elevation.  The  remaining  $22.20 
was  the  cost  of.  removing  two  of  defendant's  trolley 
poles. 

The  declaration  contained  the  common  counts  only, 
to  which  defendant  filed  a  plea  of  the  general  issue 
and  three  pleas  of  set-off,  in  which  the  traction  com- 
pany sought  compensation  for  its  expense  in  recon- 
structing its  equipment  occasioned  by  the  elevation  of 
the  railway  company's  tracks  and  the  construction  of 
the  subway  thereunder.  All  pf  this  equipment  was 
removed  preliminary  to  the  track  elevation  and  sub- 
way construction  and  had  to  be  restored.  The  various 
items  of  the  cost  of  these  transactions  were  agreed 
uix)n  by  the  parties.  The  first  plea  of  seJ:-off  is  based 
upon  the  common  counts;  the  second  alleges  the  tak- 
ing, damaging  and  injuring  of  the  property  of  the 
traction  company  as  the  direct  result  of  the  elevation 
of  the  tracks  of  the  railway  company  and  the  con- 
struction of  the  subway;  and  the  third  sets  forth  that 
the  traction  company  was  required  to  do  certain 
things  under  the  ordinance  authorizing  its  use  of  the 
street  for  the  operation  of  the  system,  its  acts  pur- 
suant thereto,  the  passage  of  the  track  elevation  ordi- 
nance on  April  22,  1912,  the  acts  of  the  railway  com- 
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pany  in  constructing  the  subway  and  approaches 
thereto  for  the  purpose  of  elevating  its  tracks  over 
Fifty-ninth  street  pursuant  to  the  track  elevation  or- 
dinance, and  that. in  consequence  thereof  defendant 
was  compelled  to  remove  its  equipment  from  said 
subway  and  approaches,  reconstruct  its  roadbed, 
tracks  and  electrical  equipment  and  repave  a  portion 
of  the  street  occupied  by  its  tracks  so  reconstructed 
and  a  portion  additional  thereto.  It  is  averred  that 
the  expenses  so  incurred  by  the  traction  company 
amount  to  $10,986.66,  for  the  payment  of  which  it  con- 
tends the  railway  company  is  liable. 

There  is  no  dispute  as  to  the  facts  in  the  case,  all 
of  which  are  embodied  in  a  stipulation  between  the 
parties.  This  stipulation  sets  forth  the  incorporation 
of  the  City  of  Chicago  imder  the  general  law  of  the 
state,  the  organization  of  the  respective  companies, 
certain  facts  respecting  the  railway  company's  main 
line  right  of  way  and  ownership  of  abutting  and  ad- 
jacent property  upon  a  portion  of  which  it  had  switch 
and  storage  tracks ;  that  it  had  no  tracks  across  Fifty- 
ninth  street  east  of  its  main  line;  the  track  elevation 
ordinance  enacted  April  22,  1912,  under  which  the 
tracks  were  elevated;  the  traction  ordinance  enacted 
February  11, 1907,  under  which  defendant  operated  its 
lines,  including  the  line  on  Fifty-ninth  street,  its  accept- 
ance and  compliance  therewith  by  the  traction  com- 
pany; the  facts  pertaining  to  the  construction  and  oper- 
ation of  the  traction  company's  line,  the  elevation  of 
the  railway  company's  main  street  and  other  tracks 
east  thereof  across  Fifty-ninth  street;  the  change  of 
grade;  the  construction  of  the  subway  and  approach; 
the  removal  and  restoration  of  defendant's  equipment; 
the  items  constituting  their  respective  claims ;  and  the 
enactment  of  an  ordinance  by  the  City  Council  of 
Chicago  on  December  17, 1913,  authorizing  and  requir- 
ing the  traction  company  to  extend  its  Fifty-ninth 
street  line  westerly  from  its  former  terminus  to  Ked- 
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zie  avenue  under  the  same  terms  and  conditions  as 
were  specified  in  the  traction  ordinance  of  February 
11,  1907.  The  foregoing  is  a  general  statement  of  the 
contents  of  the  stipulation,  but  in  addition  it  is  nec- 
essary to  state  some  of  the  details  therein  set  forth. 
It  was  stipulated  that  the  work  of  elevating  the  tracks 
and  constructing  the  subway  was  completed  about  the 
end  of  the  year  1914;  that  the  provision  in  the  track 
elevation  ordinance  for  the  construction  of  the  sub- 
ways and  their  approaches  was  to  avoid  the  necessity 
of  elevating  the  tracks  of  the  railway  company  to  the 
height  above  the  level  of  the  streets  which  would  have 
otherwise  been  necessary;  that  the  extension  of  the 
subway  in  Fifty-ninth  street  east  of  the  railway  com- 
pany's main  line  and  the  construction  of  an  elevated 
structure  over  this  extension  was  for  the  purpose  of 
carrying  thereon  yard  and  switch  tracks  in  addition 
to  the  tracks  of  its  main  line,  which  yard  tracks  the 
railway  company  constructed  subsequent  to  the  pas- 
sage of  the  track  elevation  ordinance;  that  if  the  rail- 
way company  had  elevated  the  roadbed  and  tracks  of 
its  main  line  and  constructed  the  subway  beneath  such 
tracks,  the  subway  in  Fifty-ninth  street  would  not 
have  extended  beyond  the  east  line  of  the  main  line 
and  the  east  approach  of  the  subway  would  have  ex- 
tended only  to  a  point  approximately  250  feet  east  of 
the  east  line  of  said  main  line.  It  was  also  stipulated 
that  the  railway  company  placed  in  the  subway  cen- 
ter columns  for  the  support  of  its  elevated  structure 
and  constructed  a  concrete  wall  or  wheel  guard  3  feet 
in  width  at  the  base  of  said  columns  and  approxi- 
mately 3  feet  high  extending  between  and  along  the 
sides  of  said  center  columns,  thereby  requiring  the 
building  of  separate  tracks  by  the  traction  company 
on  either  side  of  said  concrete  walls,  which  separation 
continued  outside  of  the  subway,  but  with  a  gi*adual 
convergence  until  the  two  tracks  connected  with  the 
tracks  on  the  regular  double  track  right  of  way  of  the 
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traction  company;  that  in  the  subway  and  for  30  feet 
outside  thereof  the  distance  between  the  track  centers 
was  14  feet,  1  inch  (or  19  feet,  3  inches  from  outside 
rail  to  outside  rail),  which,  on  the  approach,  gradu- 
ally diminished  until  it  reached  the  wddth  of  the  regu- 
lar double  track  right  of  way  of  10  feet,  2  inches  (or 
15  feet,  4  inches  from  outside  rail  to  outside  rail).  It 
also  stipulated  that  the  railway  company  did  the  ex- 
cavation work  for  the  subway  and  each  approach 
thereto  in  Fifty-ninth  street  as  required  by  the  track 
elevation  ordinance,  and  in  so  doing  destroyed  the 
roadbed,  track  substructure,  pole  foundations,  paving 
and  conduits  of  the  traction  company  in  Fifty-ninth 
street  for  a  distance  of  approximately  448  feet;  that 
the  construction  of  the  subway  and  approach  thereto 
by  the  railway  company  required  the  taking  up  and 
removal  of  the  traction  company's  tracks,  ties,  wires 
and  poles  in  Fifty-ninth  street  for  a  distance  of  ap- 
proximately 448  feet  east  of  a  point  20  feet  east  of 
the  main  line  of  the  railway  company,  constituting 
that  part  of  the  traction  company's  street  railway 
in  Fifty-ninth  street,  where  the  subway  and  approach 
were  built ;  that  the  railway  company  did  not  excavate 
the  subway  and  approach  to  the  depth  required  for 
the  construction  of  the  traction  company's  roadbed 
and  track  substructure  therein  as  specified  in  the 
traction  ordinance  and  that  the  traction  company  was 
therefore  compelled,  in  compliance  with  said  traction 
ordinance,  to  excavate  an  additional  depth  of  11 
inches  in  the  subway  and  approach  for  a  width  vary- 
ing from  approximately  17  feet  at  the  east  end  of  the 
approach  to  Approximately  21  feet  at  the  portal  of 
the  subway  and  within  the  subway  for  a  width  of 
approximately  17  feet  for  both  tracks;  that  the  trac- 
tion company  reconstructed  in  said  subway  and  ap- 
proach that  part  of  its  Fifty-ninth  street  line  which 
had  been  removed  as  aforesaid  and  paved  with  granite 
blocks  the  space  between  the  rails  of  each  track  in  the 
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subway  and  approach  and  also  paved  the  space  be- 
tween the  inner  rail  of  each  track  and  the  center  con- 
crete wall  in  the  subway  and  for  a  like  distance  on 
the  approach  for  a  total  width  of  8  feet  for  each 
track;  that  the  6-inch  brow  or  stretcher  course  out- 
side of  the  outer  rails  of  the  traction  company's  line, 
as  reconstructed  in  the  subway  aud  approach,  was 
paved  by  the  railway  company  with  granite  blocks 
furnished  by  the  traction  company,  and  that  the  rail- 
way company  also  paved  with  granite  blocks  the  ad- 
ditional space  on  the  approach  between  the  tracks  of 
the  traction  company  due  to  the  spread  of  said  tracks 
as  aforesaid,  which  additional  space  was  in  excess  of 
the  16  feet  which  the  traction  company  paved  as 
aforesaid.  It  was  also  stipulated  that  after  the  rail- 
way company  had  completed  the  excavation  work 
above  specified  and  the  construction  of  the  center  col- 
umns and  wheel  guards  in  the  subway,  the  traction 
company,  in  conformity  with  the  extension  ordinance 
of  December  17,  1913,  extended  the  tracks  of  its  Fifty- 
ninth  street  line  in  a  westerly  direction  through  said 
subway  and,  in  the  construction  of  the  roadbed  and 
substructure  for  each  of  said  tracks,  excavated  an 
additional  depth  of  11  inches  in  said  subway  and  also 
paved  the  space  between  the  rails  of  said  extension 
tracks  in  said  subway  and  between  the  inner  rail  of 
each  track  and  the  center  wheel  guard  in  said  subway, 
being  a  total  width  of  8  feet  for  each  track,  and  the 
railway  company  paved  the  6-inch  brow  or  structure 
course  outside  the  outer  rail  of  each  of  said  extension 
tracks  in  said  subway  with  granite  blocks  furnished 
by  the  traction  company.  The  general  nature  of  the 
claims  of  the  respective  parties  and  the  items  consti- 
tuting the  railway  company's  claim  have  been  men- 
tioned heretofore.  The  amount  of  the  claim  of  the 
traction  company  was  agreed  to  be  $10,986.66.  The 
details  of  the  respective  claims  are  further  shown  by 
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itemized  statements  attached  to  and  forming  a  part 
of  the  stipulation. 

Under  these  stipulated  facts  the  court  found  the 
issues  for  the  railway  company  and  assessed  its  dam- 
ages at  the  agreed  amount  of  its  claim  and  disallowed 
defendant's  claim  of  set-off. 

The  amount,  if  any,  which  either  party  was  entitled 
to  recover  from  the  other,  was  agreed  upon  and  de- 
pended upon  the  law  applicable  to  the  case.  It  fol- 
lows that  the  amount  which  either  party  was  entitled 
to  recover  against  the  other  under  the  stipulated  facts 
and  the  grounds  for  such  recovery,  if  any,  are  ques- 
tions of  law,  which  require  a  constrbction  of  the  two 
ordinances  mentioned  and  a  consideration  of  the 
police  powers  of  the  city.  The  record  does  not  dis- 
close the  view  of  the  trial  court  upon  any  of  these 
questions.  It  therefore  becomes  our  duty,  under  the 
decision  of  the  Supreme  Court,  to  review  the  entire 
record  and  decide  all  material  questions  which  have 
been  brought  to  our  attention  by  the  arguments  of 
counsel  based  upon  the  stipulated  facts. 

Under  the  stipulation  it  is  agreed  that  the  claim 
of  the  railway  company  is  for  the  cost  of  excavating 
for  the  subway  and  east  approach  in  the  center  of 
Fifty-ninth  street,  a  strip  varying  in  width  from  18 
to  22  feet  and  468  feet  in  length,  extending  from  the 
east  line  of  the  railway  company's  main  line  to  a 
point  approximately  468  feet  east  of  such  east  line, 
amounting  to  $1,108,  and  the  cost  of  removing  two 
trolley  poles  belonging  to  the  traction  company, 
amounting  to  $22.20,  maJdng  a  total  amount  claimed 
of  $1,130.20,  for  which  the  circuit  court  gave  judg- 
ment. The  traction  company  claims  as  damages  the 
cost  of  reconstructing  a  part  of  its  street  railway  in 
Fifty-ninth  street  for  a  distance  of  448  feet  east  of 
a  point  20  feet  east  of  the  main  line  of  the  railway 
company,  including  paving  its  right  of  way  and  in- 
stalling the  electrical  work,  amounting  to  the  sum  of 
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$10,986.66.  The  traction  company  based  no  claim  for 
a  recovery  on  account  of  reconstruction  of  its  lines 
for  a  distance  of  20  feet  west  of  its  western  terminus 
or  for  work  done  pursuant  to  the  requirements  of 
the  extension  ordinance  of  December  17,  1913.  The 
traction  company  claims  that  the  railway  company 
under  the  track  elevation  ordinance  was  required  to 
elevate  the  tracks  of  its  main  line  only,  but  that  for 
its  own  convenience  and  benefit  it  had  caused  permis- 
sion to  be  given  to  it  ilnder  the  ordinance  to  construct 
additional  yard  and  switch  tracks  adjacent  to  its  main 
line  and  east  thereof,  thereby  increasing  the  width  of 
the  elevated  structure  and  the  length  of  the  subway 
in  order  to  provide  for  these  additional  tracks,  which 
were  constructed  at  a  later  date.  The  traction  com- 
pany further  contends  that  the  total  length  of  the 
subway  which  the  ordinance  required  the  railway 
company  to  build  would  have  been  approximately  410 
feet  in  length,  but  the  length  of  the  subway  as  actually 
built  was  approximately  650  feet,  which  necessitated 
extrq.  excavation  and  paving  and  the  removal  and 
reconstruction  of  an  extra  208.25  feet  of  the  tracks 
of  the  traction  company.  It  was  stipulated  that  the 
cost  of  the  excavation  for  this  increased  distance  was 
$403.20  and  the  damages  incurred  therefrom  by  the 
traction  company  was  $5,053.86.  It  follows  that  the 
damage  to  the  traction  company  if  the  subway  had 
not  extended  beyond  the  east  line  of  the  main  Une  of 
the  railway  company  would  have  been  $5,932.80.  Con- 
sequently if  the  pleas  of  set-oflf  of  the  traction  com- 
pany are  sustained  in  their  entirety,  the  liability  of 
the  railway  company  was  $10,986.66,  and  that  if  they 
are  sustained  only  to  the  extent  of  the  damages  in- 
curred on  account  of  the  increased  width  of  the  ele- 
vated structure  and  the  increased  length  of  the  sub- 
way, the  liability  of  the  railway  company  would  be 
$5,053.86. 
The  ordinance  under  which  the  traction  company 
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maintained  and  operated  its  Fifty-ninth  street  line 
was  enacted  by  the  City  Council  of  Chicago  February 

II,  1907.  The  provisions  of  this  ordinance,  which  are 
applicable  to  the  present  controversy,  prescribe  the 
kind  of  rails  to  be  used,  the  character  of  the  roadbed 
under  the  tracks,  the  character  and  method  of  over- 
head construction  and  the  construction  of  under- 
ground feed  and  transmission  wires.  It  required 
the  traction  company  to  lay  its  tracks  so  as  to  conform 
to  the  grade  of  the  street  as  the  same  is,  or  from  time 
to  time  shall  be,  established  by  the  city  council,  to 
fill,  grade,  pave  and  keep  in  repair  8  feet  in  width 
of  all  streets  occupied  by  it  with  a  single-track  rail- 
way and  16  feet  in  width  of  all  streets  occupied  by  it 
with  a  double-track  railway.  On  April  22,  1912,  the 
traction  company  was  operating  a  double-track  rail- 
way on  Fifty-ninth  street  as  a  part  of  its  system,  but 
it  had  no  tracks  laid  and  no  authority  to  construct  or 
operate  a  street  railway  on  Fifty-ninth  street  across 
the  tracks  of  the  railway  company.  The  traction  ordi- 
nance further  provided,  in  substance,  that  nothing 
therein  contained  shall  be  construed  as  depriving  the 
City  of  Chicago  of  the  right  of  exercising  any  police 
power  which  it  would  otherwise  possess  or  enjoy. 
The  same  right  to  the  exercise  of  its  police  powers  is 
reserved  to  the  city  by  the  street  railroad  statute,  in 
effect  March  7,  1899,  which  provides,  in  substance, 
that  every  grant  to  any  street  railway  company  of 
a  right  to  use  any  street  or  highway  shall  be  subject 
to  the  right  of  the  proper  authorities  to  control  the 
use,  improvement  and  repair  of  such  street  or  high- 
way to  the  same  extent  as  if  no  such  grant  had  been 
made,  and  to  make  all  necessary  police  regulations 
concerning  the  management  and  operation  of  such 
railroad  regardless  of  whether  such  right  is  reserved 
in  the  grant  or  not.    Rev.  St.  ch.  131a,  sec.  4  (Cahill's 

III.  St.  ch.  131a,TI4). 

The  tr^ck  elevation  ordiiugice  was  passed  by  the 
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city  council  April  22,  1912,  and  required  the  railway 
company  to  elevate  the  tracks  of  its  main  line  over 
Fifty-ninth  street.  The  height  of  the  required  eleva- 
tion was  not  suflScient  to  permit  the  ordinary  use  of 
the  street  by  the  public  and  for  that  reason  provision 
was  made  for  the  depression  of  the  street  and  the 
construction  *  of  a  subway  under  the  elevated  tracks. 
The  ordinance  provided  for  the  construction  of  the 
subway  and  the  overhead  structure.  It  contained  a 
provision  whereby  the  railway  company  was  given 
permission  to  construct  additional  tracks  on  its  prop^- 
erty  adjacent  to  the  main  line  provided  they  should 
be  elevated  over  the  street  in  the  same  manner  as 
the  tracks  of  the  main  line.  This  ordinance  required 
the  railway  company  to  do  the  necessary  excavating 
for  the  subway  and  approaches  and  to  pave  the  sub- 
way throughout  its  entire  length  and  width,  with  the 
exception  that  it  was  not  required  to  pave  any  portion 
of  the  subway  or  approaches  to  be  occupied  by  or 
which  are  adjacent  to  the  street  railway  tracks,  which, 
by  reason  of  existing  laws  or  ordinances,  it  was  the 
duty  of  any  street  railway  or  other  corporation  to 
pave.  This  proviso  clearly  indicated  the  duty  of  the 
traction  company  to  fulfill  the  requirements  of  the 
traction  ordinance  as  to  paving  portions  of  the  street 
occupied  by  its  tracks.  The  track  elevation  ordinance 
further  provided  that  the  grade  of  Fifty-ninth  street 
should  be  changed  to  conform  to  the  subway  and  its 
approaches  when  the  same  should  be  constructed  in 
compliance  with  the  ordinance,  and  further  provided 
that  any  street  railway  company  which  occupied  any 
of  the  streets  crossed  by  the  proposed  elevated  road- 
bed and  tracks  should,  **when  and  as  the  grade  of 
such  street  shall  be  changed  as  in  this  ordinance  pro- 
vided, at  its  own  expense,  without  claim  for  damages, 
conform  the  grade  of  its  track  or  tracks  to  the  said 
change  of  grade  of  said  streets. '*  The  track  ordi- 
nance further  provided  that  none  of  its  provisions 
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should  operate  to  relieve  any  street  railway  company 
occupying  a  portion  of  the  street  in  question  from  its 
existing  liability  to  realign  its  tracks,  to  excavate  or 
pave  or  bear  the  expense  of  realignment  or  excavat- 
ing or  paving  the  subways  or  approaches  between  or 
on  the  outside  of  its  rails  or  tracks.  It  also  provided 
that  this  provision  should  include  the  excavations  and 
paving  of  all  of  the  area  within  the  inside  rails  of 
street  railway  tracks  in  said  subways  and  approaches 
developed  by  reason  of  the  spread  of  the  street  rail- 
way tracks  in  said  subways  to  provide  proper  and  safe 
clearance  from  the  columns  supporting  the  bridges 
carrying  the  elevated  roadbed  and  tracks  of  the  rail- 
way company. 

Undoubtedly  it  is  the  settled  law  of  this  State  that 
this  particular  track  elevation  ordinance,  as  well  as 
others  of  a  similar  character,  have  their  source  in  the 
police  power  of  the  city.  It  has  been  so  held  in  a 
number  of  cases.  Murphy  v.  Chicago,  R.  I.  <&  P.  Ry, 
Co.,  247  111.  614;  Weage  v.  Chicago  (&  W.  I.  R.  Co., 
227  IlL  421 ;  People  v.  Grand  Trunk  Western  Ry.  Co., 
232  111.  296.  There  is  no  claim  of  any  abuse  of  dis- 
cretion in  the  exercise  of  this  power  in  the  present 
case.  The  right  of  the  city  to  exercise  its  police  pow- 
ers was  expressly  reserved  in  the  traction  ordinance 
and  by  the  street  railroad  act  above  mentioned.  Con- 
sequently it  became  the  duty  of  the  traction  company 
to  fulfill  all  obligations  imposed  upon  it  by  the  tradk 
elevation,  ordinance  which  had  been  enacted  by  the 
city  council  under  the  police  powers  reserved  to  the 
city. 

Before  the  commencement  of  the  elevation  work 
there  was  some  discussion  between  the  two  compa- 
nies as  to  their  respective  rights,  duties  and  liabilities 
under  the  track  elevation  ordinance.  Consequently 
the  railway  company,  on  July  18,  1913,  addressed  to 
the  traction  company  a  letter  calling  attention  to  the 
necessity  of  removing  the  traction  company's  tracks 
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and  overhead  equipment  so  as  to  permit  the  construc- 
tion of  the  subway  and  the  east  approach  thereto.  In 
this  letter  the  railway  company  suggested  that  the 
traction  company  remove  its  poles,  wires  and  tracks 
and  replace  the  same  at  the  proper  time,  keeping  a 
record  of  the  cost;  that  the  railway  company  would 
do  all  of  the  excavation  work  and  the  necessary  pav- 
ing, except  the  16  feet  of  right  of  way  of  the  traction 
company,  keeping  a  record  of  the  cost  of  such  work; 
that  the  cost  to  the  parties  of  the  above-mentioned 
work  should  be  borne  by  the  respective  parties  as  they 
might  agree  at  a  later  date,  and  that  in  case  of  fail- 
ure to  agree,  then  their  respective  liability  should  be 
determined  by  the  judgment  of  a  court  and  that  the 
agreement  covered  by  the  foregoing  proposition 
should  not  operate  as  a  waiver  of  or  to  the  prejudice 
of  any  of  the  legal  rights  of  either  of  the  parties  in 
the  premises.  This  proposition  was  accepted  by  the 
traction  company,  and  in  conformity  therewith  the 
traction  company  removed  all  of  its  i>oles  and  wires 
except  the  two  trolley  poles,  which  were  removed  by 
the  railway  company  at  a  cost  of  $22.20,  as  hereinbe- 
fore stated.  This  agreement  settled  nothing  as  to  the 
rights  or  liabilities  of  the  parties,  but  merely  pro- 
vided a  plan  and  method  for  doing  the  necessary  work. 
We  think  that  a  fair  construction  of  its  terms  indi- 
cates an  understanding  between  the  parties  that  each 
of  them  should  pay  to  the  other  the  reasonable  cost 
of  any  work  done  by  either  of  them  to  relieve  the 
other  of  any  obligation  imposed  upon  it  by  the  tracks 
elevation  ordinance.  This  ordinance  required  the 
traction  company  to  conform  the  grade  of  its  tracks 
to  the  change  of  grade  effected  by  the  construction 
of  the  approach  to  the  subway,  necessitating  the  re- 
moval of  the  traction  company's  equipment  in  v  the 
portion  of  the  street  included  in  the  approach  to  the 
subway.  The  two  trolley  poles,  for  the  removal  of 
which    the   railway    company   claims    compensation, 
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were  a  part  of  the  traction  company  *s  equipment 
The  balance  of  this  equipment  was  removed  by  the 
traction  cqjnpany.  Doubtless  it  was  to  its  interest  to 
do  this  work  so  as  to  secure  the  best  results  from 
the  salvage  or  future  use  of  the  various  items.  The 
record  does  not  furnish  any  explanation  as  to  why  the 
traction  company  failed  to  remove  these  two  particu- 
lar poles  or  as  to  their  final  disposition.  The  fact 
that  the  traction  company  failed  to  remove  them  and 
that  the  railway  company  did  remove  them  as  a  ne(v 
essary  incident  to  the  performance  of  its  obligations 
under  the  track  elevation  ordinance  furnishes  no  rear 
son  for  its  reimbursement  for  that  particular  piece  of 
work. 

The  balance  of  the  railway  company  *s  claim  is  for 
excavating  a  portion  of  the  street  included  in  the  ap- 
proach to  the  subway.  We  find  no  provision  of  the 
track  elevation  ordinance  whereby  the  traction  com- 
pany was  required  to  do  any  part  of  the  excavation 
work  required  in  the  construction  of  the  approach  to 
the  subway.  After  the  lowering  of  the  street  surface 
so  as  to  conform  to  the  new  grade  established  by  the 
ordinance  as  a  result  of  the  construction  of  the  ap- 
proach to  the  subway,  it  was  the  duty  of  the  traction 
company  to  make  such  further  excavation  for  its  sub- 
structure as  might  be  required  in  conforming  the 
grade  of  its  tracks  to  the  new  grade  of  the  street  To 
require  the  traction  company  to  lower  that  portion  of 
the  street  which  it  had  formerly  occupied  would  im- 
pose upon  it  some  of  the  expense  of  excavating  for 
the  approach  to  the  subway  which  the  railway  com- 
pany was  required  to  do  under  the  terms  of  the  track 
elevation  ordinance.  There  was  no  requirement  upon 
the  traction  company  to  do  any  excavating  work  in 
order  to  carry  into  effect  the  change  of  grade  in  the 
street,  for  which  the  track  elevation  ordinance  pro- 
vided. Consequently  we  are  of  the  opinion  that  the 
railway  company  is  not  entitled  to  recover  for  the 
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item  of  $1,108  expended  by  it  in  doing  a  portion  of 
the  excavation  work  which  it  was  required  to  do  under 
the  terms  of  the  track  elevation  ordinance. 

An  analysis  of  the  traction  company's  claim  of  set- 
off, amounting  to  $10,986.66,  shows  that  it  includes 
heavy  disbursements  for  labor,  but  in  no  way  indi- 
cates the  exact  purpose  for  which  this  labor  was  em- 
ployed, whether  in  the  fulfillment  of  obligations  im- 
posed upon  the  traction  company  by  that  ordinance, 
or  for  the  construction  work  necessary  under  the 
extension  ordinance  of  December  17,  1913:  We  infer 
from  the  stipulation  that  this  amount  represents  the 
entire  expenditure  by  the  traction  company  for  labor 
upon  its  tracks  and  street  equipment,  in  re-establish- 
ing its  line  of  Fifty-ninth  street  as  it  existed  prior 
to  the  track  elevation  and  subway  construction.  The 
same  is  true  as  to  the  expenditures  for  the  large  list 
of  supplies  and  material  used  in  and  about  the  work. 
Some  credits  are  allowed  which  are  presumably  for 
old  material  that  was  employed  in  the  reconstruction 
work.  This  fact  shows  that  a  large  portion  of  the 
material  used  in  this  reconstruction  work  was  new, 
thereby  indicating  that  the  traction  company  did 
something  more  than  to  restore  its  tracks  and  street 
equipment  to  the  condition  in  which  they  existed  prior 
to  the  construction  of  the  subway  and  elevated  struc- 
ture. There  are  also  charges  of  10  per  cent  for  super- 
intendence and  use  of  tools  and  for  stores  expenses 
and  accounting  at  the  rate  of  15  per  cent.  We  assume 
that  these  are  usual  and  reasonable  charges  for  the 
purpose,  but  unless  the  amount  upon  which  these  per- 
centages are  computed  is  fairly  chargeable  to  the  rail- 
way company,  these  items  cannot  be  allowed  to  stand. 
The  other  items  consist  of  a  few  small  charges  for 
teaming  and  work  cars  and  for  miscellaneous  ex- 
penses. It  is  the  theory  of  the  traction  company  that 
all  of  these  expenses  constitute  the  damages  incurred 
by  it  as  the  result  and  consequence  of  the  erection  of 
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the  elevated  structure  and  the  construction  of  the 
subway  and  its  approaches,  for  which  it  is  entitled  to 
recover  as  an  abutting  property  owner,  while  the  rail- 
way company  insists  that  this  expense  cannot  be 
charged  against  it  for  the  reason  that  the  expenditures 
in  question  were  incurred  by  the  traction  company  in 
doing  the  things  it  was  required  to  do  under  the  ordi- 
nances mentioned. 

It  is  contended  by  the  traction  company  that  the 
construction  of  the  subway  and  the  elevated  structure 
involved  herein  necessitated  a  change  in  the  grade  of 
Fifty-ninth  street,  which  was  not  an  ordinary  change 
in  the  street  grade  and  not  made  for  street  purposes 
but  for  railway  purposes,  even  though  it  was  required 
by  a  city  ordinance  enacted  under  the  police  power. 
It  has  been  held  that  an  abutting  property  owner  who 
has  suffered  special  damages,  not  common  to  the  gen- 
eral public,  is  entitled  to  a  recovery  in  case  of  the 
construction  under  a  city  ordinance  of  a  viaduct  for 
carrying  railway  tracks  over  the  street,  whereby  the 
abutter's  rights  of  ingress  and  egress  were  impaired, 
the  recovery  being  justified  upon  the  ground  that  the 
construction  of  the  viaduct  was  not  a  reasonable,  ordi- 
nary and  usual  street  improvement.  City  of  Pueblo 
V.  Strait,  20  Colo.  13.  The  same  rule  has  been  applied 
in  the  case  of  a  subway  for  the  use  of  the  public  in 
passing  under  railroad  tracks  {City  of  Colorado 
Springs  v.  Stark,  57  Colo.  384;  Louisville  Steam  Forge 
Co.  V.  Mehler,  112  Ky.  438),  and  in  the  case  of  the 
construction  of  a  bridge  for  carrying  the  street  over 
railw^ay  tracks  (Schneider  v.  City  of  Detroit,  72  Mich. 
240),  and  in  the  construction  of  a  subway  under  rail- 
road tracks,  wherein  it  was  held  that  the  lowering  of 
the  street  was  for  railway  purposes  and  not  for  street 
purposes.  Pabst  Brewing  Co.  v.  City  of  Milwaukee, 
157  Wis.  158,  followed  by  Eisler  v.  Chicago,  M.  &  St. 
P.  Ry.  Co.,  163  Wis.  86,  wherein  a  recovery  was  al- 
lowed, although  the  work  was  done  by  the  railway 
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company  pursuant  to  a  city  ordinance  enacted  under 
the  police  power  as  in  the  case  at  bar.  It  is  settled 
law  that  where  the  establishment  or  change  of  grade 
is  made  not  for  ordinary  and  usual  street  purposes 
but  for  the  use  and  convenience  of  railway  or  other 
private  companies,  or  by  the  municipality  for  other 
than  ordinary  and  proper  street  uses,  an  abutting 
property  owner  can  recover  special  damages  sustained 
by  him.  4  Dillon  on  Municipal  Corporations  (5th  Ed.) 
1686.  If  the  traction  company  in  the  case  at  bar  can 
be  regarded  as  occupying  the  position  of  an  abutting 
property  owner,  its  right  to  recover  damages  as  al- 
leged in  its  pleas  of  set-off  seems  to  be  dear  under  the 
stipulated  facts. 

The  track  elevation  ordinance  was  enacted  by  the 
city  under  its  police  powers  for  the  purpose  of  mak- 
ing the  street  safe  for  all  persons  using  it,  including 
the  traction  company  and  its  patrons.  It  established 
a  new  street  grade  in  Fifty-ninth  street.  Under  the 
traction  ordinance  the  traction  company  had  the  right 
to  use  a  portion  of  the  street  in  operating  its  cars, 
but  was  obligated  to  make  the  grade  of  the  tracks 
conform  to  any  change  in  the  grade  of  the  street.  The 
track  elevation  was  ordered  by  the  city  council  not 
for  the  benefit  of  the  railway  company,  but  for  the 
protection  of  the  public.  People  v.  Gramd  Trimk 
Western  Ry.  Co.,  232  HI.  292.  The  traction  company 
is  not  in  the  position  of  an  abutting  property  owner 
who  has  suffered  special  damages  on  account  of  an 
unreasonable  change  in  the  grade  or  use  of  a  street 
and  is  not  within  the  rule  under  which  it  claims  com- 
pensation. While  it  is  true  that  the  traction  com- 
pany has  a  property  right  under  its  franchise  in  its 
equipment  which  it  has  installed  in  availing  itself  of 
the  privileges  granted  by  the  traction  ordinance,  it 
has  no  property  right  in  the  location,  with  reference 
to  the  street  grade,  of  any  of  its  substructures  or  sur- 
face equipment.    The  traction  company  accepted  its 
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franchise  subjject  to  the  condition  that  it  would  con- 
form at  its  own  expense  to  any  regulations  not  arbi- 
trary in  their  character  as  to  the  use  of  streets,  which 
might  from  time  to  time  be  established  by  the  city. 
Cincinnati,  I.  (&  W.  Ry.  Co.  v.  Connersville,  218  XL  S. 
336.  The  traction  company  contends  that  having  ac- 
quired its  franchise  and  located  its  tracks  upon  the 
street,  it  has  thereby  acquired  a  property  right  of 
which  it  cannot  be  deprived  by  compelling  it  to  make 
the  grade  of  its  tracks  conform  to  a  change  of  grade 
in  the  street,  rendered  necessary  to  carry  into  effect 
a  legislative  enactment  designed  for  the  protection  of 
the  traction  company  and  its  patrons,  as  well  as  other 
constituent  elements  of  the  general  public.  A  similar 
question  was  involved  in  the  case  of  New  Orleans 
Gaslight  Co.  v.  Drainage  Commission,  197  U.  S.  453, 
wherein  it  was  held  that  the  imposition  on  a  gas  com- 
pany of  the  cost  of  changes  in  the  location  of  its 
pipes  and  mains  under  the  city  streets,  necessitated 
by  the  construction  of  a  municipal  drainage  system, 
did  not  impair  any  contract  rights  acquired  under  the 
company's  exclusive  franchise  for  supplying  gas  to 
the  inhabitants  of  the  city,  and  that  the  gas  company 
had  no  such  property  right  in  the  location  of  its  pipes 
and  mains,  laid  under  such  franchise,  as  to  make  the 
imposition  upon  it  of  the  cost  of  changes  in  the  loca- 
tion of  such  pipes  and  mains,  necessitated  by  the  con- 
struction of  the  drainage  system,  a  taking  of  property 
without  due  compensation. 

The  exhaustive  brief  filed  on  behalf  of  the  traction 
company  contains  no  citation  of  authority  showing 
that  it  occupies  the  position  of  an  abutting  property 
owner.  The  character  of  the  rights  acquired  by  the 
traction  company  in  the  streets  where  it  has  been  au- 
thorized to  operate  has  been  settled  by  many  decisions 
in  which  that  question  was  involved.  The  traction 
company  did  not  become  the  owner  of  any  portion  of 
the  street  in  fee,  but  it  did  acquire  a  right  to  occupy 
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a  portion  of  the  street  with  its  rails  and  ears  so  far 
as  necessary  for  the  operation  of  its  railroad.  It  has 
a  franchise  appurtenant  to  the  street  and  a  right  of 
occupancy  to  a  portion  thereof  peculiar  and  exclusive 
to  itself.  Such  grants  are  in  the  nature  of  leases. 
City  of  Chicago  v.  Baer,  41  111.  306;  Cicero  <&  P.  St. 
Ry.  Co.  V.  City  of  Chicago,  176  HI.  501;  City  of  Chi- 
cago V.  University  of  Chicago,  302  111.  455.  It  is 
within  the  power  of  the  city  to  determine  the  particu- 
lar parts  of  each  street  upon  which  the  tracks  shall 
be  laid.  Peoria  Ry.  Co.  v.  Peoria  Ry.  Terminal  Co., 
252  HL  73.  The  facts  in  the  case  at  bar  do  not  show 
that  the  traction  company  has  been  deprived  of  any 
of  its  rights  in  the  street  as  a  result  of  the  track  ele- 
vation ordinance.  It  has  been  held  repeatedly  that 
uncompensated  obedience  to  a  regulation  enacted  in 
the  exercise  of  police  powers  for  purposes  of  public 
safety  does  not  constitute  taking  property  without 
due  compensation.  New  Orleans  Gaslight  Co.  v. 
Drainage  Commission,  197  U.  S.  453 ;  National  Water- 
Works  Co.  of  New  York  v.  City  of  Kansas,  28  Fed.  921 ; 
Chicago,  B.  &  Q.  R.  Co.  v.  City  of  Chicago,  166  U.  S.  226. 
If  the  traction  company  was  compelled  to  incur  ex- 
pense as  a  result  of  the  change  in  the  grade  of  Fifty- 
ninth  street  in  order  to  carry  into  effect  the  provisions 
of  the  track  elevation  ordinance,  it  was  compensated 
by  sharing  in  the  general  benefits  accomplished  as  a 
result  of  the  enactment.  City  of  Chicago  v.  Jackson, 
196  m.  496. 

The  traction  company  claims  that  a  considerable 
portion  of  the  expense  which  it  has  incurred  is  due 
to  the  increased  width  of  the  elevated  structure  and 
the  increased  length  of  the  east  approach  to  the  sub- 
way occasioned  by  carrying  across  the  street  certain 
switch  tracks,  which  did  not  cross  the  street  at  the 
time  of  the  enactment  of  the  traction  ordinance.  It 
contends  that  the  construction  of  the  additional  tracks 
east  of  the  original  main  line  of  the  railway  company 
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was  solely  for  the  benefit  of  the  railway  company. 
The  track  elevation  ordinance  required  the  elevation 
of  any  additional  tracks  that  might  be  constructed 
upon  the  railway  company's  right  of  way  to  the  same 
extent  and  in  the  same  manner  as  it  required  the  ele- 
vation of  its  so-called  main  line.  This  right  of  way 
as  defined  in  the  ordinance  included  these  tracks, 
which  at  that  time  terminated  south  of  the  south  line 
of  Fifty-ninth  street.  These  tracks  were  carried 
across  the  street  for  the  convenience  and  better  ac- 
commodation of  the  public.  They  are  subject  to  the 
same  rules  as  the  so-called  main  line  tracks  Which 
crossed  the  street  prior  to  the  passage  of  the  ordi- 
nance.   People  V.  Blocki,  203  HI.  363. 

For  the  reasons  already  indicated,  we  think  that 
the  judgment  against  the  traction  company  was  not 
justified.  We  are  further  of  the  opinion  that  the 
stipulated  facts  do  not  show  that  the  traction  com- 
pany has  suffered  damages  for  which  it  is  entitled  to 
recover  from  the  railway  company.  We  are  of  the 
opinion  that  these  stipulated  facts  do  not  show  a 
cause  of  action  in  favor  of  either  of  the  parties 
against  the  other. 

The  judgment  of  the  circuit  court  is  reversed. 

Reversed. 

Gbidley,  p.  J.,  and  Babnes,  J.,  concur. 
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Sinclair  Beflning  Company,  Appellant,  T.  W.  J.  New- 
man Company,  Appellee. 

Gen.  No.  26,990. 

1.  PBiirciPAL  AND  AOEiTT — When  rulc  that  person  dealing  with 
agent  must  examine  latter'a  authority  applicable.  The  rule  that  a 
person  dealing  with  an  agent  does  so  at  his  peril  and  must  examine 
the  authority  of  the  agent  before  concluding  any  bargain,  applied 
as  against  one  who  purchased  large  quantities  of  gasoline  for  future 
delivery  below  the  market  price  and  made  payment  in  advance;  and 
such  duty  was  further  imposed  upon  the  purchaser  in  question  by 
reason  of  the  mysterious,  secret  and  confidential  manner  in  which 
the  business  was  transacted,  and  which  should  have  been  sufficient 
to  put  the  purchaser  on  his  guard. 

2.  Principal  and  agent — wJien  ratification  of  agent's  unauthor- 
ized act  valid  and  binding.  The  ratification  of  an  unauthorized  act 
of  an  agent  can  be  valid  and  binding  upon  the  principal  only  when 
the  latter  has  full  knowledge  at  the  time  of  Xhe  ratification  of  all 
material  facts  and  circumstances  relating  to  the  transaction. 

3.  Sales — rules  for  construction  of  contracts  applied.  The  rule 
that  in  construing  a  contract  the  court  will  examine  the  contract 
in  the  light  of  the  circumstances  surrounding  the  parties  at  the 
time  it  was  made  and  the  objects  whUh  they  then  had  in  view, 
and  that  the  acts  of  the  parties  indicating  the  construction  which 
they  placed  upon  the  contract  may  be  resorted  to  to  determine  the 
true  meaning  of  the  contract,  applied  in  an  action  by  an  oil  com- 
pany against  one  who  had  purchased  oil  from  a  third  party  for 
future  delivery  below  the  market  price  and  made  payment  in  ad- 
vance to  such  third  party,  where  defendant  never  contended  that 
he  had  made  any  payment  to  plaintiff,  and  stated  to  plaintiffs  col- 
lector that  the  delay  in  payment  was  due  to  efforts  to  obtain  restitu- 
tion of  the  money  paid  to  such  third  party. 

4.  Appeal  and  error— /aiZure  to  present  propositions  of  law  to 
trial  court  as  not  precluding  consideration  of  legal  questions.  Legal 
questions,  such  as  the  implied  authority  of  an  agent  and  the  con- 
struction of  a  written  contract,  may  be  considered 'by  a  reviewing 
court,  although  no  propositions  of  law  were  presented  to  the  trial 
court  and  rulings  made  thereon. 

Appeal  from  the  Municip^il  Court  of  Chicago;  the  Hon.  Charles 
A.  WiixiAMS,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1921.    Reversed  with  finding  of  facts. 

Vol  CCXXIV  21 
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Opinion  filed  March  21,  1922.    Certiorari  denied  by  Supreme  Court 
(making  opinion  final). 

Warren  Pease,  for  appellant;  Eoy  T.  Osborn,  of 
counsel. 

O'Brien  &  Rutledge,  for  appellee;  William  B. 
O'Brien  and  Lambert  K.  Hayes,  of  counsel. 

Mr.  Justice  Morrill  delivered  the  opinion  of  the 
court. 

This  is  an  appeal  from  a  judgment  of  the  municipal 
court  of  Chicago,  in  an  action  of  assumpsit  heard 
by  the  court  without  a  jury.  Plaintiff,  who  is  appel- 
lant here,  brought  suit  to  recover  $4,371.39,  alleged 
to  be  due  for  goods,  wares  and  merchandise  sold  and 
delivered  by  plaintiff  to  defendant.  The  defendant 
filed  a  claim  of  set-off.  The  court  found  the  issues  in 
favor  of  defendant  upon  plaintiff's  claim  and  in  favor 
of  plaintiff'  on  defendant's  set-off.  Judgment  was 
rendered  against  plaintiff  for  co;sts. 

Plaintiff's  original  statement  of  claim,  filed  Decem- 
ber 24,  1920,  alleged  that  its  claim  is  for  goods,  wares 
and  merchandise  furnished  and  delivered  by  it  to  de- 
fendant during  the  period  from  August  2,  1920,  to 
November  9,  1920,  and  showed  a  balance  due  of 
$4,371.39.  Defendant's  affidavit  of  merits,  filed  Janu- 
ary 8,  1921,  denied  that  it  purchased  from  plaintiff 
any  of  the  merchandise  mentioned.  An  amended 
statement  of  claim  was  filed  by  plaintiff  January  21, 
1921,  setting  out  more  in  detail  the  items  of  gasoline 
and  kerosene  for  which  it  sought  payment,  giving  the 
dates,  prices  and  amounts  thereof.  The  total  amount 
of  the  goods  sold  was  $9,440.46.  Credits  were  given 
for  a  payment  on  November  10,  1920,  of  $3,069.07  and 
on  December  3,  1920,  of  $2,000.  Defendant's  affidavit 
of  merits,  filed  February  4,  ^1921,  to  plaintiff's 
amended  statement  of  claim,  again  denied  expressly 
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that  it  ever  purchased  from  plaintiff  the  goods  men- 
tioned and  denied  that  it  had  any  dealings  with  plain- 
tiff regarding  goods,  wares  or  merchandise  furnished 
by  plaintiff  to  defendant  and  denied  the  existence  of 
any  account  stated. 

Subsequently,  pursuant  to  leave  given  by  the  court, 
defendant  filed  an  amended  affidavit  of  merits.     In 
this  document  it  admitted  the  purchase  from  plaintiff 
of  the  merchandise  in  question  through  one  F.  Baker 
and  one  Henry  Sewell,  both  of  whom,  it  is  alleged, 
were  the  authorized  agents  and  representatives   of 
said  plaintiff  and  empowered  to  make  the  sales  and 
receive  payment  therefor.    The  amended  affidavit  of 
merits  further  alleged  that  on  May  12,  1920,  it  paid 
to  said  Sewell  the  sum  of  $11,000  in  payment  for 
50,000  gallons  of  gasoline  at  22  cents  per  gallon  and 
that  thereafter  it  paid  to  said  Sewell  $6,000  for  30,000 
gallons  of  gasoline  at  20  cents  per  gallon;  that  imme- 
diately after  the  first  of  these  payments,  plaintiff  com- 
menced delivery  of  the  gasoline,  which  continued  from 
time  to  time,  as  alleged  in  plaintiff's  amended  state- 
ment of  claim.     Defendant  further  averred  that  it 
purchased  80,000  gallons  of  gasoline  from  plaintiff, 
of  which  amount  60,827  gallons  have  been  delivered, 
leaving  a  balance  due  to  defendant  of  19,173  gallons, 
which  should  have  been  delivered  to  defendant  in  con- 
fonnity  with  the  agreements  between  defendant  and 
Sewell,  the  alleged  agent  of  plaintiff;  also  that  the 
market  price  of  gasoline  on  the  date  of  the  first  pur- 
chase was  25  cents  per  gallon  and  on  the  date  of  the 
second  purchase  was  26  cents  per  gallon,  and  that  in 
consideration  of  the  payment  to  plaintiff  in  advance 
of  the  entire  amount  of  the  respective  purchases,  de- 
fendant was  allowed  a  discount  of  3  cents  per  gallon 
on  the  first  purchase  and  6  cents  per  gallon  on  the 
second  purchase,  and  that  plaintiff  gave  to  defendant 
a  receipt  for  $12,500  on  account  of  the  first  purchase 
and  for  $7,800  on  account  of  the  second  purchase.    On 
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February  15,  1921,  defendant  Was  given  leave  to  file 
a  claim  of  set-off,  in  which  it  alleged  the  matters 
hereinabove  mentioned  as  to  its  dealings  with  plaintiff 
through  its  alleged  agent  Sewell  and  claimed  a  recov- 
ery for  19,173  gallons  of  gasoline,  remaining  undeliv- 
ered under  said  orders,  at  20  cents  per  gallon,  amount- 
ing to  $3,834.60.  Plaintiff  filed  its  affidavit  of  merits 
to  the  claim  of  set-off,  in  which  it  denied  that  either 
Sewell  or  Baker  had  any  authority  to  sell  to  defend- 
ant 80,000  gallons  of  gasoline  for  future  delivery  and 
alleged  that  Sewell  had  no  connection  with  plaintiff 
whatever  and  no  authority  to  sell  gasoline  or  con- 
tract for  the  sale  thereof  on  behalf  of  plaintiff;  also 
that  Baker  had  no  authority  from  plaintiff  to  sell  the 
gasoline  mentioned  in  the  claim  of  set-off  under  the 
alleged  contracts  therein  set  forth,  both  of  which  were 
alleged  to  be  fraudulent  so  far  as  plaintiff  is  con- 
cerned. 

By  these  pleadings  the  sale  and  delivery  of  the  gaso- 
line and  kerosene  mentioned  in  appellant's  amended 
statement  of  claim  were  admitted  and  there  is  no  dis- 
pute as  to  the  prices  of  these  commodities  on  the  days 
when  the  two  transactions  between  defendant  and 
Sewell  took  place  and  on  the  days  when  the  merchan- 
dise was  delivered  by  plaintiff  to  defendant.  The 
defense  to  plaintiff's  claim  is  based  upon  the  alleged 
agency  of  Sewell,  the  authority  of  Baker  in  the  prem- 
ises and  the  alleged  contracts  between  defendant  and 
Sewell. 

The  evidence  shows  that  in  the  early  part  of  May 
one  Carroll,  the  secretary  and  treasurer  of  defendant 
company,  having  been  informed,  by  a  friend  of  the 
possibility  of  purchasing  gasoline  below  the  market 
price,  called  upon  Sewell,  in  company  with  his  friend, 
for  the  purpose  of  consummating  such  an  arrange- 
ment, if  possible.  Sewell  was  the  agent  in  Chicago 
for  the  sale  of  Wilcox  trucks,  as  indicated  by  his 
stationery  and  the  inscription  on  his  office  door.    Ne- 
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gotiations  were  opened  between  Carroll  and  Sewell 
and  the  latter  satisfied  the  former  of  his  ability  to 
sell  and  deliver  gasoline  below  the  market  price. 
Sewell  offered  to  furnish  gasoline  to  Carroll  at  22 
cents  per  gallon  provided  50,000  gallons  were  ordered 
for  future  delivery  and  paid  for  in  advance,  but  in- 
sisted that  the  transaction  must  be  kept  secret  and 
regarded  as  confidential  between  them.  On  May  12, 
1920,  Carroll  again  went  to  Sewell 's  oflBce  and  deliv- 
ered to  him  defendant's  check  for  $11,000,  payable  to 
the  order  of  Henry  Sewell,  thereby  consummating  the 
purchase  from  Sewell  of  the  50,000  gallons  of  gaso- 
line. In  that  connection  Sewell  gave  to  defendant  a 
receipt  written  on  the  stationery  of  the  Wilcox  Motor 
Company  showing  the  receipt  from  defendant  of  the 
sum  of  $12,500  in  full  payment  for  50,000  gallons  of 
gasoline  to  be  delivered  as  ordered — Red  Crown  or 
Sinclair  preferred.  While  Carroll  was  present  in 
Se well's  oflBoe,  one  Baker,  a  city  salesman  of  plaintiff, 
called  there  on  business  wholly  disconnected  from  the 
transaction  between  Sewell  and  Carroll.  Baker  was 
introduced  to  Carroll  at  that  time  but  was  given  no 
information  as  to  the  transaction  just  described. 
Baker  was  ignorant  of  any  agreement  between  Sewell 
and  Carroll  and  did  not  know  that  defendant  had  paid 
to  Sewell  $11,000  for  gasoline  to  be  delivered  in  the 
future.  On  this  occasion  Sewell  told  Baker  that  de- 
fendant would  thereafter  take  gasoline  from  plaintiff. 
Baker  reported  to  plaintiff  that  defendant  would  be- 
come a  customer  for  gasoline,  and  accordingly  an  ac- 
count was  opened  with  defendant  upon  the  books  of 
plaintiff. 

Under  the  custom  prevailing  in  Chicago  in  trans- 
actions of  this  kind,  the  gasoline  is  never  sold  to  cus- 
tomers in  quaatities  for  future  delivery,  but  the 
customer's  tanks  are  filled  each  day  by  the  tank  wagon 
of  the  supplying  company  as  long  as  the  customer 
desires  to  continue  taking  gasoline.    Either  party  may 
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cancel  the  arrangement  at  will.  The  relation  lasts 
only  during  the  wishes  of  both  parties  and  either 
may  end  it.  Thereafter  gasoline  was  supplied  by 
plaintiff  to  defendant  in  accordance  with  this  cus- 
tom and  invoices  were  from  time  to  time  sent  by 
plaintiff  to  defendant,  all  of  which  were  paid  either 
by  defendant  or  by  Sewell.  The  evidence  shows  that 
it  was  SewelPs  custom,  in  making  secret  and  confi- 
dential transactions  of  this  kind,  which  were  numer- 
ous, to  require  the  consumer  to  notify  him  of  invoices 
for  gasoline  from  time  to  time  as  delivered  by  the 
supplying  company  and  that  on  such  notification  being 
given,  Sewell  either  paid  the  invoices  directly  to  the 
supplying  company  or  sent  his  check  to  the  consum- 
er for  the  amount  of  the  invoice,  in  which  event  the 
consumer  paid  directly  to  the  supplying  company, 
Both  of  these  methods  were  employed  during  the 
transactions  between  the  parties  to  this  suit  and  nu- 
merous invoices  to  defendant  were  paid  by  Sewell, 
the  payment  being  made  in  a  lump  sum,  which  in- 
cluded not  only  defendant's  invoices  but  the  invoices 
of  other  parties  with  whom  Sewell  had  similar  secret 
and  confidential  transactions. 

Apparently  all  of  the  gasoline  covered  by  the  order 
of  May  12,  1920,  was  delivered  and  paid  for.  At  the 
time  of  the  second  transaction  with  Sewell,  in  which 
defendant  purchased  30,000  gallons  of  gasoline  for 
$6,000,  Sewell  gave  to  defendant  another  receipt  writ- 
ten on  the  stationery  of  the  Wilcox  Motor  Company 
reciting  the  receipt  from  defendant  of  the  sum  of 
$7,800  in  full  payment  for  30,000  gallons  of  standard 
grade  gasoline — Red  Crown,  Victory  or  Sinclair  pre- 
ferred— **  which  I  agree  to  deliver  during  the  season 
of  1920  or  '21.'*  This  receipt,  like  the  former  one,  was 
signed  by  Sewell  individually.  Deliveries  were  made 
under  this  agreement  until  November  9,  1920. 

In  the  latter  part  or  May,  1920,  Baker  for  the  first 
time  learned  the  nature  of  the  transaction  between 
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Sewell  and  defendant.  Prior  to  that  time  he  had  no 
knowledge  that  Sewell  was  selling  gasoline  for  future 
delivery  and  receiving  full  payment  in  advance  there- 
for. Baker  questioned  SeweU  about  the  transaction 
and  demanded  an  explanation  as  to  how  Sewell  could 
pay  the  market  price  for  gasoline  and  sell  it  to  his 
own  customers  at  a  substantial  discount  from  the 
market  price.  Sewell  satisfied  Baker  with  the  ex- 
planation that  he  was  enabled  to  perform  this  feat 
by  making  a  profitable  use  of  the  money  of  his  cus- 
tomers during  the  time  that  it  was  on  deposit  with 
him.  Baker  did  not  communicate  these  facts  to  plain- 
tiff, evidently  having  full  confidence  in  Sewell,  with 
whom  he  was  about  to  enter  into  a  business  relation- 
ship, which  required  him  to  sever  his  connection  with 
plaintiff  at  about  that  time.  He  subsequently  left 
Chicago  and  did  not  return  to  plaintiff's  employment. 
He  had  no  further  connection  with  the  transactions 
herein  involved  until  he  returned  to  Chicago  to  testify 
upon  the  trial. 

Late  in  the  summer  of  1920  plaintiff  learned  the 
nature  of  Sewell 's  transactions  with  defendant,  as 
well  as  with  numerous  other  consumers  of  gasoline 
in  Chicago,  and  took  immediate  steps  to  notify  the 
public  by  advertisements  in  the  leading  Chicago 
dailies  and  otherwise,  warning  the  public  of  the  dan- 
ger of  dealing  with  persons  claiming  to  be  authorized 
to  sell  gasoline  for  future  delivery,  upon  payment 
in  advance,  at  less  than  the  regular  market  price.  In 
the  fall  of  1920,  Sewell  evidently  became  unable  to 
meet  the  invoices  for  gasoline  furnished  to  defendant 
and  other  persons  with  whom  he  had  similar  transac- 
tions. Defendant's  account  became  in  arrears  and 
thereupon  plaintiff  insisted  that  defendant  ^  should 
settle  up  and  pay  the  charges  due  for  gasoline  deliv- 
ered to  it  from  the  tank  wagons  of  plaintiff.  There 
was  a  delay  in  settling,  but  finally  two  payments  ag- 
gregating $5,069.97  were  made,  as  already  stated. 
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Plaintiff  then  brought  suit  for  the  balance  remaining 
unpaid,  as  above  indicated. 

Plaintiff  never  received  any  part  of  the  money  paid 
by  defendant  to  Sewell,  except  as  payments  were  made 
to  it  for  daily  deliveries  of  gasoline.  Baker  was 
plaintiff's  dty  salesman  but  had  no  authority  to  sell 
gasoline  for  future  delivery  and  to  take  payment  in 
advance.  Such  a  proceeding  was  wholly  out  of  the 
line  of  Baker's  authority  and  there  is  no  pretense 
that  Baker  ever  was  a  party  to  any  such  transaction. 
Sewell  was  a  clever  schemer,  who  gained  the  confi- 
dence of  consumers  of  gasoline  who  were  willing  and 
anxious  to  buy  at  less  than  the  market  price.  He 
never  pretended  to  represent  any  company  engaged 
in  the  business  of  supplying  gasoline,  but  in  a  secret 
and  confidential  way  induced  his  business  acquaint- 
ances to  believe  that  he  could  and  did  deliver  gaso- 
line to  them  at  a  reduced  price.  He  was  always  pre- 
pared to  give  a  new  prospect  the  names  of  sundry 
firms  with  whom  he  had  conducted  similar  operations 
in  a  satisfactory  manner. 

The  contention  that  Sewell  was  the  agent  of  plain- 
tiff in  these  transactions  is  wholly  unsustained  by  the 
evidence.  The  written  evidence  of  the  contracts  in 
question  shows  that  they  were  between  defendant  and 
Sewell.  Neither  Carroll,  the  authorized  representd- 
tive  of  defendant,  nor  the  defendant  itself,  ever  re- 
ceived any  information  or  understood  that  they  were 
dealing  with  any  person  other  than  Sewell.  Sewell 
was  not  an  agent  of  plaintiff  and  the  record  does  not 
disclose  any  authority  in  him,  real,  apparent  or  im- 
plied, by  which  he  was  authorized  to  act  for  plaintiff. 
It  is  true  that  Baker  was  a  city  salesman  of  plaintiff 
and  if  defendant  ever  had  any  idea  that  it  was  deal- 
ing with  plaintiff  through  the  agency  of  Baker,  it 
should  have  ascertained  the  nature  and  extent  of 
Baker's  authority  enabling  him  to  make  contracts  of 
an  unusual  character  wholly  different  from  those  ordi- 
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narily  made  with  reference  to  the  subject-matter. 
This  duty  was  further  imposed  upon  defendant  by 
reason  of  the  mysterious,  secret  and  confidential  man- 
ner in  which  the  business  was  transacted.  This  should 
have  been  sufficient  to  have  placed  defendant  on  its 
guard.  A  person  dealing  with  an  agent  does  so  at 
his  peril  and  must  examine  the  authority  of  the  agent 
before  concluding  any  bargain.  He  takes  the  risk  as 
to  the  extent  of  the  agent's  authority  and  is  bound  to 
make  proper  inquiry.  Blackmer  v.  Summit  Coal  (& 
Mining  Co.,  187  HI.  32;  Reynolds  v.  Ferree,  86  El. 
570;  Jackson  Paper  Mfg.  Co.  v.  Commercial  Nat. 
Bank,  199  El.  151.  Persons  dealing  with  an  assumed 
agent  are  bound  at  their  peril  to  ascertain  not  only 
the  existence  of  the  agency,  but  the  extent  of  the 
authority  conferred  upon  the  agent.  The  fact  that 
they  are  dealing  with  an  agent  puts  them  upon  their 
guard  and  they  must  see  to  it  that  the  act  done  by 
him  is  within  his  power.  Power  cannot  be  conferred 
upon  an  agent  and  the  existence  of  his  agency  or  au- 
thority cannot  be  shown  by  proof  of  what  he  said  or 
did.  The  principal  is  the  source  of  authority  and  the 
agent's  power  can  be  proved  only  by  some  word  or 
act  of  the  alleged  principal.  Merchants'  Nat.  Bank  of 
Peoria  v.  Nichols  <&  Shepard  Co.,  223  El.  41; 
Schneider  v.  Lebanon  Dairy  &  Creamery  Co.,  73  111. 
App.  612. 

It  cannot  be  contended  successfully  that  there  was 
any  ratification  by  plaintiff  of  the  transactions  be- 
tween Sewell  and  defendant,  for  the  reason  that  plain- 
tiff had  no  knowledge  of  these  transactions.  The 
transaction  was  a  confidence  game  practiced  by  Sewell 
upon  his  business  acquaintances.  The  ratification  of 
an  unauthorized  act  of  an  agent  can  be  valid  and  bind- 
ing upon  the  principal  only  when  the  latter  has  full 
knowledge  at  the  time  of  the  ratification  of  all  ma- 
terial facts  and  circumstances  relating  to  the  trans- 
action.   2  Corpus  Juris  476.    The  Supreme  Court  of 
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this  State  has  recognized  the  rule  that  ratification 
by  the  principal  of  an  unauthorized  act  of  an  agent 
can  take  place  only  when  the  principal  has  been  fully 
and  fairiy  informed  of  all  the  facts  and  circumstances. 
Gilma/n,  C.  S  S.  R.  Co,  v.  Kelly,  77  HI.  426;  Kerr  v. 
Sharp,  83  111.  203;  Stratvn  Farmers'  Elevator  Co.  v. 
James  E.  Bennett  <&  Co.,  168  111.  App.  428;  Reynolds 
V.  Ferree,  supra.  The  rule  has  been  recognized  and  ' 
sanctioned  by  the  Supreme  Court  of  this  State  from 
an  early  date.    Cadivell  v.  Meek,  17  HI.  220. 

In  construing  a  contract  the  court  will  examine  the 
contract  in  the  light  of  the  circumstances  surrounding 
the  parties  at  the  time  it  was  made  and  the  objects 
which  they  then  had  in  view.  The  acts  of  the  parties 
indicating  the  construction  which  they  had  placed 
upon  the  contract  may  be  resorted  to  in  order  to  de- 
termine the  true  meaning  of  the  instrument.  '  Whalen 
V.  Stephens,  193  HI.  121;  Street  v.  Chicago  Wharfing 
d  Storage  Co.,  157  111.  605.  The  fact  that  neither 
Carroll,  the  official  representative  of  defendant,  nor 
any  other  representative  of  defendant,  ever  made  any 
inquiry  of  plaintiff  or  any  of  its  agents  or  represen- 
tatives as  to  the  transactions  with  Sewell  indicates 
that  defendant  never  considered  that  it  was  dealing 
with  any  person  other  than  Sewell.  The  relationship 
with  Sewell  was  recognized  by  the  statements  made 
on  behalf  of  defendant  to  plaintiff's  collector,  who 
was  endeavoring  to  obtain  pajonent  of  the  overdue 
account,  to  the  effect  that  defendant's  delay  in  pay- 
ment was, due  to  its  efforts  to  obtain  restitution  of 
the  money  which  it  had  paid  to  Sewell.  ^  Defendant 
never  contended  that  he  had  paid  the  sum  in  question 
to  plaintiff  and  did  not  at  the  time  advance  the  sug- 
gestion that  Sewell  was  a  representative  of  the  plain- 
tiff. Under  these  circumstances  the  court  erred  in 
refusing  to  sustain  plaintiff's  claim. 

It  is  also  urged  on  behalf  of  appellee  that  legal 
questions  such  as  the  implied  authority  of  an  agent 
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and  the  construction  of  a  written  contract  cannot  be 
considered  by  a  reviewing  court,  unless  prop)ositions 
of  law  were  presented  to  the  trial  court  and  rulings 
made  thereon^  This  contention  cannot  be  sustained 
in  view  of  the  decision  of  the  Supreme  Court  in  Pitts- 
burgh, C,  C  S  St.  L.  Ry.  Co.  v.  Chicago  City  Ry.  Co., 
300  111.  162,  which  expresses  a  contrary  opinion. 

The  judgment  of  the  municipal  court  is  reversed 
with  a  finding  of  facts  and  judgment  is  entered  here 
for  $4,371.39  in  favor  of  appellant  and  against  ap- 
pellee. 

Reversed  with  finding  of  facts  and  judgment  here 
for  $4,371.39. 

GwDLEY,  P.  J.,  and  Barnes,  J.,  concur. 

Finding  of  facts.  The  court  finds  as  ultimate  facts 
in  this  case  that  Henry  Sewell  was  not  the  agent  of 
plaintiff  and  that  there  was  no  contract  between  the 
parties  for  the  sale  by  plaintiff  to  defendant  of  any 
specific  amount  of  gasoline  to  be  delivered  in  the 
future ;  that  the  contracts  between  defendant  and  said 
Sewell  were  not  authorized  or  ratified  by  plaintiff  and 
that  the  value  of  the  merchandise  furnished  and  de- 
livered by  plaintiflf  to  defendant,  for  which  defendant 
has  failed  to  pay,  is  $4,371.39. 


Milk   Dealers   Bottle   Exchange,   Appellant,  t.   Max 
Schaffer,  Appellee. 

Gen.  No.  26,876. 

1.  Champebtt  and  maintenance — when  corporation  conducting 
used  milk  bottle  exchange  not  guilty  in  bringing  replevin.  A  cor- 
poration, not  for  pecuniary  profit,  organized  for  the  purpose  of 
conducting  an  exchange  or  clearing  house  whereby  used  milk  bottles 
coming  into  the  possession  of  persons  not  the  owners  might  be  re- 
covered, collected  and  forwarded  to  the  dealers  whose  names  or 
labeU  appeared  thereon,  who  to  thQ  number  of  thirtee^  had  coA- 
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tracted  for  the  serrices  of  said  corporation,  was  not  guilty  of  cham- 
perty or  maintenance  in  bringing  replevin  against  a  Junk  dealer 
to  recover  various  of  such  bottles  In  his  possession,  as  such  suit, 
instead  of  fostering  litigation,  tended  to  a  reduction  of  lawsuits, 
and  its  objective,  the  recovery  of  lost  or  9tolen  property,  was 
lawful. 

2.  Champerty  awd  maintenance — what  is  tendency  of  decisions. 
While  the  common-law  crime  of  champerty  has  not  been  abolished 
by  statute  in  this  State,  the  tendency  of  decisions  Is  to  depart  from 
the  severity  of  the  old  law  and  at  the  same  time  to  preserve  the 
principle  which  tends  to  defeat  the  mischief  to  which  the  old  law 
was  directed,  namely,  the  traffic  of  merchandizing  in  quarrels,  of 
huckstering  in  litigious  discord. 

3.  Champerty  and  maintenance — what  is  purpose  of  prohibitory 
laws.  Laws  a|;ainst  champerty,  maintenance  and  barratry  are 
aimed  to  prevent  multitudinous  and  useless  lawsuits  as  enterprises 
and  speculations. 

4.  Replevin — who  may  maintain  action.  Under  chapter  119, 
sec.  1,  on  "Replevin"  (Cahill's  111.  St.  ch.  119,  \  1),  giving  the  right 
of  action  for  the  recovery  of  goods  or  chattels  to  the  owner  or 
person  entitled  to  their  possession,  anyone  having  a  qualified  or 
special  interest  in  the  property,  although  not  the  absolute  owner, 
may  maintain  the  action,  and  such  an  interest  may  arise  by 
contract. 

5.  Replevin — right  of  corporation  conducting  used  mUk  hottle 
exchange  to  maintain  action.  A  corporation  not  for  pecuniary 
profit,  organized  for  the  purpose  of  conducting  an  exchange  or  clear- 
ing house  whereby  used  milk  bottles  coming  into  the  possession  of 
persons  not  the  owners  might  be  recovered,  collected  and  forwarded 
to  the  owners  whose  names  or  labels  appeared  thereon,  which  had 
contracted  with  such  owners  for  the  recovery  of  such  lost  bottles  at 
a  stated  compensation  per  bottle  recovered  and  returned,  came 
within  the  qualifications  of  chapter  119,  sec.  1,  on  "Replevin'* 
(CahlU's  111.  St  ch.  119,  1[  1),  giving  the  right  of  action  to  the 
owner  or  person  entitled  to  the  possession  of  goods  or  chattels,  and 
was  entitled  to  maintain  replevin  against  a  Junk  dealer  who  had 
possession  of  various  of  such  bottles.  ^ 

6.  Champerty  and  maintenance — when  hills  of  sale  to  plaintiff 
in  replevin  not  merely  transfer  of  right  to  litigation.  Under 
section  22  of  the  statute  on  "Replevin"  (Cahill's  111.  St.  ch.  119, 1  22), 
providing  that  where  a  plaintiff.  In  replevin,  at  the  beginning  of 
the  suit  was  not  entitled  to  possession,  yet  if  he  shall  in  the  mean- 
time have  become  entitled  to  the  possession  of  the  property  he 
shall  be  entitled  to  Judgment,  a  corporation  organized  to  recover 
lost  or  stolen  milk  bottles  for  their  owners,  which  had  contracted 
with  such  owners  who  were  milk  dealers,  for  the  recovery  of  such 
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bottles,  and  which  had  brought  replevin  against  a  junk  dealer  who 
had  possession  of  various  of  such  bottles,  complied  with  the  statute 
by  obtaining  bills  of  sale  from  the  owners,  after  the  commencement 
of  the  suit,  and  the  bills  of  s^e  were  not  merely  a  transfer  of  the 
right  to  litigation,  but  a  move  in  good  faith  to  effect  the  proper 
purposes  and  desirable  results  contemplated  by  the  contracts  of 
plaintiff  with  its  patrons. 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Hosea  W, 
Wells,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1921.  Reversed  and  remanded.  Opinion  filed  April  3,  1922.  Re- 
hearing denied  April  17,  1922. 

David  B.  Gann,  for  appellant;  B^dbbick  Secobd, 
Lot  N.  McIntosh  and  Vernon  M.  Welsh,  of  counsel. 

Shaeffbb  &  FosTEB,  foT  appellee. 

Mb.  Justice  McSurbly  delivered  the  opinion  of  the 
court. 

Plaintiff  brought  a  replevin  suit  to  recover  posses- 
sion of  a  number  of  empty  milk  and  cream  bottles 
such  as  are  commonly  used  by  milk  dealers.  Upon 
trial  by  a  jury  the  judge  peremptorily  instructed  to 
find  for  the  defendant.  From  the  judgment  entered 
thereon  plaintiff  appeals. 

Plaintiff  is  a  corporation  organized,  not  for  profit, 
under  the  laws  of  Illinois  for  the  purpose  of  conduct- 
ing an  exchange  or  clearing  house  whereby  used  milk 
bottles  coming  into  the  posession  of  persons  not  the 
ovniers  may  be  recovered,  collected  and  forwarded  to 
the  companies  whose  label,  trade-mark  or  name  ap- 
pears thereon.  Its  stock  was  owned  by  a  number  of 
nulk  dealers  in  the  City  of  Chicago.  Plaintiff  entered 
into  a  contract  with  each  dealer  owning  stock,  whereby 
plaintiff  agreed  to  use  its  best  efforts  to  collect,  sort, 
exchange  and  deliver  the  milk  bottles,  cans  and  cases 
of  sucjh  milk  dealers  in  Chicago  and  suburbs  which 
may  employ  plaintiff  for  such  services,  and  particu- 
larly the  articles  belonging  to  the  other  party  to  the 
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contract,  which  articles  may  be  identified  by  having 
blown,  etched  thereon,  or  otherwise  noted  the  name, 
brand,  trade-mark  or  device  of  the  owner,  and  which 
articles  may  have  been  lost,  strayed,  wrongfully  ap- 
propriated, stolen,  or  otherwise  passed  from  the  pos- 
session of  the  owner.  The  contracting  milk  dealer 
thereby  employed  plaintiff  to  render  such  services 
and  to  pay  therefor  certain  specified  sums  for  each 
milk  bottle  recovered  and  returned  to  it.  The  dealer 
in  consideration  of  such  services  agreed  not  to  em- 
ploy anyone  else  to  perform  like  services  during  the 
period  of  the  contract.  There  were  other  provisions, 
all  for  the  pUrpose  of  giving  plaintiff  a  free  hand  in 
the  matter  of  recovering  lost  empty  milk  bottles. 

Plaintiff  had  entered  into  such  contracts  with  some 
thirteen  companies  and  individuals  selling  and  deliver- 
ing milk,  and  these  dealers  were  owners  respectively 
of  the  bottles  as  indicated  by  their  name  orJ:rade-mark 
upon  the  bottles,  which  are  the  subject-matter  of  this 
replevin  suit.  Defendant  is  a  junk  dealer,  and  in  the 
course  of  his  business  collects  empty  bottles,  and  the 
evidence  tends  to  show  that  he  had  the  replevined  bot- 
tles in  his  possession. 

After  suit  was  commenced,  apparently  as  a  precau- 
tion, the  dealers,  by  their  respective  bills  of  sale,  trans- 
ferred the  title  of  the  bottles  replevined  to  the  plain- 
tiff.' 

The  record  shows  that  the  trial  judge  was  of  the 
opinion  that  at  the  time  of  bringing  suit  plaintiff  did 
not  have  any  title  in  the  bottles,  or  right  of  possession 
thereto,  and  that  the  bills  of  sale  transferring  the 
title  to  plaintiff  were  simply  the  transfer  of  the  right 
to  bring  a  lawsuit  such  as  was  held  illegal  and  in- 
effective in  McGoon  v.  Ankeny,  11  111.  558.  The  trial 
court  was  also  of  the  opinion  that  the  suit  was  cham- 
pertous  and  contrary  to  our  statute  on  maintenance. 
We  hold  that  none  of  these  reasons  is  tenable,  and  that 
the  peremptory  instruction  based  thereon  should  not 
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have  been  given.  In  the  McGoon  case,  supra,  the 
court  simply  announced  that  the  law  would  not  tol- 
erate one  of  litigious  disposition  to  hunt  up  stale  or 
even  meritorious  claims  against  his  neighbors  for  the 
purpose  of  harassing  them  or  for  the  purpose  of  spec- 
ulation. Such  a  motive  is  entirely  lacking  in  the  in- 
stant case  and  the  cited  case  has  no  application. 

While  the  common-law  crime  of  champerty  has  not 
been  abolished  by  statute  in  this  State,  the  tendency 
of  decisions  is  to  depart  from  the  severity  of  the  old 
law  and  at  the  same  time  to  preserve  the  principle 
which  tends  to  defeat  the  mischief  to  which  the  old 
law  was  directed,  namely,  **the  traffic  of  merchandiz- 
ing in  quarrels,  of  huckstering  in  litigious  discord." 
Reynell  v.  Sprye,  1  De  G.,  M.  &  G.  686 ;  West  Chicago 
Park  Corners  v.  Coleman,  108  111.  591;  Phillips  v.  South 
Park  Com'rs,  119  111.  626. 

Laws  against  champerty,  maintenance  and  barratry 
are  aimed  to  prevent  multitudinous  and  useless  law- 
suits as  enterprises  and  speculations.  The  present 
suit,  contrary  to  this,  tends  to  a  reduction  of  lawsuits, 
from  thirteen  by  as  many  different  owners,  to  one, 
and  its  objective,  the  recovery  of  lost  or  stolen  prop- 
erty, is  lawful.  Plaintiff's  business  was  the  recovery 
of  milk  bottles  under  its  contracts.  Litigation  was 
merely  an  incident  thereto. 

The  statute  on  '* Replevin,''  chapter  119,  sec.  1 
(Cahill's  111.  St.  ch.  119,  T[  1),  gives  the  right  of  action 
for  the  recovery  of  goods  or  chattels  to  **the  owner 
or  person  entitled  to  their  possession."  Under  this, 
anyone  having  a  qualified  or  special  interest  in  the 
property,  although  not  the  absolute  owner,  may  main- 
tain the  action.  Fullerton  v.  Morse,  162  III.  43 ;  Pease 
V.  Ditto,  189  HI.  464.  Such  an  interest  may  arise  by 
contract.  By  the  instant  contracts,  the  milk  dealers 
established  an  agency  or  clearing  house  for  the  re- 
covery and  return  of  lost  empty  milk  bottles  for  which 
plaintiff  was  to  receive  certain  stated  compensation 
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per  bottle  recovered  and  returned.  Considering  the 
charaxiter  of  the  services  contemplated  by  the  contract 
and  its  terms  for  compensation,  we  are  of  the  opinion 
'that  plaintiff  came  within  the  statutory  qualifications 
as  one  entitled  to  possession  of  the  property  at  the 
time  this  suit  was  commenced. 

The  replevin  statute  further  provides  (section  22, 
Cahill's  111.  St.  ^  22)  that  even  where  plaintiff,  at  the 
beginning  of  the  suit,  was  not  entitled  to  possession, 
yet,  if  ''plaintiff  shall,  in  the  meantime,  have  become 
entitled  to  the  possession  of  the  property,"  he  shall 
be  entitled  to  judgment.  The  bills  of  sale  to  plaintiff 
gave  it  title  to  the  articles  conveyed  and  thus  fulfilled 
the.  conditions  of  this  section  of  the  statute.  We  do 
not  consider  them  as  merely  a  transfer  pf  the  right 
to  litigation,  but  as  a  move  made  in  good  faith  to  ef- 
fect the  proper  purposes  and  desirable  results  contem- 
plated by  the  contracts  of  plaintiff  with  its  patrons. 

Counsel  for  defendant  argues  that  even  if  the  rea- 
sons which  moved  the  trial  court  to  give  the  peremp- 
tory instruction  to  the  jury  were  not  tenable,  yet, 
under  the  record,  there  can  be  no  recovery,  and  the 
judgment  should  be  affirmed.  We  cannot  assent  to 
this.  Nearly  all  the  questions  of  law  involved  here 
have  been  determined  in  the  opinions  in  Kee  dt  Cha- 
pell  Dairy  Co.  v.  Pennsylvania  Co.,  214  HI.  App.  1,  af- 
firmed in  291  111.  248. 

Counsel  for  both  parties  have  presented  to  us  asser- 
tions and  argument  which  more  properly  should  be 
presented  to  a  jury. 

The  judgment  is  reversed  and  the  cause  is  remanded. 

Reversed  and  remanded. 

Dbveb,  p.  J.,  and  Matohbtt,  J.,  concur. 
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W.  E.  Meyers,  trading  as  W.  E.  Meyers  &  Company, 
Appellant,  y.  Amanda  Ackerlund  and  Leander 
Ackerlund,  Appellees. 

Gen.  No.  27,010. 

1.  Appeal  and  ebbob — when  appeal  dismissed.  Where,  after  tne 
entry  of  a  Judgment  by  default,  the  Judgment  was  opened  and  lea^e 
given  to  defend,  and  the  case  was  then  apparently  assigned  to  a 
trial  Judge  and  an  order  entered  stating  that  plaintiff  appeared  "and 
does  not  want  to  prosecute  cause,"  and  the  case  was  then  called, 
and  on  plaintiff  failing  to  prosecute  he  was  nonsuited  and  the  suit 
dismissed  with  costs  to  defendant,  and  plaintiCT  prayed  "that  an 
appeal  of  this  cause  be  granted  to  the  Appellate  Court,"  the  appeal 
was  dismissed. 

2.  Appeal  and  erbob— /rom  what  appeal  lies.  There  is  no  prac- 
tice of  appealing  a  "cause";  an  appeal  must  be  from  a  final  Judg- 
ment, order  or  decree. 

3.  Appeal  and  ebbob — right  of  plaintiff  to  appeal  from  order  of 
voluntary  nonsuit.  A  plaintiff  cannot  appeal  from  an  order  of 
voluntary  nonsuit. 

4.  Appeal  and  ebbob — how  opening  up  of  default  judgment  to  he 
taken  up  for  review.  The  proper  way  for  a  plaintiCT  who  appealed 
from  an  order  of  nonsuit,  entered  after  the  setting  aside  of  a  de- 
fault Judgment,  to  have  taken  up  for  review  the  action  of  the  trial 
court  in  opening  up  such  Judgment  and  permitting  defendant  to 
appear  long  after  the  expiration  of  the  term  at  which  the  Judgment 
in  question  had  been  rendered  was  by  writ  of  error  which  takes  up 
the  entire  record  for  review.  ^ 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  John  R. 
Newcomeb,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1921.    Appeal  dismissed.    Opinion  filed  April  3,  1922. 

Bernstein,  Zolla  &  Bernstein,  for  appellant; 
Aleck  L.  Bernstein  and  Charles  Berger,  of  coun- 
sel 

No  appearance  for  appellee. 

Mr.  Justice  McSurely  delivered  the  opinion  of  the 
court. 

Vol.  CCXXIV  27 
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As  appellant  seems  to  have  misconceived  Ms  method 
of  approach  to  this  court,  this  appeal  must  be  dis. 
missed. 

The  record  shows  that  plaintiff  filed  a  statement  of 
claim  in  the  municipal  court  and  defendant  an  affi- 
davit of  merits,  both  sides  demanding  a  jury  trial; 
that  when  the  case  was  called  for  trial,  the  defendant 
not  being  present,  damages  were  assessed  at  $625, 
and  judgment  against  defendant  was  entered  for  this 
amount.  This  was  on  January  3,  1921.  After  the 
term  at  which  judgment  was  entered,  upon  petition 
filed  March  11,  1921,  an  order  was  entered  that  the 
judgment  be  opened  and  leave  was  given  to  defendant 
to  appear  and  defend.  Apparently  the  cause  was  as- 
signed to  a  trial  judge,  and  on  March  31,  1921,  an 
order  was  entered  stating  that  the  plaintiff  appeared 
in  court  **and  does  not  want  to  prosecute  cause.".  The 
case  was  then  called  for  trial  and  plaintiff  failed  to 
prosecute  the  suit.  It  was  ordered  that  he  be  non- 
suited and  that  the  suit  be  dismissed  and  that  defend- 
ant have  judgment  as  in  a  case  of  nonsuit.  Thereupon 
the  plaintiff  prayed  *Hhat  an  appeal  of  this  cause  be 
granted  to  the  Appellate  Court,"  which  was  granted 
on  condition  of  filing  of  bond  and  bill  of  exceptions. 

We  know  of  no  practice  of  appealing  '*a  cause"  to 
a  reviewing  court.  An  appeal  must  be  from  a  final 
judgment,  order  or  decree. 

Nor  do  we  know  of  any  authority  for  an  appeal  by 
a  plaintiff  from  an  order  of  voluntary  nonsuit  If 
a  plaintiff  is  present  and  does  not  wish  to  proceed 
with  the  prosecution  of  a  case,  he  must  elect  either  to 
suffer  a  nonsuit  or  the  case  should  go  to  the  jury. 
Delano  v.  Bennett,  61  HI.  83. 

Plaintiff  has  questioned  here  the  action  of  the  court 
in  opening  up  the  judgment  and  permitting  defendant 
to  appear  long  after  the  term  at  which  the  judgment 
was  rendered  had  expired.  The  proper  way  to  have 
brought  this  to  the  attention  of  the  reviewing  court 


Digitized  by  CjOOQ IC 


Chicago — Fibst  District — April,  1922.        419 

Hess  V.  Slutsky,  224  111.  App.  419. 

was  by  writ  of  error,  which  brings  up  the  entire  rec- 
ord for  review. 

The  appeal  must  be  dismissed. 

Appeal  dismissed. 

Dbveb,  p.  J.,  and  Matchett,  J.,  concur. 


Julius  H.  Hess,  Appellee,  y.  Sam  Slutsky,  Appellant. 
Gen.  No.  27,041. 

1.  DivoRCB — when  divorced  father  not  liable  for  medical  servides 
to  minor  child.  In  an  action  brought  under  the  family  expense 
statute  (Cahlirs  111.  St.  ch.  68,  IT  15)  by  a  physician  against  the 
father  of  a  minor  child  for  medical  services  to  the  latter,  where 
defendant  had  been  divorced  and  the  sole  custody  of  the  child 
given  to  the  mother,  who  was  granted  $10  per  week  for  alimony  and 
support  of  the  child,  and  after  the  mother's  remarriage  the  decree 
was  modified  so  that  defendant  was  ordered  to  pay  $5  per  week  for 
the  support  of  the  child,  who  continued  in  the  custody  of  the 
mother,  and  defendant  had  not  requested  the  services  or  contracted 
the  obligation  in  any  way,  held  that  plaintift  was  not  entitled  to 
recover. 

2.  Divorce — when  divorced  parent  not  lial)le  for  medical  services 
to  minor  child.  Where  a  decree  of  divorce  awards  the  custody  of 
a  minor  child  to  one  parent,  the  other  parent  is  not  liable  to  the 
child  in  the  absence  of  an  express  promise  or  facts  or  circumstances 
from  which  a  promise  can  be  implied. 

3.  Husband  and  wife — existence  of  family  in  fact  as  necessary 
to  recovery  under  family  expense  statute.  Before  recovery  can  be 
had  under  the  family  expense  statute  (CahiU's  111.  St.  ch.  68,  ?  15), 
there  must  be  a  family  in  fact. 

4.  Divorce — family  expense  statute  as  not  applicable  where 
parents  divorced.  The  family  expense  statute  (Cah ill's  111.  St. 
ch.  68,  %  15)  does  not  apply  where  the  parents  are  divorced. 

5.  APPEAL  AND  ERROR — whcn  judgment  reversed  and  judgment  of 
nil  capiat  entered  in  Appellate  Court.  Where  under  the  law  and 
the  undisputed  facts  plaintiff  is  not  entitled  to  recover,  the  judg- 
ment for  plaintiff  will  be  reversed  and  a  judgment  of  nil  capiat 
entered  in  the  Apfpellate  Court. 
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Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Theodore 
P.  Ehleb,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1921.  Reversed  and  judgment  of  nil  capiat.  Opinion  filed 
AprU  3.  1922. 

Gbobgb  B.  Oohen,  for  appellant. 
No  appearance  for  appellee. 

Mb.  Justice  McSurely  delivered  the  opinion  of  the 
court. 

This  is  an  undefended  appeal  from  a  judgment  on 
a  verdict  for  $35  in  a  suit  brought  by  plaintiff  for 
medical  services  rendered  to  the  minor  child  of  defend- 
ant and  Frieda  Slutsky,  his  divorced  wife. 

The  evidence  shows  that  defendant  and  Frieda 
Slutsky  were  divorced  by  a  decree  of  the  circuit  court 
of  Cook  county  on  February  25, 1918.  The  mother  was 
given  sole  custody  of  the  child  and  defendant,  Slutsky, 
was  ordered  to  pay  her  $10  a  week  for  alimony  and 
support  of  the  child.  Frieda  Slutsky,  after  the  di- 
vorce, married  Jacob  Yanofsky,  and  the  divorce  de- 
cree was  thereupon  modified  so  that  defendant  was 
ordered  to  pay  $5  a  week  for  the  support  of  the  child, 
who  continued  in  the  custody  of  her  mother.  The 
medical  services  in  question  were  rendered  thereafter, 
and  it  is  not  claimed  that  the  defendant  i^equested 
that  they  be  rendered,  or  ratified  them,  or  contracted 
the  obligation  in  any  way.  In  fact  the  defendant  de- 
nied that  he  requested  these  services,  and  claimed  that 
he  had  never  seen  the  doctor  and  did  not  know  him. 
The  case  was  submitted  to  the  jury  under  instructions 
that  there  was  a  family  relation  existing  which  obli- 
gated the  defendant,  and  the  jury  were  ordered  only 
to  inquire  as  to  the  reasonableness  of  the  bill. 

The  action  was  under  the  family  expense  section  of 
the  statute  (15),  chapter  68  (Cahill's  111.  St.  ch.  68, 
1115). 
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Upon  the  record  plaintiflf  was  not  entitled  to  re- 
cover. Where  a  decree  of  divorce  awards  the  cus- 
tody of  a  minor  child  to  one  parent,  the  other  parent 
is  not  liable  for  the  medical  services  to  the  child  in  the 
absence  of  an  express  promise  or  facts  or  circum- 
stances from  which  a  promise  can  be  implied.  Meling 
V.  Lamb,  202  111.  App.  39;  Steele  v.  Leyhm,  210  111. 
App.  201. 

It  has  also  been  held  that  before  a  plaintiflf  may 
recover  under  the  family  expense  statute,  there  must 
be  a  family  in  fact,  and  that  the  statute  does  not  ap- 
ply where  the  parents  are  divorced.  Schleginger  v. 
Keifer,  30  111.  App.  253;  Rand  v.  Bogle,  197  111.  App. 
476. 

As  under  the  law  and  the  undisputed  facts  plaintiflf 
is  not  entitled  to  recover  in  this  suit,  the  judgment  is 
reversed  aad  judgment  of  nil  capiat  is  entered  in  this 
court. 

Reversed  and  judgment  of  nil  capiat. 

Dever,  p.  J.,  and  Matchett,  J.,  concur. 


Anton  Albrecht,  Plainfiff  In  Error,  y.  C.  P.  Dillon, 
Defendant  In  Error. 

Gen.  No.  27,050. 

1.  Setm)fp  and  becoupment — how  notice  of  set-off  to  be  regarded, 
A  notice  of  set-off  is  to  be  regarded  as  a  plea»  and  fills  the  same 
oflace  in  pleading,  except  that  it  requires  no  replication. 

2.  Set-off  and  becoupment — account  or  bill  of  particulars  accow^ 
panying  notice  of  set-off  cw  part  of  record.  The  account  or  bill  of 
particulars  accompanying  the  notice  of  set-off  should  be  treated  as 
a  part  of  the  record. 

3.  Set-off  and  be«oupment — what  is  nature  of  notice  of  set-off. 
The  notice  of  set-off,  like  the  plea  of  set-off,  is  in  the  nature  of  a 
cross  action  by  the  defendant  against  the  plaintiff. 

4.  Set-off  and  recx)upment — what  essential  to  notice  of  set-off. 
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A  notice  of  set-off,  like  a  declaration,  must  state  the  nature  of 
defendant's  claim  so  that  the  matters  thereof  can  be  fairly  under- 
stood and  litigated. 

5.  SErK)FF  AND  RECOUPMENT — whot  defendant  pleading  set-off  for 
breach  of  contract  must  show.  A  set-off  being  a  counterclaim,  as  to 
which  the  defendant  is  plaintiff,  he  must  establish  his  right  as 
upon  a  distinct  action,  and,  if  for  a  breach  of  contract,  must  show 
he  is  not  himself  in  default  as  to  the  agreement. 

6.  Pabtnebship — wTien  partner  cannot  maintain  action  at  law 
against  copartner.  One  partner  cannot  maintain  an  action  at  law 
against  his  copartner  either  in  an  original  suit  or  by  way  of  set-off, 
upon  any  transaction  relating  to  the  partnership  business,  unless 
and  until  there  has  been  a  final  accounting  and  settlement  of  all 
partnership  matters,  a  balance  struck  and  a  promise  made  to  pay 
such  balance. 

7.  Set-off  and  recoupment — when  claim  not  available  as  set-off. 
The  defendant  cannot  assert  by  way  of  set-off  against  the  plaintiff 
a  claim  for  which  he  could  not  bring  an  independent  action  at  law. 

8.  Partnership — when  judgment  for  partner  on  set-off  in  action 
by  copartner  reversed.  A  judgment  for  defendant  on  his  set-off 
was  reversed  where  plaintiff  sued  upon  a  note  and  the  set-off  was 
for  defendant's  share  and  interest  in  a  partnership  business  con- 
ducted by  defendant  and  plaintiff,  and  the  motice  of  set-off  failed  to 
set  forth  either  the  beginning,  duration  or  end  of  the  partnership, 
nor  that  the  partnership  was  settled,  a  balance  struck  and  a  prom- 
ise made  by  plaintiff  to  pay  such  balance. 

Error  to  the  Circuit  Court  of  Cook  county;  the  Hon.  Anton  T. 
Zeman,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1921.    Reversed  and  remanded.     Opinion  filed  April  3,  1922. 

Lyman  M.  Paine  and  Chablbs  H.  Miller,  for  plain- 
tiff in  error. 

Peter  J.  Hower,  for  defendant  in  error. 

Mr.  Justice  McSurely  delivered  the  opinion  of  the 
court. 

Plaintiff  brought  an  action  in  assumpsit  on  a  prom- 
issory note  for  $398.75,  executed  by  defendant  to  the 
order  of  plaintiff. 

Defendant  filed  the  general  issue  and  also  notice  of 
set-off,  claiming  $862.50  '*for  the  defendant's  share 
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and  interest  in  the  copartnership  business  operated 
and  conducted  by  the  defendant  and  plaintiff  for  their 
mutual  interest,"  defendant  receiving  50  per  cent  of 
the  profits  and  plaintiff  50  per  cent.  Upon  trial  by  a 
jury,  plaintiff  not  being  present,  verdict  was  rendered 
for  defendant  on  his  set-off  for  $697.32.  Judgment 
was  entered  thereon,  which  plaintiff  asks  this  court 
to  reverse. 

Plaintiff  argues  that  this  notice  does  not  disclose 
a  legal  claim  against  plaintiff,  and  that  such  an  inter- 
est in  a  copartnership  cannot  be  set  off  by  one  part- 
ner against  another  in  such  a  suit  at  law.  We  are  of 
the  opinion  that  both  points  are  well  taken. 

**The  notice  of  set-off  is  to  be  regarded  as  a  plea, 
and  fills  the  same  office  in  pleading,  except  that  it  re- 
quires no  replication;  and  the  account,  or  bill  of  par- 
ticulars, accompanying  the  same,  should  be  treated  as 
a  part  of  the  record.''  Miller  v.  Miller,  16  111.  296, 
298. 

**This  notice,  like  the  plea  of  set-off,  is  in  the  nature 
of  a  cross  action  by  the  defendant  against  the  plain- 
tiff, and,  like  a  declaration,  must  state  the  nature  of 
defendant's  claim  so  that  the  matters  thereof  can  be 
fully  unc.arstood  and  fairly  litigated."  Patterson  v. 
Steele,  36  111.  272,  274. 

**A  set-off  being  a  counterclaim,  as  to  which  the  i 
defendant  is  plaintiff,  he  must  establish  his  right  upon 
a  distinct  action,  and,  if  for  a  breach  of  contract,  must 
show  he  is  not  himself  in  default  as  to  the  agree- 
ment." Carterville  Min.  Co.  v.  Eldridge,  199  111.  App. 
534,  535. 

Even  if  the  form  of  the  present  notice  of  set-off  be 
sufficiently  clear  in  some  respects,  yet  in  substance 
it  attempts  to  set  off  a  claim  which  cannot  be  set  off 
in  this  suit.  One  partner  cannot  maintain  an  action 
at  law  against  his  copartner  either  in  an  original  suit 
or  by  way  of  set-off  upon  any  transaction  relating  to 
the  partnership  business  unless  and  until  there  has 
been  a  final  accounting  and  settlement  of  all  the  part- 
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nership  matters,  a  balance  struck  and  a  promise  made 
to  pay  such  balance.  George  v.  Pfeil,  158  111.  App. 
261,  and  cases  there  cited.  This  was  restated  and 
followed  in  Commons  v.  Snow,  194  IlL  App.  569,  where 
the  court  said: 

**The  decided  weight  of  authority  is  to  the  effect 
and  purport  that  there  must  be  not  only  a  final  settle- 
ment and  balance  stinick,  but  an  express  promise  to 
pay,  before  an  action  can  be  maintained." 

In  Johnson  v.  Wilson,  54  111.  419,  it  was  held  that : 

''One  partner  cannot,  at  law,  maintain  a  suit  against 
his  copartners  to  recover  the  amount  of  money  he  has 
paid  for  the  partnership,  since  he  cannot  sue  them 
without  suing  himself,  also,  as  one  of  the  partner- 
ship.** 

Defendant  cannot  assert  by  way  of  set-off  against 
the  plaintiff  a  claim  for  which  he  could  not  bring  an 
independent  action  at  law.  Litch  v.  Clinch,  136  111. 
410. 

All  the  essential  facts  are  lacking  in  defendant's 
notice  of  set-off.  There  is  no  allegation  as  to  the 
beginning,  duration  and  end  of  the  alleged  copart- 
nership and  it  does  not  appear  that  the  copartnership 
was  ever  settled  and  a  balance  struck  or  that  plain- 
tiff ever  agreed  to  pay  defendant  such  balance.  Under 
such  circumstances  defendant  had  no  claim  arising 
out  of  the  partnership  transaction  which  could  legally 
be  set  off  against  plaintiff's  claim  in  this  suit. 

The  judgment  was  clearly  without  warrant  of  law 
and  must  be  reversed,  and  the  case  is  remanded  for 
further  proceedings  not  inconsistent  with  this  opinion. 

Reversed  and  remanded. 

Deveb,  1^.  J.,  and  Matchett,  J.,  concur. 
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Margaret  Murphy,  Appellee,  y.  Amelia  M.  Willumsen, 

Appellant. 

Gen.  No.  27,114. 

1.  Appeal  and  error — when  motion  to  direct  verdict  for  defend- 
ant necessary  to  preserve  question  for  review.  A  motion  at  the  close 
of  all  the  evidence  to  direct  a  verdict  for  defendant  is  necessary  in 
a  suit  at  law  to  preserve  for  review  on  appeal  the  question  whether 
there  was  any  evidence  fairly  tending  to  sustain  a  Judgment  for 
plaintiff. 

2.  Husband  and  wife — when  instruction  in  suit  for  alienation  of 
affections  erroneous.  An  instruction  in  a  suit  for  the  alienation  of 
the  affections  of  plain tifiTs  hushand  was  erroneous  which  stated 
that,  if  the  conduct  of*  defendant  was  the  controlling  cause  which 
induced  the  hushand  to  leave  his  wife  and  if  the  Jury  were 
satisfied  that  hut  for  the  conduct  of  defendant  he  would  not  have 
left  plaintiff,  the  latter  was  entitled  to  recover  although  there  may 
have  been  other  causes  contributing  to  the  same  result,  as  defend- 
ant might  have  conducted  herself  in  the  most  innocent  manner,  yet 
such  instruction  told  the  Jury  that,  under  the  circumstances  therein 
stated,  plaintiff  would  be  entitled  to  recover  damages  from 
defendant. 

3.  Husband  and  wife — what  proof  required  in  action  for  aliena- 
tion of  affections.  The  rule  in  an  action  for  the  alienation  of  the 
affections  of  plaintiff's  husband  is  that  before  the  defendant  must 
answer  for  damages  it  must  be  proven  that  she  was  blamable  and 
that  what  she  did  to  alienate  the  husband's  affections  must  have 
been  with  a  wilful  and  wrongful  intent.  ^ 

4.  Husband  and  wife — when  instruction  in  suit  for  alienation 
of  affections  prejudicial.  An  instruction  in  a  suit  for  the  aliena- 
tion of  the  affections  of  plaintiff's  husband  was  prejudicial  in  as- 
suming that  the  husband  left  his  wife,  where  there  was  evidence 
tending  to  show  that  he  had  up  to  the  time  of  the  trial  contributed 
to  the  support  of  his  wife  and  had  marital  relations  with  her  at 
intervals. 

5.  Evidence— -competency  of  conversations  in  suit  for  alienation 
of  affections.  Although  certain  cases,  cited  in  a  suit  for  alienation 
of  the  affections  of  plaintifiTs  husband,  seemed  to  support  the  com- 
petency of  conversations  defendant  had  with  the  husband  out  of 
plaintiff's  presence,  which  it  was  claimed  would  have  shown  that 
defendant  was  attempting  to  persuade  the  husband  to  return  to 
his  wife,  it  was  held  that  the  better  rule  was  that  such  testimony 
should  not  be  admitted  except  under  the  usual  rules  of  evidence. 
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6.  Appeal  and  erbob — when  exclusion  of  evidence  not  prejudicial. 
The  exclusion  of  evidence,  which  the  complaining  party  indirectly 
got  before  the  jury  in  substantially  her  version,  was  not  prejudicial. 

7.  Husband  and  wife — admissibility  In  suit  for  alienation  of 
affections  of  evidence  of  defendants  financial  condition.  Evidence 
as  to  the  financial  condition  of  the  defendant  in  a  suit  for  aliena- 
tion of  affections  was  proper;  and  the  objection  that  defendant  in- 
herited her  money  some  seven  years  before  the  trial  was  without 
force  as  it  could  have  been  shown  that  she  was  not  worth  that  much 
money  at  the  time  of  the  trial,  had  such  been  the  fact. 

Appeal  from  the  Superior  CJourt  of  Cook  county;  the  Hon.  Samuel 
C.  Stough,  Judge,  presiding.  Heard  In  this  court  at  the  October 
term,  1921.    Reversed  and  remanded.    Opinion  filed  April  3,  1922. 

Charles  E.  Erbstein,  for  appellant;  John  B. 
Fruchtl,  of  counsel. 

Norman  A.  Beck,  for  appellee;  Frank  P.  Mies,  of 
counsel. 

Mr.  Justice  McSurely  delivered  the  opinion  of  the 
court. 

Plaintiff,  bringing  suit  seeking  damages  for  the  al- 
leged alienation  of  her  husband's  affections  by  defend- 
ant, upon  trial  by  a  jury  had  a  verdict  for  $6,500,  from 
which  defendant  appeals. 

As  there  must  be  another  trial  we  shall  advert  only 
briefly  to  the  evidence.  June,  1917,  plaintiff,  then  an 
unmarried  woman,  gave  birth  to  a  child  and  she  says 
Frank  Murphy  is  its  father.  Plaintiff  was  married  to 
Frank  Murphy  December  24,  1917.  The  evidence  also 
tends  to  show  that  for  some  time  previous  to  this 
marriage  Frank  Murphy  had  been  living  with  a 
woman  named  Mildred  Collins;  that  they  lived  to- 
gether as  man  and  wife,  Mildred  Collins  assuming 
the  name  of  Mrs.  Murphy.  Frank  Murphy  at  the  time 
of  the  marriage  was  employed  by  defendant  as  an 
investigator  to  procure  evidence  for  a  divorce  from 
her  husband.  After  the  marriage  of  Frank  to  Mar- 
garet they  lived  together  for  about  two  months  and 
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about  March  of  1918  Frank  left  her,  apparently  re- 
turning to  live  with  Mildred  Collins,  although  he 
would  call  upon  his  wife  two  or  three  times  a  week 
and  treated  her  well  and  paid  her  $10  a  week  for  the 
support  of  herself  and  child.  Frank  Murphy  contin- 
ued to  live  with  Mildred  Collins  until  son^e  time  in 
June,  1918;  this  was  known  to  Murphy's  wife,  who 
called  on  Mildred  Collins  and  told  her  she  was  mar- 
ried to  Frank  Murphy.  Plaintiff  knew  that  defend- 
ant, Mrs.  Willumsen,  was  employing  her  husband. 
Defendant  testified  that  in  April,  1918,  Mrs.  Murphy 
called  upon  her  and  asked  her  if  she  would  use  her 
influence  to  get  her  husband  away  from  Mildred  Col- 
lins, and  defendant  promised  she  would  do  her  best, 
and  she  spoke  to  him  about  leaving  Mildred  Collins 
and  returning  to  his  wife.  Subsequently  defendant 
secured  a  divorce  from  her  husband.  Frank  Murphy 
in  June,  1918,  rented  a  room  from  defendant,  for 
which  he  paid  room  rent  regularly,  while  he  worked 
in  an  automobile  factory.  Defendant  was  also  inter- 
rogated as  to  her  financial  means  and  testified  that  in 
1912  and  1913  she  received  from  her  father's  estate 
about  $38,000. 

The  entire  record  leaves  us  very  much  in  doubt  as 
to  whether  plaintiff  sufficiently  proved  that  defend- 
ant was  guilty  of  alienating  her  husband's  affections 
as  charged  in  the  declaration.  The  affections  of 
Frank  Murphy  seemed  to  have  been  bestowed  upon 
Mildred  Collins  rather  than  upon  either  plaintiff  or 
defendant. 

No  motion  was  made  at  the  close  of  all  the  evi- 
dence to  direct  a  verdict  for  defendant.  This  is  nec- 
essary in  a  suit  at  law  to  preserve  for  review  on  ap- 
peal the  question  whether  there  was  any  evidence 
fairly  tending  to  sustain  a  judgment  for  plaintiff.  Illi- 
nois  Southern  Ry.  Co.  v.  Hayer,  225  Dl.  613. 

This  was  a  very  close  case  upon  the  evidence  and 
the  jury  should  have  been  properly  instructed.    The 
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court,  at  the  request  of  plaintiflf,  gave  the  following 
instruction  > 

*'The  jury  are  instructed  that  if  the  conduct  of  the 
defendant  was  the  controlling  ^cause,  which  induced 
the  husband  to  leave  his  wife,  the  plaintiflf,  and  if  the 
jury  are  satisfied  that  but  for  the  conduct  of  the  de- 
fendant he  would  not  have  left  the  plaintiflf,  plaintiflf 
is  entitled  to  recover,  although  there  may  have  been 
other  causes  contributing  to  the  same  result.'* 

This  was  not  a  correct  statement  of  the  law.  De- 
fendant might  have  conducted  herself  in  the  most  in- 
nocent manner,  yet  this  instruction  told  the  jury  that, 
under  the  circumstances  therein  stated,  plaintiflf  would 
be  entitled  to  recover  damages  from  defendant.  The 
rule  is  that  before  a  defendant  can  answer  tor  dam- 
ages in  such  an  action,  it  must  be  proven  that  she  was 
blamable  and  that  what  she  did  to  alienate  the  hus- 
band's aflfeetions  must  have  been  with  a  wilful  and 
WTongful  intent.  Smith  v.  Gillapp,  123  111.  App.  121. 
In  this  case  the  court  quoted  with  approval  from 
Whitman  v.  Egbert,  27  N.  Y.  App.  Div.  374. 

**It  was  incumbent  upon  the  plaintiflf  to  prove  that 
the  defendant  was  blamable  for  the  plaintiflf 's  hus- 
band's infatuation;  unless  the  defendant  did  or  said 
something  with  a  wilful  and  wrongful  intent  to  engage 
his  aflfeetions  and  thereby  to  seduce  him  from  his  fi- 
delity to  his  wife,  and  unless  she  was  successful  in 
this  evil  purpose  she  is  not  liable.  The  law  imputes 
to  her  no  evil  because  of  her  attractiveness,  nor  be- 
cause she  may  have  been  pleased  with  the  admiration 
of  the  plaintiff's  husband." 

This  instruction  was  also  prejudicial  in  that  it  as- 
sumed that  Murphy  left  his  wife.  There  was  evidence 
tending  to  show  that  Murphy,  up  to  the  time  of  the 
trial,  contributed  to  the  support  of  his  wife  and  had 
marital  relations  with  her  at  intervals. 

It  is  said  that  the  court  erroneously  refused  to  allow 
defendant  to  testify  to  a  conversation  she  had 
with  Murphy  out  of  the  presence  of  the  plaintiflf.    It 
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was  argued  that  such  evidence  would  have  shown  that 
defendant  was  attempting  to  persuade  Murphy  to  re- 
turn to  his  wife.  The  competency  of  such  evidence 
seems  to  be  supported  in  Bailey  v.  Bailey,  94  Iowa 
598,  and  in  Scott  v.  O'Brien,  129  Ky.  1.  We  are  re- 
ferred  to  no  other  decided  cases  touching  upon  this 
question,  and  we  have  not  found  any  other  comment 
on  this  point  either  in  the  textbooks  or  reports.  Ordi- 
narily the  admission  of  such  testimony  would  violate 
the  rule  against  self-serving  declarations  and  if  per- 
mitted, as  an  exception,  would  give  the  defendant  a 
great  advantage  in  building  up  a  defense  based  upon 
conversations  with  another  party  which  it  would  be 
impossible  for  the  plaintiff  to  contradict.  We  think 
the  better  rule  is  that  such  testimony  should  not  be 
admitted  except  under  the  usual  rules  of  evidence. 

Another  reason  why  the  ruling  of  the  trial  court 
upon  this  point  in  the  instant  case  is  not  prejudicial 
is  that  defendant  indirectly  got  before  the  jury  sub- 
stantially her  version  of  what  she  had  said  to  Mur- 

phy- 

Evidence  as  to  the  financial  condition  of  the  defend- 
ant was  admissible.  Taylor  v.  Wilcox,  188  HI.  App. 
18.  It  is  no  objection  that  she  inherited  the  money 
some  seven  years  before  the  trial.  It  could  be  shown 
that  she  was  not  worth  this  much  money  at  the  time 
of  the  trial,  if  such  was  the  fact. 

For  the  reason  above  indicated  the  judgment  is 
reversed  and  the  cause  is  remanded. 

Reversed  ar^  remanded. 

Dbveb,  p.  J.,  and  Matchbtt,  J.,  concur. 
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John   Carlson,  Appellant,  v.  Carpenter   Contractors' 
Association  et  al.,  Appellees. 

Gen.  No.  26,302. 

Oscar  Carlson,  Appellee,  y.   Edward   Hlnes  Lumber 
Company   et  al..  Appellants. 

Gen.  No.  26,314. 

1.  Conspiracy — sufficiency  of  evidence  to  show  establishment  of 
boycott  and  blacklist.  The  evidence  in  two  consolidated  cases,  one 
by  a  carpenter  employee  ag:ainst  a  Carpenter  Contractors'  Associa- 
tion and  others,  and  the  other  by  one  who  was  erecting  a  building 
against  a  lumber  corporation  and  others,  tended  to  show  the  estab- 
lishment of  a  boycott  and  blacklist,  and  the  establishment  of  a 
monopoly  in  the  business  of  furnishing  building  materials  In  the 
counties  in  question,  in  violation  of  several  provisions  of  Cahill's 
111.  St.  ch.  38,  t  116,  providing  that  If  any  two  or  more  persons 
conspire  or  agree  together  for  the  purpose  of  establishing  a  boycott 
or  shall  post  notices  with  the  wrongful  intent  to  injure  the  person, 
business,  etc.,  of  another,  or  to  do  any  illegal  act  injurious  to  the 
public  trade,  they  shall  be  deemed  guilty  of  a  conspiracy,  and 
defendants  were  also,  at  common  law  and  independently  of  the 
statute,  liable  prima  facie  for  conspiracy  to  injure  the  striking 
carpenters  and  the  general  public. 

2.  Conspiracy — offreement  to  boycott  and  blacklist  as  agreement 
to  do  unlawful  act.  The  agreement  of  the  defendants  (in  the  ac- 
tions in  question  to  recover  damages  for  injury  sustained  by  an 
alleged  conspiracy  to  injure  the  employment  of  plaintiff  and  others, 
and  prevent  the  sale  of  lumber  and  other  materials)  to  boycott  and 
blacklist,  carpenters  was  an  agreement  to  do  an  unlawful  act,  and 
the  agreement  to  do  it  by  bringing  into  existence  a  monopoly  of 
the  business  of  furnishing  materials  was  an  unlawful  way  of  at- 
tempting to  bring  about  and  make  efTective  the  illegal  thing  which 
they  intended  to  do. 

3.  Conspiracy — what  not  defense  to  boycott  and  blacklist.  In 
tort  by  a  carpenter  employee  against  a  Carpenter  Contractors*  Asso- 
ciation and  a  Building  Construction  Employers*  Association  and 
others  to  recover  damages  for  injury  caused  by  an  alleged  con- 
spiracy to  injure  plaintiffs  employment  and  prevent  the  sale  of 
lumber  and  other  building  materials,  the  defendants  could  not  plead 
in  justiflcation  the  alleged  violation  by  plaintiff  of  the  terms  of  the 
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contract  of  a  carpenters'  union  to  work  for  a  fixed  price  an  hour, 
even  if  he  was  bound  by  the  terms  of  such  contract. 

4.  Conspiracy — construction  of  "primary  purpose."  The  phrase 
"primary  purpose"  used  in  applying  the  rule  of  liability  in  two 
consolidated  tort  cases,  one  for  alleged  conspiracy  to  injure  plain- 
tilTs  employment  and  the  other  for  damages  caused  by  preventing 
plaintiffs  use  of  building  materials,  held  to  mean  the  principal 
or  fixed  intention  with  which  an  act  or  course  of  conduct  is  under- 
taken, and  within  this  meaning  the  "primary"  as  distinguished 
from  the  "secondary**  purpose  with  which  defendants  entered  upon 
the  plan  then  in  contemplation,  included  any  one  of  a  number  of 
things — not  only  the  ultimate  end  to  be  accomplished,  but  also 
the  acts  which,  according  to  the  plan  in  the  minds  of  those  who 
agreed  upon  it,  would  be  put  into  effect  in  order  to  obtain  and 
realize  the  ultimate  plan;  and  each  one  of  the  defendants  was  held 
to  have  intended  all  things  which  were  the  natural  and  probable 
results  of  the  causes  which  they  set  in  motion. 

6.  Evidence — presumption  of  intent.  EJvery  responsible  human 
being  is  presumed  to  intend  the  thing  which  is  the  natural  and 
probable  result  of  his  acts;  and,  in  law,  intention  is  not  determined 
by  what  any  given  individual  or  individuals  may  say  was  the 
subjective  condition  of  their  wills  at  a  particular  time,  but  rather 
is  conclusively  presumed  from  objective  realities  which  the  particu- 
lar state  of  mind  has  brought  about. 

6.  CoNSPiBACT — right  of  combination  of  dealers  to  select  cus- 
tomers. Although  it  is  held  to  be  the  law  in  some  States  that  as 
individual  dealers  in  materials  have  a  right  to  sell  or  not  to  sell  to 
whomsoever  they  may  please,  it  is  lawful  for  them  to  do  in  com- 
bination what  each  might  do  separately,  it  seems  not  to  be  gen- 
erally so  held. 

Appeals  from  the  Municipal  Court  of  Chicago;  the  Hon.  Wells  M. 
Cook,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1920.    Reversed  with  Judgment  here.    Opinion  filed  April  3,  1922. 

Hope  Thompson,  for  appellant  John  Carlson  and 
appellee  Oscar  Carlson;  ALbebt  M.  Kjlles,  of  counsel. 

Albert  Fink  and  Musgrave,  Oppenheim  &  Lee,  for 
appellees  Carpenter  Contractors'  Association  et  al.; 
John  H.  S.  Lee,  of  counseL 

Adams,  Childs,  Bobb  &  Westcott,  for  appellants 
and  appellees  Edward  Hines  Lumber  Company  et  al. ; 
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Robert  W.  Childs  and  James  B.  Wescott,  of  counsel. 

Mb.  Justice  Matchett  delivered  the  opinion  of  the 
court. 

These  cases  Nos.  26,302  ^d  26,314  were  tried  to- 
gether, and  have  been  consolidated  for  hearing  in  this 
court.  In  each  case  the  plaintiff  sued  the  Carpenter 
Contractors'  Association,  an  unincorporated  volun- 
tary association,  and  certain  of  its  officers  and 
members,  the  Building  Construction  Employers'  As- 
sociation of  Chicago,  an  unincorporated  voluntary 
association,  and  certain  of  its  officers.  More  than 
twenty  corporations  engaged  in  the  business  of  sup- 
plying lumber  and  other  materials  for  building  in 
Cook  and  Lake  counties,  Illinois,  were  also  made  de- 
fendants in  each  case. 

The  alleged  rights  of  action  are  in  tort,  grew  out  of 
the  same  transaction,  and  the  evidence  submitted  in 
the  one  case  was  material  and  pertinent  in  the  other. 
The  propositions  of  law  applicable  are  also  similar. 

The  statements  of  claim  allege,  in  substance,  that 
on  July  18,  1919,  the  defendants  unlawfully  and  ma- 
liciously entered  into  an  agreement,  combination  and 
conspiracy  to  injure  the  employment  of  the  plaintiff 
and  others,  and  in  furtherance  of  said  agreement, 
combination  or  conspiracy,  conspired  to  prevent  and 
did  prevent  the  sale  of  lumber  and  other  building 
materials  in  counties  of  Cook  and  Lake  in  the  State 
of  Illinois,  intending  to  injure  plaintiffs  thereby. 

In  the  case  of  Oscar  Carlson  it  is  alleged  that  plain- 
tiff was  at  that  time  constructing  a  building  for  his 
own  use,  and  that  the  completion  of  the  same  was 
thus  delayed  to  his  injury.  In  each  case  the  defend- 
ants were  by  order  of  court  excused  from  filing  an 
affidavit  of  merits.  Both  causes  were  heard  by  the 
court  without  a  jury.  Propositions  of  law  and  of  fact 
were  submitted,  upon  which  the  court  ruled,  and  these 
rulings  are  preserved  in  the  record.    In  the  case  of 
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John  Carlson  there  was  a  finding  for  the  defendants, 
and  judgment  was  entered  on  the  finding  against  the 
plaintiff  for  costs.  In  the  Oscar  Carlson  case  there 
was  a  finding  for  the  plaintiff,  and  judgment  was  en- 
tered for  him  and  against  defendants  on  the  finding. 
In  eaph  case  the  defeated  party  perfected  an  appeal. 

The  material  evidentiary  facts  are  practically  un- 
disputed, leaving  only  the  question  of  the  inferences 
to  be  dra\vn  therefrom,  the  legal  principles  by  which 
such  facts  and  inferences  should  be  interpreted,  and 
the  legal  obligations  which  arise  out  of  the  applica- 
tion of  such  legal  principles  to  such  facts  and  infer- 
ences. In  other  words,  the  dispute  in  this  case,  as 
appears  both  from  the  briefs  of  counsel  and  from 
frank  admissions  made  upon  oral  argument,  is  not 
upon  the  evidentiary  facts  proven  by  the  record,  but 
upon  the  inferences  from  and  the  legal  principles 
which  should  be  applied  to  such  facts  and  inferences 
and  the  legal  obligations,  if  any,  which  arise  there- 
from. John  Carlson  is  a  journeyman  carpenter  and 
a  member  of  the  Carpenters'  Union,  which  is  affil- 
iated with  and  subject  to  the  jurisdiction  of  the  Chi- 
cago Building  and  Trades  Council  and  the  American 
Federation  of  Labor.  John  is  an  employee  solely. 
He  works  with  his  hands,  and  for  wages  by  the  hour. 
He  does  not  furnish  building  materials,  and  he  does 
not  have  any  dealings  with  persons  selling  such  ma- 
terials. At  the  time  of  the  alleged  wrong  he  was  in 
the  employ  of  one  Simon  Hill,  who  was  an  independent 
contractor;  that  is,  Simon  Hill  did  not  belong  to  any 
contractors'  association. 

Hill  desired  to  continue  the  employment  of  John 
and  John  wished  to  continue  to  work  for  Hill.  Hill 
had  work  which  he  desired  John  to  do.  July  19,  1919, 
John  was  discharged  by  his  employer  Hill  for  the 
reason  that  Hill  was  unable  to  obtain  any  building 
material.  John  used  diligence  to  obtain  other  em- 
ployment, but  was  unable  to  do  so.     He  was  unem- 
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ployed  for  nine  weeks,  and  in  that  time  lost  in  actual 
wages  the  sum  of  $396. 

Oscar,  the  other  plaintiff,  was  building  a  home  for 
himself  with  a  store  on  the  ground  floor,  which  was  to 
be  rented  to  prospective  tenants.  On  and  after  Jnly 
18,  1919,  he  was  unable  to  purchase  any  building  ma- 
terial, although  he  had  the  money  to  pay  for  it  and 
was  willing  to  buy  it.  He  was  for  this  reason  unable 
to  continue  the  construction  of  his  building,  and  its 
construction  was  delayed  until  after  September  22, 
1919.  His  actual  damage  by  the  delay  was  the  sum 
of  $340. 

Neither  plaintiffs  had  ever  before  had  any  contro- 
versy with  any  one  of  the  defendants.  The  inability 
of  John's  employer  and  Oscar  to  obtain  building  ma- 
terial came  about  in  this  way:  Representatives  of 
the  Carpenters'  District  Council,  having  jurisdiction 
of  the  union  of  which  John  Carlson  was  a  member, 
made  an  agreement  with  the  Carpenter  Contractors' 
Association,  which  had  not  expired  and  would  not 
expire  for  several  months.  Prior  to  July  18,  1919,  a 
controversy  arose  between  the  Carpenters'  Unions  and 
the  Contractors'  Association.  The  carpenters  de- 
manded compensation  for  their  work  at  the  rate  of 
one  dollar  an  hour.  Negotiations  were  opened  with 
the  Contractors'  Association  to  that  end,  and  it  was 
represented  that  the  contractors,  while  not  bound  so 
to  do,  might  as  a  matter  of  fair  dealing  and  justice, 
on  account  of  the  rise  in  the  cost  of  living,  make  some 
concession  in  the  way  of  an  advance  in  wages,  but  a 
decision  of  the  matter  was  in  one  way  and  another 
delayed.  The  carpenters  in  the  meantime  became 
restless,  officials  of  the  labor  organizations  claimed 
that  they  were  unable  to  control  their  members,  and 
finally  the  carpenters  struck,  except  as  to  such  em- 
ployees and  contractors  as  were  willing  to  pay  the 
wages  demanded. 

In  response  to  this  strike  the  Carpenter  Contrac- 
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tors'  Association  and  the  Building  Constrtiction  Em- 
ployers' Association  declared  a  lockout  against  all 
union  workmen  in  the  building  trades  throughout 
Cook  and  Lake  counties.  The  members  of  these  em- 
ployers' associations  comprised  about  75  per  cent  of 
all  building  contractors  in  the  City  of  Chicago.  The 
members  ceased,  in  obedience  to  instructions  from  the 
officials,  to  carry  on  work  on  their  jobs.  The  car- 
penters in  Cook  and  Lake  counties  were  organized 
to  the  extent  of  practically  100  per  cent  of  their  craft. 
The  demand  for  their  labors  was  great,  and  many  of 
them  obtained  employment  from  independent  contract- 
ors and  individuals,  who  paid  the  rate  of  wages  de- 
manded. 

Before  the  lockout  was  declared  the  officers  of  the 
Contractors'  Association  called  in  the  principal  deal- 
ers in  building  materials  in  these  two  counties,  and 
requested  them  to  cease  selling  materials  to  any  per- 
son employing  or  about  to  employ  union  labor  in  the 
building  trades.  A  large  meeting  was  afterwards 
called  at  which  80  per  cent  of  the  building  contractors 
were  present.  The  contractors  again  urged  that  the 
dealers  in  building  materials  ought  to  co-operate  with 
them  in  order  to  make  the  lockout  effective.  No 
agreement  was  reached  at  that  meeting;  a  third  meet- 
ing was  called  and  held  on  July  17,  when  the  same  re- 
quest was  repeated,  and  the  materialmen  replied  that 
they  would  *' stand  with  the  contractors  and  assist  in 
making  the  lockout  effective  by  refusing  to  sell  any 
material  destined  for  use  by  these  striking  unions." 
The  record  shows  that  Mr.  John  Griffiths,  one  of  the 
defendant  contractors,  said  he  *'knew  the  materialmen 
were  just  as  much  interested  in  stabilizing  the  in- 
dustry and  clearing  up  the  situation  as  he  was ;  that 
they  were  daily  losing  large  profits,  which  they  would 
otherwise  make,  through  the  refusal  of  the  general 
public  to  build,  until  the  situation  had  been  cleared 
up."    He  said  he  thought  that  if  a  general  lockout 
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became  necessary,  the  materialmen  would  for  their 
own  interests  agree  not  to  sell  any  material,  where 
it  was  destined  for  use  by  union  labor  in  the  build- 
ing trades,  until  there  had  been  a  complete  adjustment 
of  all  differences;  that  he  was  heartily  in  favor  of 
a  general  lockout;  that  he  could  see  no  other  means 
of  making  the  unions  do  what  was  right  and  of  ob- 
taining workable  building  conditions.  Mr.  Embree, 
one  of  the  defendant  materialmen,  said  in  substance 
that  he  agreed  with  what  Mr.  GrifiSths  had  said;  that 
he  realized  that  his  own  business  had  suffered  largely 
from  the  uncertainty  of  building  conditions  and  the 
consequent  refusal  of  the  public  to  engage  in  building 
until  conditions  became  more  stabilized.  He  said  he 
was  a  merchant ;  that  he  bought  and  sold  merchandise- 
lumber;  that  he  laid  in  his  stock  upon  the  supposi- 
tion that  he  would  be  able  to  dispose  of  it  within  a 
given  time  at  a  fair  profit,  and  that  prompt  deliveries 
could  be  made  of  orders  which  he  accepted.  He  said 
the  uncertainty  of  building  conditions  was  such  that 
he  could  not  dispose  of  his  stock  and  turn  his  money 
over  as  he  had  planned,  on  account  of  the  incessant, 
interminable,  jurisdictional  and  sympathetic  strikes. 
He  said  he  realized  that  his  concern  was  losing  profits 
by  reason  of  the  demand  for  building  material  not 
being  what  it  would  be  if  building  conditions  were  as 
they  should  be.  Other  representatives  of  the  two  as- 
sociations spoke  to  the  same  effect.  The  meeting  ad- 
journed to  reconvene  Saturday,  July  19.  At  that 
meeting  it  was  reported  that  a  lockout  order  had 
been  sent  to  every  member  of  the  Building  Construc- 
tion Employers'  Association,  and  that  the  indications 
were  that  the  order  was  being  generally  obeyed. 
Representatives  of  the  material  interests  reported 
that  instructions  had  been  given  to  their  several  con- 
cerns to  refuse  to  sell  any  material  where  it  was  des- 
tined for  use  on  jobs  employing  striking  labor.  But 
it  was  also  represented  that  there  would  be  emer- 
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gency  cases  where  serious  damages  might  be  inflicted 
by  reason  of  inability  to  procure  necessary  materials. 
Thereupon  an  emergency  committee  was  appointed 
with  the  understanding  that  it  would  hold  daily  ses- 
sions to  hear  emergency  cases,  **  determine  whether 
an  emergency  in  fact  existed,  and  if  such  an  emer- 
gency did  exist,  so  find,  and  recommend  that  ma- 
terial be  sold  in  the  specific  instances,  notwithstanding 
the  fact  that  such  material  might  afford  temporary 
employment  for  the  striking  unions." 

From  July  19,  1919,  until  the  final  determination 
of  the  controversy  on  September  21,  there  were  daily 
conferences  of  the  executive  committee  of  the  Build- 
ing Construction  Employers'  Association  and  repre- 
sentatives of  the  various  material  interests.  On 
September  21  the  controversy  was  settled  by  the  em- 
ployers acceding  to  the  demands  of  the  carpenters  for 
compensation  at  the  rate  of  $1  an  hour. 

The  defendants  requested  the  court  should  find  as 
a  fact  *'that  the  primary  purpose  and  ultimate  object 
of  the  materialmen  in  refusing  to  sell  material  was 
neither  to  maliciously  injure  the  plaintiffs  nor  to  stifle 
competition  or  create  a  monopoly."  This  finding  the 
court  refused  to  make.  Whether  this  ruling  was 
proper  we  shall  discuss  later.  Extended  briefs  and 
printed  arguments  have  been  filed,  and  the  questions 
involved  have  been  ably  presented  on  oral  argument 
by  the  attorneys  for  the  respective  parties. 

Section  46  of  chapter  38  of  the  Eevised  Statutes 
(CahilPs  111.  St.  ch.  38,  1[  116)  provides: 

''If  any  two  or  more  persons  conspire  or  agree  to- 
gether •  •  •  for  the  purpose  of  establishing  a 
so-called  boycott  or  blacklist,  or  shall  post  or  dis- 
tribute any  written  or  printed  notice  in  any  place, 
with  the  fraudulent  or  malicious  intent  wrongfully 
and  wickedly  to  injure  the  person,  character,  business 
or  employment,  or  property  of  another  •  •  * 
or   to    do    any   illegal    act    injurious    to  the    public 
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trade    •    •    •    shall  be  deemed  guilty  of  a  conspiracy. 

•        •        •  M 

In  Purington  v.  Hinchliff,  219  111.  159,  the  Supreme 
Court  said: 

**No  person  or  combination  of  persons  can  legally, 
by  direct  or  indirect  means,  obstruct  or  interfere  with 
another  in  the  conduct  of  his  lawful  business,  and  any 
loss  wilfully  caused  by  such  interference  will  give  the 
party  injured  a  right  of  action  for  all  damages  sus- 
tained. All  parties  to  a  conspiracy  to  ruin  the  busi- 
ness of  another  because  of  his  refusal  to  do  some  act 
against  his  will  or  judgment  are  liable  for  all  overt 
acts  illegally  done  pursuant  to  such  conspiracy  and 
for  the  subsequent  loss,  whether  they  were  active  par- 
ticipants or  not." 

To  the  same  effect  are  London  Guarantee  <&  Acci- 
dent Co.  V.  Horn,  206  111.  493;  Wilson  v.  Hey,  232  111. 
389;  Barnes  &  Co.  v.  Chicago  Typographical  Union, 
232  111.  424;  Doremus  v.  Hennessy,  176  111.  608;  and 
indeed  we  believe  that  such  has  been  the  sustained  rul- 
ing of  the  Supreme  Court  of  this  State,  unless  it  may 
be  said  that  the  case  of  Kemp  v.  Division  No.  241, 
255  111.  213,  holds  to  the  contrary. 

We  think  the  uncontradicted  evidence  in  this  case 
tends  to  show  a  violation  by  defendants  of  several 
provisions  of  this  section  of  the  statute.  In  the  first 
place,  defendants  not  only  agreed  to  but  did  in  fact 
succeed  in  establishing  a  boycott  and  blacklist  against 
the  striking  carpenters.  Gompers  v.  Buck's  Stove  <& 
Range  Co,,  221  U.  S.  418.  In  the  second  place,  it  was 
the  intention  of  the  defendants  to,  and  as  against  the 
general  public  they  succeeded,  in  establishing  a  monop- 
oly in  the  business  of  furnishing  building  materials  in 
Cook  and  Lake  counties.  This  monopoly  existed  for 
at  least  ten  weeks. 

A  conspiracy  is  defined  in  Spies  v.  People,  122  HI. 
212; 

*'As  a  combination  of  two  or  more  persons,  by  some 
concerted  action,  to  accomplish  some  criminal  or  un- 
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lawful  purpose;  or  to  accomplish  some  purpose,  not 
in  itself  criminal  or  unlawful,  by  criminal  or  unlawful 
means." 

It  is  there  pointed  out  that  a  defendant  in  such 
case  may  be  found  guilty  although  he  did  not  origi- 
nate the  unlawful  plan,  if  after  it  was  originated  he 
joins  in  putting  it  into  effect. 

Now,  the  agreement  of  the  defendants  to  boycott 
and  blacklist  the  carpenters  was  an  agreement  to  do 
an  unlawful  act,  and  the  agreement  to  do  it  by  bring- 
ing into  existence  a  monopoly  of  the  business  of  fur- 
nishing materials  for  building  purposes  was  an  un- 
lawful way  of  attempting  to  bring  about  and  make 
eflfective  the  illegal  thing  which  they  intended  to  do. 

We  think,  also  that,  at  common  law  and  independent 
of  the  statute,  the  defendants  are  on  the  facts  liable 
prima  facie  for  conspiracy  to  injure  the  striking  car- 
penters and  the  general  public.  The  provisions  of 
our  National  and  State  Constitutions  provide  that 
no  person  shall  be  deprived  of  life,  liberty  or  prop- 
erty without  due  process  of  law;  that  every  person 
ought  to  find  a  certain  remedy  in  the  laws  for  all 
injuries  and  wrongs  which  he  may  receive  in  his  per- 
son, property  or  reputation,  and  make  it  impossible 
that  the  law  may  be  held  to  sanction  conduct  of  this 
kind. 

Every  person  in  a  free  State  has  certain  fundamen- 
tal rights — ^personal  liberty,  personal  security,  and 
private  property.  Those  rights  were  recognized  and 
protected  by  the  common  law.  An  action  by  one  per- 
son or  an  agreement  by  two  or  more  persons  without 
justifiable  cause  to  injure  another  in  these  respects 
is  a  crime  against  the  State  and  a  tort  against  the 
individual  who  sustains  damage  therefrom. 

The  right  of  the  laborer  to  work  at  whatever  trade 
or  calling  he  may  desire,  to  work  at  such  times  and 
places  as  he  may  wish,  to  obtain  the  best  price  for 
his  services  which  he  may  obtain  in  a  free  market,  are 
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fundamental,  elementary  rights  of  every  working 
man,  either  individually  or  collectively.  So,  also,  the 
employer  has  correlative  rights.  He  has  the  right  to 
conduct  his  business  in  a  lawful  manner,  without  ob- 
struction, interference  or  dictation  from  anyone;  to 
retain  or  discharge  his  employees  as  he  may  see  fit; 
to  make  necessary  purchases  in  his  business  in  a  free 
and  open  and  unobstructed  market;  and  he  has  the 
right  to  obtain  either  labor  or  material  upon  the  terms 
which  he  may  deem  most  advantageous  to  himself. 
All  these  rights  were  recognized,  protected  and  se- 
cured by  the  rules  of  the  common  law. 

The  trial  judge  was  of  the  opinion  that  the  rights 
of  the  plaintiff  had  been  invaded  by  the  defendants, 
and  that  Oscar  Carlson  was  entitled  to  recover  dam- 
ages. The  trial  judge  was  also  of  the  opinion  that 
John  Carlson  was  not,  under  the  facts,  entitled  to 
recover.  He  distinguished  the  case  of  John  from  that 
of  Oscar.    He  said : 

''If  John  Carlson  was  perfectly  blameless  himself, 
and  the  defendants  proceeded  with  unlawful  and 
wrongful  motives  to  injure  him,  he  would,  no  doubt, 
have  a  cause  of  action  against  them.  John  Carlson 
was  one  of  the  journeymen  carpenters,  who  violated 
the  contract  of  the  carpenters'  union  to  work  for  80 
cents  an  hour.  Under  the  contract,  union  carpenters 
were  at  liberty  to  work  for  whomsoever  they  saw 
fit;  the  employers  were  also  at  liberty  to  employ  and 
discharge  whomsoever  they  saw  fit;  there  was  no  di- 
rect obligation  on  the  part  of  John  Carlson  to  work 
for  the  carpenter  contractor  defendants.  •  •  •  He 
who  first  offends  causes  the  strike.  The  cause  of  a 
cause  is  the  cause  of  the  effect.  Remedies  should  be 
reciprocal.  John  Carlson  should  not  be  permitted  to 
violate  his  contract  with  impunity,  and  when  as  a  re- 
sult thereof  his  employer  brings  pressure  upon 
others,  which  indirectly  throws  John  Carlson  out  of 
employment  for  the  purpose  of  making  John  Carlson 
live  up  to  his  contract,  it  certainly  is  just,  reasonable 
and  fair  that  John  Carlson  should  not  be  permitted 
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to  take  advantage  of  a  condition,  effect  or  conse- 
quences to  him,  of  which  he  is  one  of  the  inducing 
causes,  if  not  the  primary  cause.  In  such  case  the 
law  should  leave  the  parties  where  it  finds  them,  giv- 
ing no  relief  and  no  countenance  to  a  claim  for  dam- 
ages/* 

Counsel  for  defendants  adopt  this  theory  of  the  trial 
court  in  a  proposition  of  law  stated  in  their  brief  as 
follows : 

** Plaintiff's  right  of  recovery  rests  upon  the  justice 
and  conscience  of  his  case,  and  is  in  the  nature  of  a 
bill  in  equity.  Being  a  member  of  the  combination 
which  created  the  condition  under  which  he  was  in- 
jured, he  cannot  recover." 

A  number  of  cases  are  cited  in  support  of  this 
contention  which  hold  that  the  action  of  trespass  on 
the  case  **is  based  upon  the  mere  justice  and  con- 
science of  the  case,  and  is  in  the  nature  of  a  bill  in 
equity/'  21  Encyclopaedia  of  Pleading  and  Practice 
903;  City  of  Chkago  v.  Babcock,  143  III  358;  Corn- 
stock  V.  Johnson,  46  N.  Y.  615.  Defendants  urge  that 
the  action  of  the  union  carj^enters  in  refusing  to  keep 
their  contract  to  work  for  80  cents  an  hour  was  il- 
legal, citing  Beekman  v.  Marsters,  195  Mass.  205,  80 
N.  E.  817,  and  point  out,  as  showing  intentional  wrong 
on  the  part  of  the  carpenters,  a  resolution  passed  by 
the  Carpenters'  Union  to  the  effect  that  **any  con- 
tractor or  owner  who  will  pay  one  dollar  per  hour 
be  allowed  to  proceed  with  his  work,  without  moles- 
tation. *' 

In  the  first  place,  we  doubt  whether  John  Carlson 
was  in  any  way  bound  by  the  terms  of  the  supposed 
contract.  The  agreement  purports  to  be  made  be- 
tween the  Carpenters  Contractors'  Association  of 
Chicago  and  the  Carpenters'  District  Council  of  Chi- 
cago, Cook  county  and  vicinity.  It  provides  there 
shall  be  no  strikes,  lockout  or  stoppage  of  work  with- 
out the  sanction  of  the  joint  conference  board;  that 
the  parties  will  by  all  lawful  means  compel  their  mem- 
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bers  to  comply  with  the  arbitration  agreement  and 
working  rules,  as  jointly  agreed  upon  and  adopted, 
and  that  where  members  refuse  to  do  so,  they  shall 
be  suspended  from  membership  in  the  association  or 
union  to  which  they  belong;  that  no  member  of  the 
Carpenters'  District  Council  shall  be  deprived  of  his 
right  as  an  individual  to  refuse  to  work  in  immediate 
conjunction  with  anyone  in  his  own  trade  or  in  any 
construction  work  which  is  not  proceeding  in  accord- 
ance with  the  terms  of  the  joint  arbitration  agree- 
ment and  working  rules  mutually  agreed  upon  in  the 
trade,  and  with  the  terms  of  the  joint  agreement  in 
force  between  the  members  of  the  Employers'  Asso- 
ciation; that  workmen  are  at  liberty  to  work  for 
whomsoever  they  see  fit,  but  they  shall  demand  and 
receive  the  wages  agreed  upon  by  the  joint  board;  and 
that  employers  are  at  liberty  to  employ  and  discharge 
whomsoever  they  see  fit.  Other  sections  provide  for 
rules  of  procedure  in  case  of  difficulties  and  for  the 
collection  of  penalties,  suspensions,  etc.  It  would 
seem,  therefore,  that  by  the  terms  of  this  supposed 
contract  John  Carlson  was  not  obligated  to  work  for 
any  of  the  defendants  at  any  particular  time  or  at 
any  particular  price,  or  on  any  terms  whatsoever.  As 
a  matter  of  fact,  it  does  not  appear  that  he  engaged 
in  the  strike  at  any  time  or  had  anything  whatsoever 
to  do  with  it.  If  we  assume  that  the  contract  is  a 
valid  one,  the  most  that  can  be  said  is  that  John  Carl- 
son was  a  member  of  a  union  which  was  affiliated  with 
the  Carpenters'  District  Council,  whose  members 
struck  without  the  sanction  of  the  joint  conference 
board,  contrary  to  the  agreement  of  the  District  Coun- 
cil with  the  Contractors'  Association.  Whether  the 
offi<3ers  of  the  labor  organizations  did  all  that  they 
were  able  to  do  to  prevent  the  men  quitting  work  may 
well  be  doubted.  But  in  so  far  as  the  building  mate- 
rials corporations  and  their  officers  are  concerned, 
this  is  beside  the  point.    Neither  John  Carlson  nor 
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the  union  to  which  he  belonged  had  any  contractual 
relations  with  those  defendants.  But  beyond  this,  we 
think  the  contention  of  the  defendants  is  unsound,  as 
being  contrary  to  the  maxim  that  one  wrong  does  not 
right  another. 

It  is  a  novel  theory  that  in  an  action  at  law  for  tort, 
the  defendant  may  plead  in  justification  the  violation 
of  the  terms  of  a  contract  on  the  part  of  the  plaintiff. 
Even  the  failure  to  pay  a  promissory  note  does  not 
give  to  the  holder  of  the  note  the  right  to  assault  the 
defaulting  debtor,  nor  is  the  defendant  in  an  action 
of  tort  allowed  to  plead  in  justification  the  commis- 
sion of  another  distinct  tort  against  defendant  by  the 
plaintiff.  Even  the  statutes  which  provide  for  offsets 
do  not  permit  one  cause  of  action  in  tort  to  be  set  off 
against  another  in  the  same  suit.  , 

As  counsel  for  plaintiff  pointed  out,  in  the  numer- 
ous cases  in  equity  in  which  an  injunction  for  unlaw- 
ful picketing,  etc.,  has  been  granted,  it  has  never,  thus 
far,  been  held  that  the  grievances  which  defendants 
may  have  sustained  at  the  hands  of  complainants 
could  be  set  up  to  defeat  the  cause  of  action  alleged 
in  the  complainant's  bill.  Whether  in  equity  such 
plea  may  be  considered  under  the  maxim  that  he  who 
seeks  equity  must  do  equity,  might  be  an  interesting 
question;  but  we  are  aware  of  no  legal  principle  upon 
which  such  a  defense  may  be  interposed  to  an  action 
at  law  of  the  sort  which  is  alleged  here.  To  admit 
such  a  defense  would  encourage  each  person  who 
might  think  himself  wronged  to  take  the  law  into 
his  own  hands  whenever  he  might  hazard  a  guess 
that  the  sum  total  of  his  grievances  had  reached  such 
proportions  as  to  justify  the  tort  he  was  about  to  in- 
flict. 

We  conclude,  therefore,  that  the  grounds  on  which 
the  trial  court  distinguished  the  case  of  John  Carlson 
from  that  of  Oscar  Carlson  are  not  sound  in  law, 
even  if  we  assume  facts  in  the  record  on  which  such 
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a  distinction  could  be  justly  based.  The  cases  of 
John  Carlson  and  Oscar  Carlson  must  therefore,  ,we 
think,  stand  or  fall  together. 

But  the  defendants  say  that  neither  John  nor  Oscar 
is  entitled  to  recover.  The  briefs  disclose  a  conflict 
in  the  views  of  counsel  for  the  respective  parties  as 
to  the  rule  of  law  by  which  this  question  should  be 
determined.  The  defendants  say  that  the  correct  test 
by  which  to  determine  such  liability,  if  any,  is  the 
primary  purpose  actuating  the  defendants. 

Plaintiffs,  on  the  other  hand,  contend  that  the  cor- 
rect test  is  not  whether  the  ** primary  purpose"  of 
the  defendants  was  good  or  bad;  not  whether  there 
was  ''legal  justification"  for  their  action;  not  whether 
there  was  ''malice."  But  they  say  that  the  correct 
test  lies  in  the  determination  of  whether  the  act  was 
done  within  the  doer's  own  field  of  fundamental  rights 
in  constructively  building  up  his  own  business,  or 
whether  it  has  an  attack  upon  another,  directly  invad- 
ing his  field  of  rights  and  injuring  him. 

In  18  Harvard  Law  Review,  pp.  411  and  412,  Pro- 
fessor Ames,  in  opposition  to  dicta  of  Lord  Watson 
and  Lord  MacNaughten  as  expressed  in  Allen  v.  Flood, 
L.  E.  1  App.  Cas.  1,  states  the  true  rule  to  be: 

"The  wilful  causing  of  damage  to  another  by  a 
positive  act,  whether  by  one  man  alone  or  by  several 
acting  in  concert,  and  whether  by  direct  action  against 
him  or  indirectly,  by  inducing  a  third  person  to  exer- 
cise a  lawful  right,  is  a  tort,  unless  there  was  just 
cause  for  inflicting  the  damage,  and  the  question  of 
whether  there  was  or  was  not  ji^t  cause  will  depend 
in  many  cases,  but  not  in  all,  upon  the  motive  of  the 
actor." 

The  legal  theory  upon  which  the  trial  court  pro- 
ceeded is  not  free  from  doubt.  At  defendants'  re- 
quest the  court  held  as  a  proposition  of  law  that  the 
question  of  whether  the  primary  purpose  of  defend- 
ants in  refusing  or  agreeing  to  refuse  to  sell  material 
was  malicious  (that  is,  one  without  justifiable  excuse) 
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was  one  of  fact  to  be  determined  from  all  the  evidence 
in  the  case ;  that  the  court  should  first  decide  the  ques- 
tion of  fact  as  to  what  was  the  primary  or  ultimate 
purpose  of  defendants  in  refusing  to  sell  materials  to 
plaintiff,  and  that  if  the  court  should  find  from  the 
evidence  that  the  defendants  refused  to  sell  materials 
to  the  plaintiff  for  the  primary  or  ultimate  purpose 
of  protecting  their  business  or  of  conserving  and  ad- 
vancing their  business  interests,  and  not  for  the  pri- 
mary purpose  of  injuring  plaintiff,  or  limiting  pro- 
duction for  the  purpose  of  stifling  compe1;ition  or 
creating  a  monopoly,  then  defendants  were  not  liable 
to  plaintiff  simply  because  the  court  might  further 
believe  that  no  competitive  relationship  existed  be- 
tween plaintiff  and  defendants. 

While,  on  the  other  hand,  if  the  court  should  find 
from  the  evidence  that  the  defendants  had  the  primary 
purpose  to  injure  the  plaintiff,  then  defendants  could 
not  escape  liability  because  the  court  might  further 
find  that  a  competitive  relationship  in  fact  existed 
between  plaintiff  and  defendants  or  some  of  them. 

The  court  also  marked  ''Refused''  the  following 
finding  of  fact  submitted  by  the  defendants : 

**The  court  finds  from  the  evidence  in  this  case  that 
the  primary  purpose  and  ultimate  object  of  the  mate- 
rialmen in  refusing  to  sell  material  was  neither  to 
maliciously  injure  the  plaintiff  nor  to  stifle  competi- 
tion or  create  a  monopoly." 

From  the  above  holdings  the  trial  court  apparently 
adopted  the  theory  of  the  defendants  as  to  the  law 
applicable ;  that  is,  the  theory  that  the  true  test  of  lia- 
bility was  the  primary  or  ultimate  purposes  of  the 
defendants. 

On  the  other  hand,  however,  the  court  marked  **  Re- 
fused" propositions  of  law  specifically  holding  that 
such  was  the  law.  Thus,  the  defendants  ask  the  court 
to  hold  as  a  proposition  of  law  that : 

**The  burden  rests  upon  the  plaintiff  in  this  case 
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to  prove  by  a  preponderance  of  evidence  that  the 
primary  purpose  of  defendants  in  refusing  to  sell  ma- 
terial to  plaintiif  was  (a)  to  maliciously  injure  the 
business  of  plaintiff,  or  (b)  to  limit  the  production  or 
sale  of  material  for  the  purpose  of  stifling  competi- 
tion or  to  create  a  monopoly/* 

The  court  likewise  marked  ** Refused'*  the  request 
on  the  part  of  the  defendants  to  hold  as  a  proposition 
of  law  that: 

**If  the  court  finds  from  the  evidence  that  the  pri- 
mary purpose  of  defendants  in  refusing  to  sell  mate- 
rial to  the  plaintiff,  Oscar  Carlson,  was  to  protect  or 
conserve  and  advance  their  own  business,  and  was  not 
to  limit  the  amount  and  quantity  of  material  sold 
for  the  purpose  of  stifling  competition  or  creating  a 
monopoly,  then  the  defendants  are  not  liable  because 
such  action  on  their  part  may  have  incidentally  in- 
jured the  plaintiff." 

Likewise  the  court  marked  ** Refused'*  the  propo- 
sition that: 

**The  court  holds  as  a  proposition  of  law  that  de- 
fendants had  a  legal  right  to  refuse  to  sell  material 
to  plaintiff  unless  their  primary  purpose  or  ultimate 
object  in  so  doing  was  (a)  to  maliciously  injure  the 
business  of  plaintiff,  or  (b)  to  limit  and  fix  the  amount 
and  quantity  of  material  sold  for  the  purpose  of  sti- 
fling competition  or  creating  a  monopoly/' 

The  defendants  say  that  the  ** ultimate  purpose" 
(this  term  is  used  by  them  as  the  equivalent  of  ** pri- 
mary purpose'*)  of  the  defendant  contractors  was  to 
resist  the  demands  of  the  striking  unions,  to  eliminate 
jurisdictional  and  sympathetic  strikes  and  their  con- 
sequent burdens,  to  eliminate  extortion  by  business 
agents,  and  to  induce  organized  labor  to  abide  by  its 
written  contracts  and,  finally,  to  render  the  industry 
more  certain  and  stable  by  removing  its  burdens. 
They  say  that  the  ultimate  purpose  of  the  material- 
men, and  the  reason  they  refused  to  sell  material,  was 
to  render  the  industry  more  certain  and  stable  by  re- 
moving these  burdens. 
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The  defendants  further  say  that  every  conscious 
act  of  a  rational  human  being  is  divisible  into  three 
elements:  first,  the  motive;  second,  the  purpose;  and 
third,  the  act  itself;  that  purpose,  like  motive,  may 
bQ  single  and  simple,  or  it  may  be  complex  and  plural ; 
that  a  given  act  may  result  from  a  combination  of 
plural  motives  and  plural  purposes,  and  that  a  pur- 
pose may  also  be  alternative  or  be  conditional 

Counsel  asks:  **What  then  is  meant  by  primary 
puri)oseT''  And  answers:  Obviously  what  the  name 
implies, — chief,  principal,  first  in  importance;  and 
even  this  primary  purpose  may  be  multiple,  as  it  is 
said  it  was  here  with  the  contractors,  or  single,  as  it 
claimed  it  was  here  in  the  case  of  the  materialmen, 
viz.,  to  render  their  own  business  more  certain  and 
stable. 

In  many  of  the  decisions  cited  the  courts  have  dis- 
tinguished between  primary  and  secondary  puri)ose, 
but  neither  in  these  decisions  nor  in  the  argument  of 
counsel  nor  in  the  law  dictionaries  do  we  find  that 
the  phrase  ** primary  purpose''  has  been  judicially 
defined.  The  words  chief,  principal,  first  importance, 
may  well  be  taken  to  convey  and  express  the  mean- 
ing of  the  word  ''primary,''  but  these  only  in  part 
define  the  meaning  of  the  phrase.  To  get  at  that  it  is 
necessary  to  ascertain  also  the  meaning  of  the  word 
''purpose."  That  word  as  used  in  this  phrase  and 
in  this  connection  is  a  noun.  It  is  defined  by  Webster 
as:  "That  which  one  sets  before  himself  as  an  object 
to  be  attained ;  the  end  or  aim  to  be  kept  in  view  in 
any  plan,  measure,  exercise  or  operation;  design;  in- 
tention." The  Century  Dictionary  defines  the  word 
to  mean  "anything  proposed  or  intended;  an  object  to 
be  kept  in  view  or  subserve  in  any  operation  or  course 
of  action  under  the  proposed  aim."  The  word  is  de- 
rived from  Latin  words,  which  literally  mean  to  place 
in  a  position ;  and  as  used  here  is  intended  to  refer  to 
a  particular  state  of  the  individual  will  at  a  particular 
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time.  In  other  words,  it  is  akin  to  intention,  and  we 
think  that  the  phrase  '* primary  purpose"  as  used  in 
this  connection  may  properly  be  held  to  mean  the 
principal  or  fixed  intention  with  which  an  act  or  course 
of  conduct  is  undertaken,  and  within  this  meaning 
the  *' primary''  as  distinguished  from  the  ** second- 
ary'' purpose  with  which  the  defendants  entered 
upon  the  plan  then  in  contemplation,  included  any 
one  of  a  number  of  things — not  only  the  ultimate  end 
to  be  accomplished,  but  also  the  acts  which,  accord- 
ing to  the  plan  in  the  minds  of  those  who  agreed  upon 
it,  would  be  put  into  effect  in  order  to  obtain  and  real- 
ize the  ultimate  aim. 

The  defendants  had  the  intention  and  the  purpose, 
by  the  use  of  peaceful  but,  notwithstanding,  power- 
ful means,  to  compel  the  striking  carpenters  to  accept 
less  than  one  dollar  an  hour  for  their  work.  That  was 
the  primary  and  ultimate  object  of  their  plan.  They 
also  had  in  mind  the  purpose  and  intention  to  take 
the  preliminary  steps  which  would  bring  about  that 
result. 

Mr.  Craig,  the  principal  witness  for  the  defense, 
and  whose  oflSce  as  secretary  of  the  Contractors'  As- 
sociation gives  weight  to  his  testimony,  says:  *'The 
materialmen  in  refusing  to  thus  sell,  acted  in  combina- 
tion mth  each  other  and  with  the  contractors  to  at- 
tain the  immediate  common  object  of  making  it  impos- 
sible for  the  striking  unions  to  secure  employment 
which  they  otherwise  would  have  secured." 

The  steps  by  which  this  object  was  to  be  obtained 
ultimately  were,  first,  to  form  a  combination  which 
would  prevent  the  sale  of  all  building  materials,  and 
thus  injure  if  not  destroy  the  business  of  all  independ- 
ent builders;  and  second,  to  prevent  employment  of 
any  carpenters,  thus  taking  from  them  their  means 
of  livelihood,  compelling  them  to  accept  a  lower  rate 
of  wages.  All  these  purposes  were  included  in  and  a 
part  of  the  original  plan,  to  effect  which  the  combina- 
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tion  was  devised,  and  to  which,  in  order  that  it  might 
be  accomplished,  the  individual  wills  of  the  defend- 
ants were  surrendered  to  those  whose  particular  work 
it  was  to  bring  about  these  results. 

Each  one  of  the  defendants  must,  we  think,  be  held 
to  have  intended  all  things  which  were  the  natural 
and  probable  results  of  the  causes  which  they  set  in 
motion.  Primary  purpose  does  not,  we  think,  differ 
materially  from  primary  intention,  and  every  re- 
sponsible human  being  is  presumed  to  intend  the 
thing  which  is  the  natural  and  probable  result  of  his 
acts.  In  law,  intention  is  not  determined  by  what  any 
given  individual  or  individuals  may  say  was  the  sub- 
jective condition  of  their  wills  at  a  particular  time; 
but  rather  is  conclusively  presumed  from  objective 
realties  which  the  particular  state  of  mind  has  brought 
about.  These  defendants  may  have  hoped  to  put  an 
end  to  graft  and  other  wrongs  which  from  this  rec- 
ord, without  contradiction,  it  appears  existed ;  but  no 
one  can  read  this  entire  record,  including  the  nego- 
tiations which  led  up  to  the  strike  and  to  the  lockout 
and  continued  until  its  close,  without  being  forced  to 
the  conclusion  that  no  one  of  these  wrongs  was  the 
real  cause  of  the  controversy.  It  was  not  begun  be- 
cause of  any  one  of  these  matters,  and  its  settlement 
was  not  delayed  for  any  such  cause.  The  struggle 
was  in  its  last  anaylsis  purely  and  simply  over  a  ques- 
tion of  wages.  The  carpenters  tried  to  get  one  dollar 
an  hour  for  their  services;  the  contractors  desired 
to  obtain  their  services  for  less  compensation.  This 
was  the  nub  of  the  controversy.  Who  was  in  the  right 
it  is  not  necessary  for  us  to  decide.  It  may  be  that 
from  a  moral  standpoint  the  striking  carpenters 
should  have  submitted  the  question  to  arbitration, 
but  it  does  not  appear  that  there  was  any  legal  duty 
upoa,  or  power  in,  any  one  of  these  plaintiffs  to  com- 
pel them  to  do  so. 

While  engaged  in  this  industrial  battle,  the  high- 
voL  ccxxrv  %9 
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est  obligation  of  each  and  all  was  to  obey  the  law  of 
the  land.  That  law  allowed  the  carpenters  to  strike ; 
it  allowed  the  contractors  to  lock  out  the  carpenters; 
but  it  did  not  allow  either  party  to  the  controversy  to 
break  the  law.  We  think  that  the  purpose  of  the 
defendants  was  wrongful  and  in  violation  of  the  law. 
Having  so  concluded  it  will  be  unnecessary  to  discuss 
the  many  cases  cited  by  the  defendants  tending  to  up- 
hold the  test  which  defendants  contend  should  be  ap- 
plied. 

''Now,  intentionally  to  do  that  which  is  calculated 
in  the  ordinary  course  of  events  to  damage,  and  which 
does,  in  fact,  damage  another  in  that  other  person's 
property  or  trade,  is  actionable,  if  done  without 'just 
cause  or  excuse.  Such  intentional  action,  when  done 
without  just  cause  or  excuse,  is  what  the  law  calls  a 
malicious  wrong."  Lord  Bowen  in  Mogul  S.  S.  Co. 
V.  McGregor,  L.  R.  23  Q.  B.  Div.  598,  p.  613. 

In  Doremu^  v.  Hermessy,  176  111.  608,  the  court  in 
holding  the  defendants  liable,  said: 

**  Malice,  as  here  used,  does  not  merely  mean  an 
intent  to  harm,  but  means  an  intent  to  do  wrongful 
harm  and  injury.  An  intent  to  do  a  wrongful  hami 
and  injury  is  unlawful,  and  if  a  wrongful  act  is  done 
to  the  detriment  of  the  right  of  another,  it  is  malicious, 
and  an  act  maliciously  done  with  the  intent  and  pur- 
pose of  injuring  another  is  not  lawful  competition." 

We  have  not  cited  authorities  to  any  great  extent 
because  it  is  conceded  that  tHere  are  in  our  own  State 
no  cases  which  may  not  in  some  respects  be  distin- 
guished from  these.  But  the  defendants  contend  that 
in  two  cases.  Cote  v.  Murphy,  159  Pa.  St.  420,  and 
Buchanan  v.  Kerr,  159  Pa.  St.  433,  it  has  been  ex- 
pressly held  that  contractors  and  materialmen  may 
combine  to  resist  the  demands  of  striking  carpenters 
to  obtain  higher  wages,  and  that  neither  the  material- 
men nor  the  contractors  are  in  such  case  liable  for 
refusing  to  sell  to  independent  contractors  or  to  oth- 
ers.   For  several  reasons  we  do  not  regard  these  cases 
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as  controlling  here.  In  the  first  place,  because  we  think 
the  positive  provisions  of  the  statute,  as  well  as  the 
necessary  inferences  to  be  deduced  from  well-consid- 
ered cases  in  our  courts,  preclude  us  from  giving  to 
these  decisions  the  force  of  law;  and  also  because  we 
think  the  opinions  there  expressed  were  not  necessary 
to  the  decisions.  It  is  the  conceded  law  that  in  actions 
based  upon  conspiracy  the  plaintiff  may  not  succeed 
where  the  element  of  real  damage  is  absent.  That 
element  was  absent  in  those  cases,  and  therefore  by 
the  weight  of  authority  the  action  could  not  be  sus- 
tained. 

That  point  having  been  determined,  the  further 
matter  considered  was  not  necessary  to  a  decision. 
Indeed,  as  to  the  dicta  there  expressed,  these  cases 
have  not  met  with  approval  generally  and,  it  would 
seem,  have  not  since  been  followed  by  the  courts  in 
which  they  were  declared.  Erdman  v.  Mitchell,  207 
Pa.  St.  79;  Bausbach  v.  Reiff,  244  Pa.  559. 

The  conclusion  we  have  reached,  that  the  court  was 
justified  in  finding  that  the  primary  purpose  of  the 
defendants  was  to  directly  injure  John  Carlson  and 
indirectly  injure  Oscar  Carlson,  has  made  it  unneces- 
sary for  us  to  discuss  the  numerous  points  urged  by 
the  respective  parties  and  the  long  line  of  cases  cited 
in  support  of  their  respective  contentions.  Among 
these  are  a  number  of  cases  cited  by  the  defendants 
to  sustain  their  theory  that  as  the  indi\ddual  dealers 
in  materials  had  a  right  to  sell  or  not  to  sell  to  whom- 
soever they  might  please,  it  was  lawful  for  them  to 
do  in  combination  that  which  each  might  do  separately. 
While  this  is  held  to  be  the  law  of  some  States,  we 
do  not  understand  it  to  be  generally  so  held.  In  a 
note  to  Auburn  Draying  Co.  v.  Wardell,  227  N.  Y.  1, 
6  A.  L.  E.  912,  it  is  said: 

*'The  great  preponderance  of  opinion  is,  however, 
that  the  unlawful  means  which  will  render  a  combina- 
tion to  do  an  act  by  such  means  a  conspiracy  are  not 
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necessarily  such  as  would  be  wrongful  if  employed  by 
a  single  individual,  but  that  the  mere  force  of  num- 
bers may  create  a  difference,  not  only  of  degree,  but 
also  of  kind.'' 

Indeed,  if  any  other  rule  were  to  be  adopted,  it 
would  seem  as  if  the  law  of  conspiracy  as  hitherto 
interpreted  by  the  courts  is  at  an  end. 

Defendants  have  relied  very  much  upon  Kemp  v. 
Division  No.  241,  supra.  That  case  was  decided  by  a 
divided  court.  The  prevailing  opinion  was  by  Mr. 
Justice  Cooke,  and  two  other  judges  concurred  therein. 
One  other,  Mr.  Justice  Carter,  concurred  specially,  re- 
fusing to  be  bound  by  the  reasoning  of  the  opinion. 
Three  judges  dissented,  saying: 

**We  do  not  understand  that  the  views  of  three 
justices  as  expressed  in  the  opinion  of  Mr.  Justice 
Cooke,  or  our  own  opinion  as  to  the  legal  questions 
involved  in  this  case,  establishes  the  law  of  tMs  State, 
but  that  the  concurrence  of  a  fourth  justice  in  the 
conclusion  that  the  judgment  of  the  Appellate  Court 
shall  be  reversed  and  the  decree  of  the  Circuit  Court 
aflBrmed  disposes  of  this  case.'' 

In  view  of  this  statement  we  have  hesitated  to  ac- 
cept the  legal  propositions  stated  in  the  prevailing 
opinion  as  settled  la^w,  but  we  are  able  to  gather  from 
reading  all  the  opinions  filed  in  that  case  that  this 
particular  proposition  for  which  defendants  contend 
is  contrary  to  the  views  of  the  majority  of  the  Su- 
preme Court  as  at  that  time  constituted.  The  opin- 
ion by  Mr.  Justice  Cooke  states : 

'*  Ordinarily  it  is  true  that  what  one  individual  may 
rightfully  do,  he  may  do  in  combination  with  others. 
In  some  jurisdictions  the  question  of  the  purpose  or 
motive  in  such  cases  as  this  is  not  inquired  into.  But 
in  other  jurisdictions  the  opposite  view  is  held,  for 
the  very  apparent  reason  that  acts  done  by  a  combina- 
tion of  individuals  may  be  made  much  more  potent 
and  effective  than  the  same  acts  done  by  an  individual, 
and  we  believe  the  greater  weight  of  authority  to  be 
that  what  one  individual  may  lawfully  do,  a  combina- 
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tion  of  individuals  has  the  same  right  to  do,  provided 
they  have  no  unlawful  purpose  in  view.'' 

At  page  243,  Mr.  Justice  Carter  says : 

''Many  argue  that  what  one  person  may  lawfully 
do,  any  number  of  persons  by  concerted  action  may 
also  lawfully  do.  As  a  practical  matter  this  is  not 
always  true.  *It  is  plain  that  a  strike  by  a  combina- 
tion of  persons  has  a  power  of  coercion  which  an  indi- 
vidual does  not  have.  The  result  of  this  greater 
power  of  coercion  on  the  part  of  a  combination  of 
individuals  is,  that  what  is  lawful  for  an  individual 
is  not  the  test  of  what  is  lawful  for  a  combination  of 
individuals.'  {Pickett  v.  Walsh,  192  Mass.  572.)  One 
man,  it  is  true,  because  of  his  leadership  in  labor  cir- 
cles,^  or  his  large  capital,  might  commit  and  be  liable 
for  the  same  damage  as  a  body  of  men,  acting  in  con- 
sort." 

It  thus  appears  that  the  proposition  for  which  de- 
fendants contend  was  in  the  Kemp  case  repudiated 
by  a  majority  of  the  court. 

There  are  many  other  points  made  by  tte  respective 
parties  and  leading  authorities  of  America  and 
Europe  are  cited  in  support  thereof;  but  the  views 
already  expressed  make  a  consideration  of  these  un- 
necessary. 

Cases  of  this  sort  usually  involve  the  determina- 
tion of  the  rights  of  members  of  different  classes  in 
the  community, — the  employer  and  capital,  the  em- 
ployee and  labor.  Very  frequently  in  cases  of  this 
kind,  the  plaintiffs  and  complainants  have  belonged 
to  the  first-named  class.  The  individual  members  of 
both  these  classes  are  equal  before  the  law.  We  have 
in  this  case  followed  rules  of  law  announced  in  Gomp- 
ers  V.  Buck's  Stove  &  Rcmge  Co.,  supra,  of  which  bit- 
ter complaint  has  often  been  made  by  the  employee. 
These  rules  are  now  held  applicable  and  applied  to 
the  employer. 

It  has  been  a  real  pleasure  to  examine  the  cases 
cited  in  the  very  able  briefs.     The  fine  thing  about 
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these  cases  is  that  they  disclose  the  evident  purpose 
of  the  courts  without  discrimination  to  render  unto 
every  man  his  due. 

In  this  case  the  judgment  of  the  trial  court  will  be 
reversed  and  judgment  entered  here  in  favor  of  the 
plaintiff  below,  appellant  here,  and  against  the  de- 
fendants, appellees,  in  the  sum  of  $396. 

Reversed  with  judgment  here. 

Devbe,  p.  J.,  and  McSurely,  J.,  concur. 


City    of   Chicago,   Appellee,    v.    Frank   P.   Danisch, 

Appellant. 

Gen.  No.  26,825. 

1.  Clerks  of  ooubts — Uahility  of  Municipal  Court  clerk  for  in- 
terest on  deposits.  Under  section  4,  part  2,  art.  12,  Cities  and  Vil- 
lages Act  (Cahiirs  111.  St.  ch.  24,  If  286),  providing  that  neither 
the  treasurer  nor  any  other  oflacer  of  the  City  of  Chicago,  having 
public  funds  in  his  possession,  shall  be  entitled  to  interest  accruing 
thereon,  but  the  same  shall  inure  to  the  benefit  of  the  city,  a  former 
municipal  court  clerk  was  liable  to  the  city  for  interest  on  moneys 
deposited  by  him  as  clerk  during  his  term  of  office  in  various  banks 
in  said  city,  and  the  term  "public  funds"  was  held  to  mean  all 
funds  in  the  hands  of  the  clerk  which  he  had  not  otherwise  ac- 
counted for,  and  liability  could  not  be  avoided  by  showing  that  the 
various  sums  of  interest  earned  had  been  so  mingled  with  each 
other  that  it  was  impossible  for  the  owners  to  identify  them,  as 
the  duty  of  segregating  the  interest  on  daily  balances,  so  as  to  show 
to  whom  the  interest  thereon  was  due,  devolved  upon  the  clerk. 

2.  Appeal  and  ebror — when  constitutionality  of  statute  not  con- 
sidered. The  point  that  a  statute  in  question  was  unconstitutional 
was  not  considered,  for  the  reason  that  by  taking  an  appeal  to  the 
Appellate  Court  the  point  was  waived. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Anton 
T.  Zeman,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1921.  Affirmed.  Opinion  filed  April  3,  1922.  Certiorari  denied  by 
Supreme  Court  (making  opinion  final). 
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Sabath  &  Stafford,  for  appellant ;  Charles  B.  Staf- 
ford and  Thomas  M.  Zasadil,  Jr.,  of  counsel. 

Samuel  A.  Ettelson,  for  appellee ;  Leon  Hornstbin 
and  EoBERT  C.  O'Connbll,  of  counseL 

Mr.  Justice  Matchbtt  delivered  the  opinion  of  the 
court. 

The  appellant  was  defendant  below,  and  appeals 
from  a  judgment  rendered  against  hun  and  in  favor 
of  the  City  of  Chicago  in  the  sum  of  $14,123.35.  Judg- 
ment was  entered  on  the  finding  of  the  court,  to  which 
the  cause  was  submitted  by  agreement  of  the  parties. 
The  declaration  consisted  of  special  counts,  to  which 
were  attached  the  common  counts,  with  a  copy  of  the 
account  sued  on.  The  defendant  filed  a  plea  of  the 
general  issue  with  an  affidavit  of  merits.  The  demand 
of  plaintiff  was  on  account  of  interest  on  moneys  de- 
posited by  the  defendant  as  clerk  of  the  municipal 
court  of  Chicago,  during  his  term  of  office,  in  various 
banks  of  the  City  of  Chicago.  There  is  practically 
no  conflict  in  the  evidence. 

Plaintiff  was  the  clerk  of  the  municipal  court  of 
Chicago,  and  after  the  expiration  of  his  term  of  office 
turned  over  to  his  successor  in  office  all  moneys  re- 
maining in  the  banks  to  his  credit  as  clerk,  with  the 
exception  of  the  amount  for  which  judgment  was  en- 
tered. The  sum  was  placed  by  him  in  the  Kasper 
State  Bank  to  his  personal  credit. 

The  evidence  tends  to  show  that  this  sum  repre- 
sents accumulated  interest  on  the  daily  balances  of 
his  accounts  as  clerk  on  which  the  banks,  by  agree- 
ment with  defendant,  paid  interest  at  the  rate  of  2 
per  cent  per  annum.  As  a  practical  matter,  the  evi- 
dence indicates  it  would  be  impossible  to  determine 
from  which  particular  funds  deposited  with  the  de- 
fendant in  his  official  capacity  this  interest  money 
was  derived.    It  was  made  to  appear  that  part  of  it, 
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at  least,  as  much  as  $3,000  of  the  amount,  was  derived 
from  funds  belonging  to  the  City  of  Chicago,  but  the 
exact  proportion  thereof  derived  from  funds  belong- 
ing to  the  city  was  not  proved  on  the  trial,  and  the 
rulings  of  the  court  indicate  that  this  was  regarded 
as  an  immaterial  matter. 

The  plaintiff  based  its  right  of  recovery  on  section 
4,  part  2,  art.  12,  Cities  and  Villages  Act  (CahilPs  111. 
St.  ch.  24,  Tf  286),  which  provides  as  follows: 

**  Neither  the  treasurer  nor  any  other  officer  of  the 
City  of  Chicago,  having  public  funds  in  his  possession 
or  custody,  shall  be  entitled  to  the  interest  accruing 
thereon  or  any  part  thereof,  but  such  interest  shall 
inure  to  the  benefit  of  such  city,  and  be  paid  into  its 
treasury. ' ' 

It  is  the  contention  of  the  City  of  Chicago  that 
the  term  ** public  funds'*  means  all  funds  in  the  hands 
of  the  clerk  which  he  has  not  otherwise  accounted 
for.  It  concedes  that  the  statute  is  not  applicable 
to  any  special  fund  held  by  the  clerk  which  is  a  trust 
fund,  where  the  interest  would  follow  the' trust.  As 
a  matter  of  fact,  the  evidence  tended  to  show  that 
all  such  funds  had  been  fully  accounted  for  by  the 
clerk  and  the  amount  thereof  turned  over  to  the  par- 
ties entitled  to  the  same.  If  it  was  possible  to  segre- 
gate the  interest  on  the  daily  balances  so  as  to  show 
the  various  parties  to  whom  the  interest  thereon  was 
due,  that  duty  devolved  on  the  clerk,  and  we  think  he 
cannot  escape  his  liability  to  the  city  by  showing  that 
these  various  sums  of  interest  earned  have  been  so 
mingled  with  each  other  that  it  is  impossible  for  the 
owners  to  identify  them. 

Appellant  contends  that  the  statute  in  question  is 
unconstitutional,  but  this  point  cannot  be  considered, 
by  us,  for  the  reason  that  by  taking  an  appeal  to  this 
court  the  point  was  waived. 

Without  discussing  the  question  at  length,  we  think 
that  the  cases  of  People  ex  rel.  Cameron  v.  Flynn,  265 
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111.  414,  and  United  States  v.  Mosby,  133  U.  S.  273,  are 
applicable,  and  sustain  the  theory  of  construction  for 
which  the  city  ,  contends.  In  the  last-named  case, 
where  an  oflBcial  claimed  that  the  interest  on  certain 
moneys  which  were  deposited  with  him  in  his  oflScial 
capacity  was  his  own  property,  the  court  said : 

*  *  This  was  disallowed,  and  we  think  properly.  The 
moneys  are  stated  to  be  *  public  moneys,'  in  respect 
to  which  the  consul  was  a  trustee,  and  any  interest 
which  he  received  on  the  funds  belonged  to  the  United 
States.  He  was  not  required  to  put  the  funds  out  at 
interest,,  but  if  he  did  so  the  accretion  belonged  to  the 
government.''  See  also  Lake  Coimty  v.  Wester  field, 
273  lU.  124. 

The  judgment  of  the  circuit  court  will  be  affirmed. 

Affirmed. 

Dbveb,  p.  J.,  and  McSubely,  J.,  concur. 


Gustin  Bacon  Manufacturing  Company,  Appellee,  y. 
First  National  Bank  of  Englewood,  Appellant. 

Gen.  No.  26,869. 

1.  Banks  and  banking — when  hank  liable  to  maker  of  check  for 
amount  thereof.  Where  a  check  was  mailed  by  a  purchaser  of  goods 
to  the  Chicago  office  of  the  seller  and  notice  of  rejection  of  the 
articles  was  received  at  such  Chicago  office  prior  to  the  arrival  of 
the  check,  and  where  the  manager  directed  an  employee  to  mail 
the  check  to  the  principal  office,  as  the  Chicago  office  had  no  au- 
thority to  indorse  checks,  but  instead  of  so  mailing  the  check  the 
employee  indorsed  it  and  deposited  it  to  his  own  account  with  his 
bank,  and  before  the  latter  had  actual  notice  of  irregularity  the 
proceeds  had  been  practically  checked  out  by  such  employee,  and 
where  the  bank.  In  an  action  by  the  maker  to  recover  the  amount 
of  the  check,  claimed  that  such  employee  had  authority  to  Indorse 
the  check,  the  defense  was  not  sustained  and  the  bank  was  held 
liable,  where  although  it  appeared  that  such  employee  had  with 
another  pnce  carried  on  business  in  the  same  name  as  the  payee 
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of  the  check  and  had  at  one  time  represented  such  payee,  all  author- 
ity to  do  so  had  been  withdrawn  prior  to  the  transaction  in  question. 

2.  Banks  and  banking — when  hank  liable  to  maker  of  check  in 
trover.  In  an  action  agakist  a  bank  by  the  maker  of  a  check  which 
had  been  wrongfully  indorsed  by  a  party  other  than  the  payee  and 
deposited  to  the  credit  of  such  party  and  the  funds  withdrawn,  the 
burden  of  proving  the  authority  of  such  party  to  indorse  the  check 
was  upon  defendant,  and  failing  therein,  and  no  other  defense  being 
interposed,  the  bank  was  liable  in  trover  for  the  conversion  of  the 
check  upon  payment  by  It  to  such  party. 

8.  Banks  and  banking — who  is  proper  party  to  bring  action 
against  bank  for  amount  of  check.  Where  a  check  was  delivered  in 
payment  for  goods  which  were  rejected  and  returned,  and  notice  of 
the  rejection  reached  the  manager  of  the  payees'  Chicago  oflce  prior 
to  the  receipt  of  the  check,  it  was  the  duty  of  the  payee  to  return 
the  check  to  the  maker  as  he  was  the  true  owner  of  the  check  and 
of  the  fund  represented  by  It,  and  therefore  such  maker  was  the 
proper  party  to  bring  an  action  for  the  amount  of  the  check  agairst 
the  bank  which  paid  the  proceeds  of  the  check  to  one  of  its  de- 
positors, who  was  an  employee  of  such  Chicago  ofQce  of  the  payees, 
pursuant  to  a  forged  Indorsement  of  the  payees'  name;  and  such 
right  of  action  was  not  in  the  payees  because  they  at  no  time  made 
any  claim  against  the  maker  on  account  of  the  transaction. 

4.  Banks  and  banking — amount  to  which  maker  of  check  suing 
bank  in  trover  damaged.  In  trover  by  the  maker  of  a  check  against 
a  bank  which  had  paid  the  amount  of  the  check  to  one  of  its  <le- 
positors  pursuant  to  a  fraudulent  indorsement,  the  face  value  of 
the  check  having  been  paid,  plaintiff  was  damaged  to  that  amount, 
as  the  value  of  the  property  in  the  action  for  conversion  is  fixed  as 
of  the  date  of  the  conversion. 

6.  Banks  and  banking — when  rule  as  to  one  of  innocent  parties 
who  must  bear  loss  not  applicable  in  favor  of  bank.  The  rule  that 
where  one  of  two  innocent  parties  must  suffer  loss,  he  who  is  the 
cause  or  occasion  of  that  confidence  by  which  the  loss  has  been 
brought  about  ought  to  bear  it,  had  no  application  In  favor  of  a 
bank  which  paid  a  check  pursuant  to  a  fraudulent  indorsement, 
because  the  maker  owed  no  legal  duty  to  the  bank  and  was  not 
bound  to  stop  payment  upon  his  rejection  of  the  goods  for  which 
the  check  had  been  given,  or  to  assume  that  a  depositor  in  such 
bank  would  forgo  an  indorsement,  or  to  presume  that  the  bank, 
without  taking  precautions,  would  collect  and  pay  the  amount  of 
the  check  in  reliance  on  such  forged  indorsement. 

6.  Banks  akd  banking — when  contributory  negligence  not  avail- 
able to  banks  <u  defense.  Contributory  negligence  is  not.  generally 
speaking,  a  defense  in  actions  against  banks  for  conversion  because 
of  the  payment  of  a  check  pursuant  to  fraudulent  Indorsement.    On 
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the  contrary,  the  defendant  In  such  an  action  was  bound  to  ascer- 
tain the  genuineness  of  the  indorsement  upon  the  check  in  question 
at  its  peril. 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Chables 
A.  Williams,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1921.  Affirmed.  Opinion  filed  April  3,  1922.  Rehearing  de- 
nied April  17,  1922. 

Habris  F.  Williams,  for  appellant;  Cybus  Heren, 
Jambs  A.  O'Callaghan  and  Eldon  M.  Votaw,  of  coim- 
seL 

Alden,  Latham  &  Young,  for  appellee;  Charles 
Martin,  of  counsel. 

Mr.  Justice  Matchett  delivered  the  opinion  of  the 
court. 

The  defendant  below,  First  National  Bank  of  Engle- 
Wood,  appeals  to  this  court  from  a  judgment  in  favor 
of  Gustin  Bacon  Manufacturing  Company,  a  corpora- 
tion, plaintiff.  The  judgment  was  entered  on  the  find- 
ing of  the  court. 

The  plaintiff's  statement  of  claim  alleged  that  on 
the  18th  day  of  October,  1919,  it  was  the  owner  and 
lawful  possessor  of  a  certain  check  drawn  by  it  on 
the  New  England  National  Bank  of  Kansas  City,  Mis- 
souri, payable  to  the  order  of  John  Lord's  Sons,  dated 
October  10,  1919,  for  the  sum  of  $2,175.92;  that  the 
defendant  wrongfully  and  without  authority  from  the 
plaintiff  procured  possession  of  the  check  without 
the  indorsement  of  the  payee,  the  said  **John  Lord's 
Sons,"  or  by  their  authority,  and  converted  said 
check  and  amount  of  money  represented  by  it  to  its 
own  use ;  that  the  indorsement  appearing  on  the  check 
was  a  forgery  and  was  placed  thereon  before  it  came 
into  possession  of  defendant;  that  plaintiff  has  de- 
manded payment  by  the  defendant  of  the  amount  of 
the  check,  which  has  been  refused. 
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To  this  statement  the  defendant  bank  filed  an  affi- 
'  davit  of  merits,  alleging  a  good  defense  to  the  whole 
of  the  demand,  which  was  stated  to  be  that  the  defend- 
ant was  the  owner  of  the  check  on  October  18,  1919, 
and  lawfully  possessed  of  it;  that  it  did  not  wrong- 
fully procure  possession  of  the  check  without  author- 
ity and  that  the  indorsement  was  not  a  forgery. 

The  affidavit  further  alleged  that  the  plaintiff  did 
not  exercise  due  diligence  in  notifying  the  drawee  bank 
of  any  irregularities  in  the  transfer  or  indorsement 
of  the  check,  or  of  its  objection  to  the  payment  of 
the  check,  and  that  plaintiff  was  negligent  in  failing 
to  stop  payment  thereon.  The  court  found  the  issues 
against  the  defendant  and  assessed  the  damages  at 
the  sum  of  $2,298.23,  the  amount  of  the  check  with 
interest  thereon.  Findings  of  fact  and  propositions 
of  law  were  submitted  to  the  court  by  the  respective 
parties,  and  the  rulings  of  the  court  thereon  appear 
in  the  record. 

As  to  the  material  facts  there  seems  to  be  little 
dispute.  Harry  and  Charles  Lord  were  a  copartner- 
ship, doing  business  under  the  name  of  John  Lord's 
Sons.  Their  principal  office  and  place  of  business  was 
in  Philadelphia,  Pennsylvania.  The  business  of  the 
copartnership  was  the  manufacture  and  sale  of  cot- 
ton and  woolen  waste.  The  copartnership  at  the  time 
this  transaction  occurred  had  an  office  at  939  West 
Van  Buren  street,  Chicago.  The  manager  of  the  Chi- 
cago office  at  that  time  was  one  Melvin.  He  employed 
as  a  clerk  in  his  office  Walter  J.  Riddle,  who  at  a 
prior  time  had  been  a  member  of  a  copartnership 
consisting  of  himself  and  one  Rivet,  which  did  busi- 
ness under  the  name  of  John  Lord's  Sons,  and  which 
represented  the  Philadelphia  copartnership  as  its 
agent  in  Chicago  and  contiguous  territory.  This  co- 
partnership, however,  had  ceased  to  act  for  John 
Lord's  Sons  prior  to  the  transaction  out  of  which  this 
controversy  arose.    Riddle  was  afterwards  employed 
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by  Melvin  on  account  of  his  knowledge  of  the  trade 
and  business.  Neither  he  nor  Melvin  had  authority 
to  indorse  checks  which  were  payable  to  the  order  of 
John  Lord's  Sons,  the  members  of  the  copartnership 
reserving  the  right  to  tnemselves ;  and  all  checks 
were  indorsed  by  them.  These  checks  were  usually 
indorsed  with  a  rubber  stamp,  which  read,  **For  de- 
posit only  to  the  credit  of  John  Lord's  Sons." 

A  carload  of  waste  was  sold  to  plaintiff  through 
Riddle.  After  giving  the  order  for  the  carload  of 
waste  the  plaintiff  on  October  10,  1919,  drew  its  check 
to  the  order  of  John  Lord's  Sons  on  the  New  England 
National  Bank,  Kansas  City,  Missouri,  and  mailed 
this  check  in  an  envelope  addressed  to  John  Lord's 
Sons  at  the  Chicago  office.  Later  plaintiff  rejected 
the  car  of  waste  and  it  was  returned  to  Chicago, 
placed  in  the  warehouse  and  afterwards  sold  to  other 
parties.  The  notice  that  the  waste  was  rejected 
reached  the  Chicago  office  prior  to  the  arrival  of  the 
check.  The  manager,  Mr.  Melvin,  directed  Riddle  to 
mail  the  check  to  the  Philadelphia  office.  Riddle  took 
the  check  but  did  not  send  it  to  Philadelphia.  He  had 
an  account  with  the  defendant  bank.  He  indorsed  the 
check  John  Lord's  Sons  and  W.  J.  Riddle,  and  so 
indorsed  deposited  it  in  his  account  with  the  defendant 
bank,  which  received  the  same  for  collection,  and  about 
two  weeks  thereafter  the  amount  of  the  check  was  by 
the  defendant  bank  credited  to  Riddle's  account. 
Thereafter,  and  before  the  defendant  bank  had  any 
actual  notice  of  irregularity.  Riddle  checked  out  the 
proceeds  with  the  exception  of  $18.54. 

November  19,  defendant  was  informed  that  Riddle 
had  no  authority  to  indorse  the  check. 

The  contention  is  made  by  the  appellant  that  Riddle 
had  authority  to  indorse  the  check;  but  there  is,  we 
think,  no  evidence  in  the  record  from  which  such  au- 
thority may  be  justly  inferred.  There  was  a  firm,  as 
already  stated,  composed  of  Rivet  and  Riddle,  doing 
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business  under  the  name  of  John  Lord's  Sons.  This 
copartnership  at  one  time  represented  John  Lord's 
Sons  of  Philadelphia,  but  all  authority  so  to  do  had 
been  withdrawn  prior  to  this  transaction. 

After  the  case  was  closed  the  defendant  asked  leave 
to  have  it  opened  up,  which  request  was  granted,  and  the 
court  received  evidence  to  the  effect  that  this  copart- 
nership of  Rivet  and  Riddle  had,  some  months  prior 
to  the  transaction,  an  account  with  the  defendant  bank, 
which  account  had  in  fact  been  closed.  The  checks 
received  in  evidence,  drawn  in  connection  with  that 
account,  show  that  the  same  were  not  drawn  nor  the 
firm  indorsement  thereon  made  in  the  same  maimer 
as  the  indorsement  made  by  Riddle  on  the  check  in 
controversy.  There  is  no  evidence  tending  to  show 
that  the  defendant  bank  at  any  time  supposed  that 
it  was  dealing  with  that  copartnership  in  this  transac- 
tion or  relied  upon  any  such  supposed  fact  We  think 
that  evidence  was  therefore  wholly  immaterial  The 
burden  of  proving  authority  of  Riddle  to  indorse  the 
check  in  controversy  was  upon  the  defendant  bank, 
which  received  the  check  from  him.  Jackson  Paper 
Mfg.  Co,  V.  Commercial  Nat.  BQ,nk,  199  111.  151 ;  Ham- 
lin's  Wizard  Oil  Co.  v.  United  States  Exp.  Co.,  265 
ni.  156  [7  N.  C.  C.  A.  638] ;  Merchants'  Nat.  Bank  of 
Peoria  v.  Nichols  d  Shepard  Co.,  223  111.  41.      > 

The  law  applicable  to  the  facts  is  stated  in  Morse 
on  Banks  and  Banking,  vol.  1,  sec.  248,  where  it  is 
said: 

**If  a  negotiable  instrument,  having  a  forged  in- 
dorsement, comes  to  the  hands  of  a  bank  and  is  col- 
lected by  it,  the  proceeds  are  held  for  the  rightful 
owners  of  the  paper,  and  may  be  recovered  by  them, 
although  the  bank  gave  value  for  the  paper,  or  has 
paid  over  the  proceeds  to  the  party  depositing  the 
instrument  for  collection." 

The  indorsement  of  Riddle  being  unauthorized,  un- 
less some  other  defense  is  made  to  appear,  the  de- 
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fendant  was,  under  the  authorities,  liable  in  trover 
for  the  conversion  of  the  check  upon  payment  by  de- 
fendant to  Riddle.  Bentley,  Murray  S  Co.  v.  LaSaile 
Street  Trust  £  Savings  Bank,  197  HI.  App.  322;  Rauch 
V.  Ft.  Dearborn  Nat.  Bank,  223  HI.  507 ;  Talbot  v.  Bank 
of  Rochester,  1  Hill  (N.  Y.)  295;  State  Bank  of  Chi- 
cago V.  Mid-City  Trust  d  Savings  Bank,  217  111.  App. 
81. 

The  copartnership  of  which  Riddle  was  a  member 
had  nothing  to  do  with  the  sale  of  the  goods  to  plain- 
tiff, and  there  is  not  a  scintilla  of  evidence  in  the 
record  that  the  plaintiff  ever  knew  of  the  existence 
of  any  such  a  partnership  doing  business  as  John 
Lord's  Sons.  Plaintiff  therefore  could  not  have  in- 
tended to  make  payment  to  that  copartnership,  and 
could  not  have  intended  to  make  that  copartnership 
the  payee  of  the  check,  all  of  which  Riddle  well  knew. 
It  is  therefore  unnecessary  for  us  to  discuss  proposi- 
tions of  law  and  cases  cited  in  support  of  them  that 
are  based  on  this  untrue  assumption  as  to  the  facts. 

Appellant  says  that  this  action  in  trover  will  not 
lie  because  plaintiff  did  not  have  the  title  and  right 
to  possession  of  the  check  at  the  time  of  bringing 
suit;  that  the  check  had  been  delivered  to  John  Lord's 
Sons  at  the  time  of  its  alleged  conversion;  that  they 
were  payees  named  therein  and  therefore  having  title 
and  possession  any  right  of  action  for  the  conversion 
of  the  check  was  in  John  Lord's  Sons  and  not  in 
plaintiff;  further,  that  a  payee  to  whom  a  check  has 
been  delivered  is  the  owner  and  entitled  to  possession 
of  it ;  that  the  mere  failure  of  consideration  would  not 
revest  the  maker  of  the  check  with  title,  and  especially 
would  this  be  true  where,  as  here,  there  has  been 
no  demand  upon  the  payee  for  the  return  of  the  check ; 
and  that  demand  for  the  delivery  of  the  check  to  the 
maker  in  such  a  case  is  clearly  essential. 

We  think  these  contentions  also  are  based  on  as- 
sumption of  facts  which  are  not  sustained  by  the  evi- 
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dence  in  the  case.  Whether  the  check  was  in  fact 
delivered  depends  in  the  last  analysis  upon  the  inten- 
tion of  the  parties  in  that  respect.  This  check  was 
issued  in  payment  for  goods.  These  goods  were  re- 
jected and  returned.  The  notice  of  such  rejection 
reached  the  manager  of  John  Lord's  Sons  of  Phila- 
delphia in  Chicago  prior  to  the  receipt  of  the  check. 
Under  the  circumstances  disclosed  it  was  the  duty  of 
the  payee  to  return  the  check  to  the  plaintiff,  as  it 
must  have  been  apparent  that  it  was  mailed  by  mis- 
take. John  Lord's  Sons  at  no  time  have  made  any 
claim  against  plaintiff  on  account  of  the  transaction. 

On  the  trial  one  of  the  partners  testified  positively 
that  the  copartnership  had  no  claim  against  the  plain- 
tiff on  account  of  the  check.  The  sale  was  rescinded 
prior  to  receiving  the  check  at  Chicago,  and  the  payee 
acquired  no  interest  in  it.  In  discussing  a  similar 
question  in  First  Nat.,  Bank  of  Chicago  v.  Pease,  168 
111.  40,  our  Supreme  Court  said: 

**If  the  payee  named  in  the  check  or  bill  had  no 
interest  therein  and  it  never  passed  into  such  payee's 
hands,  and  the  payee's  name  was  indorsed  thereon 
as  a  forgery,  then  the  drawer  has  never  parted  with 
the  funds  misapplied  by  the  bank,  and  it  is  bound  to 
replace  the  same.  Where  a  bank  pays  a  bill  or  check 
on  a  forged  indorsement  it  is  liable  to  some  one  for 
funds  so  wrongfully  paid  out.  The  liability  must  be 
to  the  drawer  or  to  the  payee.  If  the  instrument  be- 
longs to  the  payee,  liability  is  to  him,  and  if  it  has  never 
been  received  by  the  payee  and  he  has  no  interest 
therein,  then  it  belongs  to  the  drawer." 

And  in  Gross  v.  Arnold,  177  IlL  575,  the  court  said: 

**  Placing  of  a  note  or  other  instrument  in  the  hands 
of  another,  though  the  payee  of  the  note,  does  not 
conclusively  establish  a  delivery  of  the  note  or  instru- 
ment, within  the  legal  meaning  of  that  word.  Deliv- 
ery is  a  question  of  intent,  and  depends  on  'whether 
parties  at  the  time  meant  it  to  be  a  delivery  to  take 
effect  at  once.'  " 
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And  in  Corpus  Juris,  vol.  8,  sec  334,  p.  203,  it  is 
said: 

**It  does  not  necessarily  follow  from  the  fact 
that  the  payee  or  his  agent  has  possession  of  the  bill 
or  note  that  there  has  been  a  delivery  of  the  instru- 
ment, since  it  may  have  come  into  hands  without  any 
intent  on  the  part  of  the  drawer  or  maker  to  make  a 
delivery.  Intention  to  deliver  the  instrument  is  nec- 
essary to  a  valid  delivery,  and  there  can  be  no  valid 
delivery  where  it  was  obtained  by  fraud,  duress  or 
mistake.  On  the  other  hand,  mere  intention,  not  car- 
ried out,  will  not  constitute  a  delivery.'' 

We  think  the  undisputed  evidence  in  this  case  tends 
to  show  that  the  plaintiff  was  the  true  owner  of  the 
check  and  of  the  fund  represented  by  it  at  the  time 
when  defendant  received  the  proceeds  thereon  and 
paid  the  same  to  Riddle.  As  it  was  the  true  owner, 
it  was  therefore  the  proper  party  to  bring  action. 

But  appellant  further  says  that,  conceding  the  fore- 
going, the  check  had  not  been  indorsed  by  the  payee 
and  was  therefore  worthless;  that  if  the  maker  had 
been  sued  on  it,  he  could  have  successfully  defended 
on  the  ground  that  the  consideration  had  failed;  that 
the  check  did  not  operate  as  an  assignment  of  the 
fund  since  the  enactment  of  the  present  Negotiable 
Instruments  Law,  and  that  the  drawee  bank  would  not 
be  liable  until  it  had  accepted  the  check ;  that  an  inno- 
cent holder  could  get  no  title  by  means  of  a  forged 
indorsement;  that  the  check  was  returned  to  plaintiff 
before  it  was  indorsed  by  the  true  payee  and  before 
this  suit  was  brought;  and  that  there  is  therefore  no 
damage. 

Appellant  further  says  that  there  is  no  proof  of  a 
demand  of  the  check  and  that  no  special  damages  are 
alleged;  that  the  proof  that  the  goods  were  returned 
and  accepted  shows  affirmatively  the  worthlessness  of 
the  check,  because  the  debt  it  was  intended  to  pay 
was  canceled  by  the  return  of  the  goods,  and  the 
check  could  be  applied  to  no  valuable  purpose.  It  says 
Vol  ccxxiv  to 
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if  plaintiff  did  not  pay  the  check  it  is  not  damaged; 
that  if  it  wishes  both  to  return  the  goods  and  to  pay 
the  check,  it  may  do  so,  but  cannot  thus  augment  the 
damages  which  defendant  would  be  required  to  pay. 

In  the  first  place,  we  think  there  is  evidence  in  the 
record  tending  to  show  that  the  check  was  in  fact 
paid.  The  indorsements  thereon  indicate  that  it  was 
so  paid  and  defendant's  affidavit  of  merits  affirm- 
atively avers  that  the  check  was  collected  by  the  de- 
fendant. PJaintiff 's  statement  of  claim  avers  not  only 
the  conversion  of  the  check,  but  of  the  amount  of 
money  represented  by  the  face  of  it. 

The  value  of  the  property  in  the  action  for  conver- 
sion is  fixed  as  of  the  date  of  the  conversion,  and  on 
that  date  this  check  was  prima  facie  worth  its  face 
value.  If  the  face  value  of  the  check  was  paid,  as  we 
think  must  be  inferred  from  the  evidence,  then  clearly 
the  plaintiff  was  damaged  to  that  amount. 

Appellant  further  contends  that  under  the  facts  as 
set  forth  the  plaintiff  is  estopped  to  maintain  the  ac- 
tion by  reason  of  its  negligence;  that  plaintiff  knew 
the  goods  were  returned  and  that  the  consideration 
therefor  had  failed ;  that  l^e  knew  defendant  might  be- 
come secondarily  liable  upon  its  indorsement  of  the 
check;  that  an  order  from  plaintiff  stopping  payment 
of  the  check,  which  it  had  a  right  to  do,  would  have 
prevented  damage  both  to  plaintiff  and  defendant^ 
and  in  this  connection  the  defendant  invokes  the  rule 
of  law  that  where  one  6f  two  innocent  parties  must 
suffer  loss,  he  who  is  the  cause  or  occasion  of  that 
confidence  by  which  the  loss  has  been  brought  about 
ought  to  bear  it.  We  do  not  think  there  is  any  merit 
in  these  contentions.  Plaintiff  owed  no  legal  duty  to 
the  defendant  bank.  It  was  not  bound  to  assume 
that  a  depositor  in  defendant's  bank  would  forge  an 
indorsement  on  the  check,  or  to  presume  that  defend- 
ant, without  taking  precautions,  would  collect  and  pay 
the  amount  of  the  check,  relying  on  such  a  forged  in- 
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dorsement.  The  rules  of  estoppel  are  not  applicable 
to  the  facts  in  this  case.  On  the  question  of  authority 
of  Eiddle  to  indorse  paper  for  the  real  payee,  estoppel 
might  be  invoked  if  there  were  facts  making  it  ap- 
plicable ;  or  if  there  were  facts  tending  to  show  that  a 
depositor  was  negligent,  after  receiving  his  returned 
checks,  in  notifying  his  own  bank  of  a  forgery,  which, 
in  the  exercise  of  reasonable  care,  he  should  have 
learned  of,  then  as  between  such  depositor  and  the 
bank  the  doctrine  of  estoppel  might  be  invoked;  but 
beyond  this  the  courts  have  not  gone  in  this  class  of 
cases. 

Contributory  negligence  is  not,  generally  speaking, 
a  defense  in  this,  class  of  cases.  On  the  contrary,  de- 
fendant was  bound  to  ascertain  the  genuineness  of  the 
indorsement  upon  this  check  at  its  peril.  The  rule 
rests  upon  public  policy,  and  is  necessary  for  the  se- 
curity of  commercial  transactions,  although  hardship 
often  results  from  its  application.  Hamlin's  Wizard 
Oil  Co.  V.  United  States  Exp.  Co.,  265  111.  156  [7  N.  C. 
C.  A.  638]. 

For  the  reasons  indicated  the  judgment  is  affirmed. 

Affirmed, 

Devee,  p.  J.,  and  MoSurely,  J.,  concur. 
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Edward  M.  Miller,  Guardian  of  Estate  of  Edward 
McDonnell,  Appellee,  t.  Chicago  Railways  Com- 
pany et  al.,  Appellants. 

Gen.  No.  26,540. 

1.  Street  bailboads — wh^n  instruction  in  (iction  for  injuries  to 
child  reversible  error.  An  Instruction  in  an  action  against  street 
railway  companies  for  injuries  to  a  child  less  than  3  years  old  who 
was  struck  hy  a  car  while  attempting  to  cross  the  street  was  re- 
versible error;  where  the  Jury  were  told  what  were  the  specific  al- 
legations of  one  of  the  counts,  including  averments  that  it  was 
the  duty  of  the  motorman  to  exercise  ordinary  care  to  warn  the 
child  of  danger  by  ringing  his  bell,  that  he  failed  to  exercise  such 
care,  and  that  such  failure  was  negligence,  and  that  as  a  proximate 
result  of  such  negligence  the  car  ran  over  the  child,  and  the  in- 
struction concluded  with  the  words  "and  if  you  find  from  a  pre- 
ponderance of  the  evidence,  under  the  instructions  of  the  court,  that 
the  plaintiff  has  proved  his  case,  as  alleged  in  this  count,  then  you 
should  find  the  defendants  guilty,"  where  the  child  was  warned 
by  shrieks  and  motions  of  little  girls  whom  he  was  crossing  the 
street  to  join,  the  fair  inference  being  that  if  he  saw  and  heard 
the  girls  and  paid  no  attention  and  did  not  understand  when  he 
was  close  to  danger,  he  would  have  paid  no  attention  to  the  ringing 
of  the  bell,  and  that  the  ringing  would  not  have  influenced  his 
conduct  toward  avoiding  danger. 

2.  iNSTBUCTioNs — suhmission  of  count  of  declaration  under  which 
recovery  cannot  he  had  as  reversible  error.  It  is  the  settled  law 
that  when  no  recovery  can  be  had  under  one  of  the  counts  of  the 
declaration,  it  is  reversible  error  to  submit  that  count  and  tell  the 
jury  that  proof  of  it  warrants  recovery. 

3.  Street  railroads — what  is  question  in  personal  injury  action. 
Ordinarily,  the  question  in  a  personal  injury  action  against  a  street 
railway  company  is  not  what  "could"  as  a  matter  of  possibility 
have  been  discovered  by  the  motorman  of  the  car  inflicting  the 
Injury,  but  what  "would"  have  been  discovered  by  him  in  the  exer- 
cise of  ordinary  care. 

4.  Street  railroads — when  instruction  in  personal  injury  action 
not  erroneous.  An  instruction,  in  a  personal  injury  action  against 
a  street  railway  company,  which  told  the  jury  that  if  they  found 
from  a  preponderance  of  the  evidence  that  the  motorman  by  using 
hl9  faculties  with  ordinary  care  in  looking  out  for  danger  "could" 
have  avoided  the  accident  and  that  he  negligently  failed  to  do  so, 
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they  should  find  the  defendant  guilty,  was  not  erroneous  in  using 
the  word  "could"  instead  of  "would." 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Frank 
Johnston,  Jb.,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1920.  Reversed  and  remanded.  Opinion 
filed  April  4,  1922. 

Charx^es  LeRoy  Brown,  for  appellants;  John  E. 
Gun  J  JAMS  and  Franklin  B.  Hussby,  of  counsel. 

Finn  &  Miller,  for  appellee. 

Mr.  Justice  Barnes  delivered  the  opinion  of  the 
court. 

This  appeal  is  from  a  judgment  for  $15,000  in  favor 
of  appellee  for  personal  injuries  sustained  by  appel- 
lee's ward,  a  child  2  years  and  8  months  old  at  the 
time  of  the  accident,  from  being  run  over  by  one  of 
appellants'  street  cars. 

The  little  boy  lived  with  his  parents  over  his  fath- 
er's saloon  at  the  northwest  corner  of  Thirty-eighth 
street,  which  runs  east  and  west,  and  Halsted  street, 
which  runs  north  and  south,  Chicago.  Thirty-eighth 
street  does  not  extend  east  of  Halsted.  The  car  in 
question  was  southbound  on  the  west  track  in  Halsted. 
The  little  boy  left -a  side  door  of  his  father's  saloon 
on  Thirty-eighth  street,  walked  east  and  left  the  side- 
walk somewhere  between  that  point  and  the  comer 
of  the  curb.  On  leaving  it  he  walked  southeasterly, 
as  claimed  by  appellants,  or  about  easterly,  as  claimed 
by  plaintiff,  to  the  point  of  collision. 

It  was  plaintiff's  contention  that  the  motorman  in 
the  exercise  of  ordinary  care,  such  as  the  circum- 
stances called  for,  would  or  should  have  seen  the  child 
in  time  to  have  prevented  the  accident,  and  much  of 
the  argument  before  this  court  is  devoted  to  this  phase 
of  the  case.  But  we  shall  not  attempt  to  analyze  the 
conflicting  evidence  on  that  subject,  and  while  defend- 
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ants  strenuously  insist  that  it  discloses  no  liability, 
we  cannot  concur  in  that  view  nor  say  that  the  jury's 
conclusion  with  respect  thereto  was  manifestly  against 
the  weight  of  the  evidence. 

The  case  was  tried  on  four  counts  of  the  declara- 
tion, one  charging  negligence  in  operating  and  main- 
taining the  street  car,  two  charging  negligence  in  not 
keeping  a  lookout  for  the  safety  of  persons  and  dis- 
covering the  child,  and  the  other  charging  failure  to 
warn  plaintiff's  ward  of  danger  by  ringing  the  car 
bell.  Plaintiff's  evidence  rested  on  two  theories.  The 
failure  to  keep  such  a  lookout,  and  the  failure  to  ring 
the  bell,  and  it  is  urged  that  the  court  gave  erroneous 
instructions  bearing  on  both  theories. 

The  only  negligence  charged  in  the  fourth  addi- 
tional count  was  a  failure  to  ring  the  bell  to  warn  the 
child  when  it  was  at  or  near  the  track  in  a  position  of 
danger.  It  is  claimed  by  appellants  that  no  liability 
could  possibly  be  predicated  upon  this  count  as  a 
child  of  such  tender  years  would  in  the  nature  of 
things  be  without  judgment  or  knowledge  or  apprecia- 
tion of  the  purpose  of  such  a  warning  or  understand 
its  significance,  and  reference  is  made  to  the  ab- 
stracted decision  to  that  effect  of  Schultz  v.  Aurora, 
P.  (&  J.  Ry.  Co.,  208  111.  App.  338,  in  which  we  concur. 
Upon  that  theory  of  the  count  it  is  urged  that  certain 
instructions  given  at  plaintiff's  instance  were  erro- 
neous. Instruction  No.  6  informed  the  jury  on  which 
particular  counts  the  case  was  submitted,  including 
the  count  charging  negligence  and  failure  to  ring  the 
bell,  and  instructed  them  that  it  was  sufficient  if  they 
believed  from  the  preponderance  of  the  evidence, 
under  the  instructions  of  the  court,  that  the  plaintiff 
had  proved  his  case  in  any  one  of  said  counts,  by  a 
preponderance  of  said  evidence.  Instruction  No.  10, 
given  at  plaintiff's  instance,  told  the  jury  what  were 
the  specific  allegations  in  said  fourth  additional  count 
including  averments  that  it  was  **the  duty  of  the  mo- 
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torman  to  exercise  ordinary  care  to  warn  plaintiff's 
Avard  of  the  danger  by  ringing  his  bell/'  that  he  failed 
to  exercise  such  care,  that  such  failure  was  negligence, 
and  that  as  a  proximate  result  of  such  negligence 
the  ear  ran  over  plaintiff's  ward  and  injured  him. 
After  enumerating  the  several  allegations  of  said 
count  the  instruction  concluded  with  these  words: 
**And  if  you  find  from  a  preponderance  of  the  evi- 
dence, under  the  instructions  of  the  court,  that  the 
plaintiff  has  proved  his  case,  as  alleged  in  this  count, 
then  you  should  find  the  defendant  guilty."  We  think 
this  instruction  alone  is  suflScient  to  call  for  a  reversal 
of  the  judgment.  The  manifest  purpose  of  the  child 
in  crossing  the  street  was  to  join  three  little  girls 
playing  tag  on  the  opposite  side  of  it.  The  evidence 
disclosed  that  when  he  was  within  a  few  feet  of  the 
approaching  car  these  little  girls  shrieked  a  warning 
to  him  and  waved  their  hands  to  keep  him  back,  and 
that  although  he  saw  and  heard  them  he  paid  no  at- 
tention thereto.  His  little  mind  was  bent  on  joining 
these  little  girls  in  play,  and  we  think  it  is  a  fair  in- 
ference that  if  he  paid  no  attention  to  and  did  not  un- 
derstand, as  was  apparently  the  case,  their  excited 
warnings  when  he  was  so  close  to  danger  he  would, 
especially  as  he  did  not  comprehend  its  significance, 
have  paid  no  attention  to  the  ringing  of  the  bell.  We 
think  it  is  a  matter  of  common  knowledge  that  a  child 
of  that  age  is  not  capable  of  reasoning  out  its  course 
of  conduct,  and  that  the  ringing  of  the  bell  would  not 
influence  its  conduct  toward  avoiding  danger.  There 
having  been  proof  that  the  bell  was  not  rung  we  think 
it  was  misleading  and  erroneous  to  tell  the  jury  that 
there  could  be  a  conviction  under  that  count,  and  to 
direct  a  verdict  thereon  if  they  believed  there  was 
preponderant  proof  of  the  several  allegations  therein. 
We  think  it  is  settled  law  that  when  no  recovery  could 
be  had  under  one  of  the  counts  of  the  declaration  it 
is  reversible  error  to  submit  that  count  and  tell  the 
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jury  that  proof  of  it  waxrants  recovery.  {Schlavder 
V.  Chicago  (&  Southern  Traction  Co.,  253  111.  154,  162; 
Levita/n  v.  Chicago  City  Ry.  Co.y  207  HI.  App.  384.) 

It  is  also  urged  that  erroneous  instructions  were 
given  at  plaintiff's  request  on  the  duty  of  the  motor- 
man  to  discover  danger  in  that  they  in  effect  tell  the 
jury  that  if  the  motorman  could  possibly  have  avoided 
the  accident  the  jury  should  find  the  defendants  guilty. 
One  of  these  instructions,  No.  7,  told  the  jury  that  if 
they  found  from  a  preponderance  of  the  evidence  that 
the  motorman  **by  using  his  faculties  with  ordinary 
and  reasona'ble  care  in  looking  out  for  danger,  could 
have  avoided  the  fuscident  and  that  he  negligently 
failed  to  do  so,''  etc.,  then  they  should  find  the  defend- 
ants guilty.  In  this  connection  a  modification  of  an 
instruction,  No.  29,  requested  by  defendants,  is  criti- 
cized. That  instruction  told  the  jury  that  **  street  car 
companies  in  running  their  cars  along  the  public 
street  were  not  required  to  anticipate  that,  a  child 
might  suddenly  come  out  upon  or  toward  the  track 
from  the  sidewalk  or  curbstone  at  the  side  of  the  street 
unless  by  the  exercise  of  ordinary  care  the  motorman 
could  see  that  it  was  about  to  do  50."  The  court  sub- 
stituted the  word  ** might"  for  the  word  ** would" 
and  added  the  italicized  clause  **  unless  by  the  exer- 
cise of  ordinary  care,"  etc.  It  is  urged  that  instruc- 
tion No.  7  made  as  the  test  whether  it  was  possible 
for  tl^e  motorman  to  avoid  the  accident,  and  in  con- 
nection with  the  modification  of  instruction  No.  29, 
made  controlling  the  question  whether  the  motorman 
could  have  seen  the  boy  if  he  looked  in  the  particular 
direction  where  the  boy  was  with  ordinary  care.  It  is 
urged  that  there  is  a  vital  distinction  between  whether 
the  motorman  would  or  whether  he  should  under  the 
circumstances  have  directed  his  eyes  in  a  particular 
direction;  that  the  instructions  carried  the  implica- 
tion that  if  the  motorman  could  by  looking  in  that 
particular  direction  have  seen  the  child  he  was  negli- 
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gent,  regardless  of  whether,  in  the  exercise  of  ordi- 
nary care,  his  attention  might  not  have  been  directed 
to  another  part  of  the  street,  or  whether  he  should 
have  made  the  particular  effort  that  would  have  made 
it  possible  for  him  to  see  the  child  in  time  to  avert 
danger.  The  distinction  of  meaning  between  the 
potential  auxiliaries  ** might,''  ** would,"  ** could''  and 
** should"  are  too  well  known  to  be  discussed.  The 
question  ordinarily  in  such  a  state  of  facts  is  not  what 
could  as  a  matter  of  possibility  be  discovered  but  what 
would  be  discovered  in  the  exercise  of  ordinary  care. 

While  the  failure  to  observe  the  distinction  in  these 
two  auxiliaries  in  certain  instructions  has  been  criti- 
cized yet,  on  the  other  hand,  instructions  not  mate- 
rially different  from  instruction  No.  7  have  been  sanc- 
tioned. We  fail  to  see  any  vital  distinction  to  be  made 
in  the  use  of  ** could"  or  ** would"  in  that  instruction, 
for  if  by  the  exercise  of  ordinary  care  one  would  see  an 
object  or  situation,  then  by  the  exercise  of  such  care 
he  could  see  it;  and  if  by  the  exercise  of  such 
care  he  could  see  it,  then  by  its  exercise  he  would  see 
it.  We  do  not  think  the  jury  were  misled  by  the  subtle 
distinction  that  may  be  drawn  in  the  use  of  one  of  these 
words  for  the  other  in  that  instruction. 

The  main  contention  of  appellant,  however,  is  that 
the  word  ** could"  in  instruction  No.  7  was  mislead- 
ing when  taken  in  connection  with  instruction  No.  29 
by  reason  of  the  improper  implication  referred  to. 
While  such  an  implication  might  possibly  be  said  to 
arise,  yet  it  is  so  remote  that  it  is  improbable  the  jury 
subjected  the  two  instructions  to  an  analysis  that  sug- 
gested it. 

While,  perhaps,  the  modification  of  instruction  No. 
29,  as  well  as  instruction  No.  9,  might  convey  that  it 
was  the  motorman's  duty  to  anticipate  what  might 
have  been  the  movements  of  the  child  from  the  time 
it  was  on  the  sidewalk  and  had  some  tendency  to  mis- 
lead them,  yet  it  is  enough  to  base  the  ground  for 
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reversal  on  the  error  in  giving  instructions  Nos.  6  and 
10.  Accordingly  the  judgment  will  be  reversed  and 
the  cause  remanded  for  a  new  trial. 

Reversed  and  remanded. 
GamLEY,  P.  J.,  and  Mobrill,  J.,  concur. 


Chicago  Title  &  Trust  Company,  Receiver  of  La  Salle 
Street  Trust  &  Savings  Bank,  Cross-complainant 
and  Appellant,  y.  Central  Trust  Company  of 
Illinois,  Cross-defendant  and  Appellee. 

Gen.  No.  26,266. 

1.  Equttt — conclusiveness  and  effect  of  master's  findings.  The 
findings  of  a  master  to  whom  a  cause  is  referred  are  of  an  advisory 
nature  and  only  prima  facie  correct,  the  facts  being  open  for  the 
consideration  of  the  chancellor  and  of  the  reviewing  court  on  appeal. 

2.  Appeal  and  error — weight  given  to  chancellor's  findings.  It  is 
only  where  the  chancellor  has  heard  the  evidence  that  the  Appellate 
Court  will  refuse  to  disturb  his  findings,  unless  they  are  clearly  and 
manifestly  against  the  weight  of  the  evidence. 

3.  Equity — weight  of  master's  report  in  comparison  with  verdict. 
The  master's  report  is  not  given,  the  same  effect  as  the  verdict  of 
a  jury  in  a  case  where  a  Jury  trial  is  a  matter  of  right. 

4.  Banks  and  banking — admissibility  of  evidence  of  subsequent 
matters  in  ascertaining  depreciation  of  assets,  at  time  of  transfer 
of  business.  Persons  organizing  a  state  savings  bank  to  take  over 
the  business  and  assets  of  a  national  bank  effected  the  loan,  In 
currency,  from  a  trust  company  of  the  amount  of  its  proposed  capi- 
tal and  surplus  which  It  was  essential  that  it  have  in  cash  in  order 
to  procure  the  issue  of  a  charter.  The  charter  having  been  issued, 
the  trust  company  received  back  its  currency  and  the  state  bank 
proceeded  to  do  business  with  a  capital  and  surplus  which  were 
represented  by  the  national  bank's  assets.  In  a  suit  by  the  receiver 
of  the  state  bank  against  the  trust  company  to  recover  the  differ- 
ence between  the  value  of  the  authorized  capital  and  surplus  of  the 
national  bank  and  their  actual  value  at  the  time  of  the  transfer, 
where  the  Supreme  Court  has  held,  on  the  first  trial,  that  the  ques- 
tion for  determination  Is  the  value  of  such  assets  on  the  date  of 
the  transfer,  on  a  retrial  any  evidence  of  facts  occurring  either 
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before  or  after  the  date  in  question  which  will  go  to  show  the 
value  at  the  date  is  admissible. 

5.  Banks  and  banking — crediting  subsequent  payments  in  de- 
termining depreciation  at  date  of  transfer  of  business.  Persons 
organizing  a  state  savings  bank  to  take  over  the  business  and  assets 
of  a  national  bank  borrowed  from  a  trust  company  currency  to  the 
amount  of  the  proposed  capital  and  assets  which  was '  necessary 
for  the  issue  of  the  charter.  After  the  charter  was  procured  the 
currency  was  returned  and  the  state  bank  did  business  with  a 
capital  consisting  of  the  assets  of  the  national  bank.  The  state 
bank  having  become  insolvent,  its  receiver  brought  suit  against 
the  trust  company  to  recover  the  difference  in  amount  between  the 
authorized  value  of  the  national  bank's  capital  and  surplus  and  its 
aotual  value  at  the  time  of  the  transfer.  The  Supreme  Court  having 
held  the  trust  company  liable  for  the  deficiency,  held,  on  appeal 
from  a  judgment  on  the  master's  finding  on  retrial,  as  to  the  extent 
of  such  deficiency,  that  value  should  be  given  as  to  each  payment 
made  on  each  of  such  assets  subsequent  to  the  date  of  the  transfer, 
and  as  to  all  set-offs  and  money  obtained  by  the  receiver  by  compro- 
mises, less  the  expense,  if  any,  of  collecting  such  assets,  especially 
where  the  evidence  shows  that  in  lending  and  withdrawing  the 
currency,  the  defendant  trust  company  acted  in  good  faith  and  with 
no  intent  to  violate  the  law. 

6.  Appeal  and  EBROlt — inconsistent  position  on  retrial  of  re- 
manded cause.  A  party  cannot,  on  the  retrial  of  a  case,  assume  a 
position  which  is  inconsistent  with  that  which  he  assumed  on  the 
first  trial  and  on  the  appeal  to  the  Supreme  Court  and  in  accordance 
with  which  theory  the  Supreme  Court  decided  the  case. 

7.  Banks  and  banking — neglect  or  dishonesty  of  officers  of  pur- 
chaser bank  in  collecting  assets  of  purchased  bank  as  affecting  de- 
termination of  value  of  assets  at  date  of  sale.  A  trust  company 
loaned  persons  organizing  a  state  savings  bank  to  take  over  the 
business  and  assets  of  a  national  bank  the  currency  necessary  to 
the  issue  of  a  charter  to  the  state  bank.  The  charter  having  been 
procured,  the  trust  company  received  back  the  currency.  The  state 
bank  then  proceeded  to  do  business  with  assets  consisting  of  the 
assets  of  the  national  bank  which,  together  with  the  liabilities, 
the  state  bank  had  taken  over.  The  state  bank,  having  become  in- 
solvent, the  receiver  brought  suit  against  the  trust  company  to 
recover  the  amount  by  which  the  assets  of  the  national  bank  were 
less  than  its  authorized  capital  and  surplus  at  the  date  of  the 
transfer.  Held,  that  the  trust  company  could  not  be  held  liable 
for  luisets  which,  while  collectible  at  the  date  of  the  transfer,  be- 
came worthless  through  the  failure  of  the  state  bank  officers  to 
collect  or  through  their  dishonesty. 

8.  Banks  and  banking — tests  for  determining  value  of  assets  at 
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time  of  transfer  of  huainess,  A  trust  company  loaned  the  persons 
organizing  a  state  savings  bank  to  take  over  the  assets  and  business 
of  a  national  bank  the  currency  necessary  to  procure  a  charter,  and 
received  back  the  currency  when  the  charter  was  Issued.  The  state 
bank  proceeded  to  do  business  on  a  capital  consisting  of  the  assets 
of  a  national  bank  which  it  took  over,  with  the  national  bank's 
liabilities.  On  the  insolvency  of  the  state  bank,  the  trust  company 
having  been  held  liable  for  the  difference  between  the  value  of  the 
authorized  capital  and  surplus  of  the  national  bank  and  the  amount 
by  which  it  was  impaired  at  the  date  of  the  transfer,  held,  on  a 
retrial  to  ascertain  the  amount  of  the  deficiency,  the  trust  company 
was  not  entitled  tp  be  credited  with  those  items  which,  the  evidence 
shows,  would  have  passed  the  scrutiny  of  prudent  bankers  where 
the  evidence  further  shows  that  they  were,  in  fact,  worthless. 

9.  Banks  and  banking — immateriality  of  examiners*  opinion  <u 
to  solvency  of  national  hank  purchased  by  State  hank,  A  trust  com- 
pany loaned  the  persons  organizing  a  state  savings  bank  to  take 
over  the  assets  and  business  of  a  national  bank  the  currency  neces- 
sary to  procure  a  charter,  and  received  l^ack  the  currency  when 
the  charter  was  issued.  The  state  bank  took  over  the  assets  and 
liabilities  of  the  national  bank  and  did  business  on  such  assets. 
The  state  bank  having  become  insolvent,  its  receiver  brought  suit 
against  the  trust  company,  and  the  latter  was  held  liable  for  the 
amount  by  which  the  national  bank's  capital  was  impaired  at  the 
date  of  the  transfer  to  the  state  bank.  On  retrial  to  determine  the 
amount  of  such  deficiency,  held,  that  the  fact  that  bank  examiners, 
who  made  an  examination  of  the  national  bank  a  few  months  before 
the  transfer,  did  not  think  it  then  insolvent  was  material,  the  lia- 
bility of  the  trust  company  not  being  dependent  on  the  good  faith 
of  the  parties. 

10.  Banks  and  banking — wfien  payments  m,ade  after  insolvency 
allowed  in  ascertaining  depreciation  of  assets  of  hank.  A  trust 
company  loaned  the  persons  organizing  a  state  bank  to  take  over  the 
assets  and  business  of  a  national  bank  the  currency  necessary  for 
them  to  procure  the  issuance  of  a  charter,  and  received  the  cur- 
rency back  on  the  issue  of  the  charter.  The  state  bank  then  did 
business  on  a  capital  consisting  of  the  assets  of  the  national  bank 
which  it  took  over  with  its  liabilities.  The  state  bank  became  in- 
solvent and,  at  the  suit  of  the  receiver,  the  trust  company  was 
held  liable  for  the  amount  by  which  the  national  bank's  capital 
was  impaired  at  the  date  of  the  transfer  to  the  state  bank.  On 
a  retrial  to  determine  the  amount  of  such  deficiency,  held,  that 
where  the  evidence  showed,  as  to  an  item  of  such  assets,  that  the 
debtor  borrowed  money  from  the  state  bank,  after  the  transfer,  to 
pay  his  debt  to  the  national  bank,  the  payment  should  not  be  al- 
lowed as  a  credit  in  determining  the  value  of  the  assets,  but  where 
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the  payment  was  made  by  money  procured  from  another  source  than 
the  state  bank,  such  payment  should  be  credited,  as  having  aug- 
mented the  assets  of  the  national  bank  at  the  transfer  date. 

11.  Baivks  and  banking— <z«cerfa4nment  of  value  of  subsequent 
renewal  notes  in  determining  assets  of  hank  at  time  of  transfer  of 
its  business.  A  trust  company  loaned  persons  desiring  to  organize 
a  state  bank  to  take  over  the  business  and  assets  of  a  national 
bank  cash  to  the  amount  of  the  proposed  capital  and  surplus,  such 
cash  being  necessary  to  procure  the  charter.  On  the  issuance  of  the 
charter  the  trust  pompany  was  repaid  the  cash.  The  state  bank 
then  did  business  on  the  assets  of  a  national  bank,  which  it  took 
over.  The  state  bank  becoming  Insolvent,  Its  receiver  sued  the 
trust  company  and  recovered  Judgment  for  the  amount  by  which 
the  national  bank's  capital  was  impaired  at  the  date  of  the  transfer 
of  its  assets  and  liabilities.  On  retrial  to  determine  the  amount 
of  the  deficiency,  held,  that  In  ascertaining  the  national  bank's 
assets  at  that  date  credit  could  not  be  allowed  for  the  substitution 
of  a  renewal  note,  after  the  transfer,  to  take  the  place  of  one  in 
the  national  bank  at  the  date  of  the  transfer. 

12.  Appeal  and  ebbob — controlling  effect  of  directions  of  Supreme 
Court  on  remand  on  Appellate  Court  on  appeal  from  judgment  on 
retrial.  The  Appellate  Court  Is  bound  by  the  specific  directions  of 
the  Supreme  Court  on  the  remand  of  a  cause  to  the  circuit  court 
with  directions,  and  cannot  consider,  on  appeal  from  the  judgment 
of  the  circuit  court,  questions  which  lie  outside  of  the  directions. 

13.  Banks  and  banking — books  of  bank  as  prima  fax^e  evidence 
of  vahie  of  assets.  A  trust  company  loaned  persons  desiring  to 
organize  a  state  savings  bank  to  take  over  the  business  and  assets 
of  a  national  bank  cash  to  tha  amount  of  the  proposed  capital  and 
surplus,  to  enable  them  to  procure  a  charter.  On  the  issuance  of 
the  charter  this  loan  was  returned  and  the  state  bank  did  business 
with  a  capital  consisting  of  the  assets  of  the  national  bank  which, 
together  with  the  latter's  liabilities,  had  been  transferred  to  it. 
The  state  bank  becoming  insolvent,  its  receiver  sued  the  trust 
company  and  recovered  Judgment  for  the  amount  by  which  the 
national  bank's  capital  was  impaired  at  the  date  of  the  transfer 
of  its  assets  and  liabilities.  On  retrial  to  determine  the  amount 
of  such  deficiency,  held,  that  the  books  of  the  national  bank  were 
competent  against  the  receiver,  in  the  absence  of  proof  that  they 
were  irregularly  kept  or  not  kept  in  the  regular  course  of  business 
to  show  the  value  of  its  assets  as  against  the  receiver,  and  that 
the  entries  in  such  books  made  out  a  prima  facie  case. 

H.  Costs — when  receiver  for  benefit  of  creditors  not  liable.  On 
appeal  from  a  Judgment  on  retrial  of  a  case  to  determine  the  amount 
due  from  defendant  to  a  receiver  for  the  benefit  of  creditors,  held. 
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under  the  facts  and  the  relief  awarded,  that  the  costs  were  taxable 
to  defendant. 

Thomson,  J.,  dissenting  in  part 

Tayix)r,  J.,  specially  concurring.  ^ 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Jesse 

HoLDOM,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 

at  the  October  term,  1920.  Decree  modified  and  affirmed.    Opinion 
filed  April  5.  1922. 

Hiram  T.  Gilbert,  for  appellant 
AI.BERT  Fink,  for  appellee. 

Mr.  Presiding  Justice  O'Connor  delivered  the  opin- 
ion of  the  Court. 

By  this  ^ppeal  the  Chicago  Title  &  Trust  Company, 
as  receiver  of  the  La  Salle  Street  Trust  &  Savings  Bank, 
seeks  to  reverse  a  decree  of  the  circuit  court  of  Cook 
county  whereby  the  Central  Trust  Company  of  Illinois 
was  decreed  to  pay  to  the  receiver  $79,189.42,  with  in- 
terest thereon  at  the  rate  of  5  per  cent  per  annum 
from  September  24,  1915,  together  with  certain  costs. 

The  record  discloses  that  on  ti  former  trial  between 
the  same  parties  the  Central  Trust  Company  was-  de- 
creed to  pay  to  the  receiver  $1,487,854.16.  From  that 
decree  an  appeal  was  taken  to  the  Supreme  Court  of 
this  State  where  the  decree  was  reversed  and  the  cause 
remanded  with  Erections  to  refer  the  matter  in  con- 
troversy to  a  master  in  chancery.  Golden  v,  Cervefilca, 
278  111.  409.  Pursuant  to  the  directions  of  the  Supreme 
Court  the  matter  was  referred  to  a  master  in  chancerj' 
to  take  the  evidence  and  to  make  up  his  report.  By 
the  decision  of  the  Supreme  Court  it  was  held  that  if 
the  authorized  capital  and  surplus,  $1,250,000,  of  the 
La  Salle  Street  National  Bank  was  impaired  at  the 
time  its  assets  were  transferred  to  the  La  Salle  Street 
Trust  &  Savings  Bank,  October  21,  1912,  the  Cen- 
tral Trust  Company  was  liable  to  the  creditors  of  the 
Trust  &  Savings  Bank  to  make  good  such  deficiency. 
And  it  was  further  held  that  upon  such  hearing  before 
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the  master  the  burden  of  proving  the  value  of  the 
capital  stock  would  rest  upon  the  Central  Trust  Com- 
pany. Pursuant  to  such  directions  the  matter  was 
referred  to  a  master  in  chancery.  During  the  pend- 
ency of  the  suit  the  receiver,  William  C.  Niblack,  died, 
and  the  Chicago  Title  &  Trust  Company  was  ap- 
pointed in  his  stead.  The  latter  company  prosecutes 
this  appeal  claiming  that  the  evidence  taken  before  the 
master  showed  that  the  capital  and  surplus  of  the 
National  Bank  on  October  21,  1912,  was  entirely  lost 
and,  therefore,  the  Central  Trust  Company  should 
have  been  decreed  to  pay  to  the  receiver  $1,250,000, 
being  the  authorized  amount  of  the  capital  and  sur- 
plus of  the  National  Bank,  together  with  interest 
thereon  at  the  rate  of  5  per  cent  per  annum  from  Sep- 
tember 24,  1915.  On  the  other  hand,  the  position  of 
the  Central  Trust  Company  is  that  the  evidence  in 
the  record  shows  that  on  October  21,  1912,  there  was 
no  impairment  of  the  capital  and  surplus  of  the  Na- 
tional Bank  and,  therefore,  it  was  error  for  the  circuit 
court  to  decree  that  it  pay  to  the  receiver  any  amount, 
and  on  this  ground  the  Central  Trust  Company  as- 
signs cross  errors,  properly  bringing  their  contention 
before  this  court  for  decision. 

The  record  is  extremely  voluminous.  The  evidence 
taken  before  the  master  consists  of  13,571  pages.  The 
master's  report,  together  with  exceptions  thereto,  con- 
tains 525  printed  pages.  The  receiver  has  filed  a 
printed  argument  of  931  pages,  and  the  Central  Trust 
Company's  brief  and  argument  contains  1875  pages. 
The  history  of  the  National  Bank  and  of  the  Trust  & 
Savings  Bank  is  set  forth  in  the  opinion  of  the  Su- 
preme Court,  so  that  it  will  not  be  necessary  to  state 
more  than  a  ^w  of  the  facts  in  that  regard  here.  Un- 
der the  decision  of  the  Supreme  Court  there  was  but 
one  question  to  determine  on  the  retrial  of  the  case, 
and  that  was  to  find  the  value  of  the  net  assets  of  the 
National  Bank  as  of  October  21,  1912.    These  assets 
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were  made  up  of  a  great  number  of  items,  of  which 
more  than  200  are  controverted  and  discussed  in  the  • 
I)rinted  arguments  here.  In  placing  a  value  on  these 
200  items  as  of  October  21,  1912,  it  was  necessary  for 
us  to  examine  the  evidence  of  a  great  many  separate 
businesses  and  enterprises.  For  example,  if  a  prom- 
issory note  was  in  the  National  Bank  on  the  date  in 
question,  to  determine  whether  that  note  was  of  value 
at  that  time,  of  course,  we  had  to  investigate  the  as- 
sets and  liabilities  of  the  maker,  and  if  the  maker  was 
engaged  in  various  lines  of  business,  and  had  inter- 
ests in  other  businesses,  it  was  necessary  to  go  into 
each  of  these  to  see  what  assets  and  liabilities  he  had 
on  that  date  to  determine  the  value  of  his  paper.  We 
simply  make  reference  to  these  matters  here  because 
we  find  it  necessary  that  our  opinion  should  be  of 
great  length.  In  addition  to  investigating  the  facts, 
about  15  questions  of  law  are  also  argued.  'But  since 
we  have  decided  that  it  is  necessary  for  us  to  examine 
the  evidence  with  reference  to  each  contested  item  of 
assets,  we  think  it  proper  to  discuss  such  evidence  and 
the  law  in  passing  on  each  of  such  items  separately, 
and,  therefore,  it  will  only  be  necessary  here  for  us  to 
pass  generally  upon  the  contentions  of  the  respective 
parties. 

The  Central  Trust  Company  contends  that  the  de- 
cree of  the  circuit  court,  confirming  the  master's  re- 
port, is  conclusive  as  to  the  controverted  questions  of 
fact  because  the  evidence  on  the  questions  of  the  value 
of  certain  items  (and  this  was  the  only  question  to  be 
determined)  was  conflicting.  And  further,  that  since 
the  cause  was  referred  to  a  master  who  had  seen  and 
observed  the  witnesses  testifying,  his  findings  would 
not  be  disturbed  unless  clearly  and  manifestly  against 
the  weight  of  the  evidence.  Of  course,  under  the  law, 
the  decree  of  the  circuit  court  is  not  conclusive  on  this 
court,  but  it  is  our  duty  to  examine  the  e\ddence.  The 
master's  findings  are  only  prima  facie  correct — of  an 
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achasory  nature  only.  The  facts  are  all  open  for  the 
consideration  of  the  chancellor  in  the  first  instance, 
and  afterwards  by  the  Appellate  or  Supreme  Court 
in  case  of  an  appeal.  It  is  only  where  the  chancellor 
has  heard  the  evidence  that  we  \^dll  refuse  to  disturb 
his  findings,  unless  they  are  clearly  and  manifestly 
against  the  weight  of  the  evidence.  The  master's  re- 
port is  not  given  the  same  effect  as  the  verdict  of  a 
jury  in  a  case  where  a  jury  trial  is  a  matter  of  right. 
Larson  v.  Glos,  235  HI.  584;  Kelly  v.  Fahrney,  242  HI. 
240.  Under  the  law,  therefore,  the  only  way  this  case 
can  properly  be  decided  is  by  a  most  careful  consid- 
eration of  the  evidence.  The  Central  Trust  Company 
contends,  however,  that  upon  an  examination  of  the 
evidence  it  will  be  found  that  the  master  is  sustained 
by  the  overwhelming  weight  of  the  evidence,  and  that 
the  decree  should,  therefore,  be  affirmed.  These  ques- 
tions of  law  contended  for  by  the  Central  Trust  Com- 
pany make  little  or  no  practical  difference  in  this  case, 
for  we  substantially  agree  with  the  master  as  to  al- 
most every  proposition  of  law  which  he  announces  in 
his  report.  But  we  do  differ  from  him  in  the  applica- 
tion of  the  law  to  the  facts,  as  found,  as  to  many  of 
the  items  of  assets,  which  are  hereinafter  set  forth  in 
detail. 

There  is  some  complaint  that  the  master  admitted 
evidence  of  facts  occurring  after  October  21,  1912,  on 
the  ground  that  under  the  decision  of  the  Supreme 
Court,  facts  occurring  subsequently  are  of  no  impor- 
tance. We  think  this  is  a  misapprehension  of  that  de- 
cision. The  opinion  there  is  specific  that  the  question 
for  determination  upon  a  retrial  of  the  case  is  the 
value  of  the  assets  of  the  National  Bank  on  October  21, 
1912,  and,  of  course,  any  evidence  that  would  tend  to 
throw  light  on  this  subject  was  admissible,  whether 
evidence  of  facts  occurring  before  or  after  that  date. 
The  evidence  could  not  be  limited  to  any  specific  period 

of  time.    But  the  test  is,  would  such  evidence  tend  to 
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prove  the  value  of  the  particular  asset  on  October  21, 
1912. 

The  National  Bank  commenced  business  on  May  7, 
1910,  and  conducted  its  bank  in  Chicago  until  October 
21,  1912,  when  its  assets  were  turned  over  to  the  Trust 
&  Savings  Bank.  The  latter  bank  continued  to  operate 
until  June  12, 1914,  when  it  was  closed  by  the  Auditor 
of  Public  Accounts  of  this  State  and  a  receiver  ap- 
pointed. A  great  many  items  of  assets  in  the  National 
Bank  on  October  21,  1912,  were  paid  in  whole  or  in 
part  to  the  Trust  &  Savings  Bank  after  that  date.  A 
number  of  other  items  came  to  the  receiver,  and  as 
to  some  of  them  he  succeeded  by  set-offs,  compromises 
and  otherv\dse  in  securing  partial  or  full  payment 
And  in  all  of  such  cases  the  master  allowed  the  amount 
obtained  in  computing  the  impairment  of  the  capital 
and  surplus  of  the  National  Bank.  He  did  so,  as  stated 
by  him,  on  the  theory  that  these  amounts  obtained  by 
the  receiver  tended  to  show  value  of  the  particular 
item  as  of  October  21,  1912,  and  it  is  strenuously  ar- 
gued by  counsel  for  the  receiver  that  in  most  of  these 
instances  the  master  was  wrong;  that  where  it  ap- 
pears from  the  evidence  that  certain  notes  in  the  bank 
on  October  21,  1912,  were  renewed  from  time  to  time 
and  partial  payments  made,  and  there  being  no  evi- 
dence of  the  financial  responsibility  of  the  maker  of 
the  note  as  of  October  21,  1912,  no  credit  should  be 
allowed  for  such  payments.  He  further  contends  that, 
of  course,  no  value  should  be  given  where  the  receiver 
was  required  to  resort  to  suit  to  enforce  collection. 
There  is  a  great  deal  of  argument  on  this  question  hy 
counsel  for  both  parties,  and  we  have  given  it  most 
careful  consideration.  We  have  come  to  the  conclu- 
sion that  under  the  record  in  this  case  and  the  opinion 
of  the  Supreme  Court,  value  should  be  given  in  every 
case  where  payment  has  been  made,  as  this  would  tend 
to  prove  value  as  of  October  21,  1912.  But  even  if 
it  might  appear  that  the  evidence  did  not  indicate 
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value  as  of  that  date,  we  think  that  wherever  payment 
has  been  made  value  should  be  given  by  virtue  of  such 
payment  itself.  Of  course,  where  the  evidence  shows 
that  expense  has  been  incurred  in  making  any  col- 
lection, that  expense  should  be  deducted  from  the 
amount  collected  before  crediting  the  assets  of  the 
National  Bank. 

The  receiver,  in  his  cross-bill  on  which  he  bases 
his  cause  of  action,  alleges  that  the  National  Bank 
for  more  than  six  months  prior  to  October  21,  1912, 
was  in  an  unsafe  condition,  **its  capital  stock  and 
surplus  having  been  theretofore  entirely  lost  and 
its  assets  not  then  being  more  than  sufficient  in  value 
to  satisfy  its  then  liabilities  to  its  creditors.''  Coun- 
sel for  the  receiver,  on  the  first  trial,  put  in  evidence 
statements  prepared  by  Hiram  B.  Kadish,  an  expert 
accountant  who  had  examined  the  books  and  papers 
of  the  National  Bank  and  prepared  a  large  number  of 
statements  summarizing  the  indebtedness  to  it  and  its 
condition  at  the  close  of  business  on  October  21,  1912. 
The  decree  of  the  circuit  court  entered  on  that  trial 
found  that  the  capital  and  surplus  of  the  National 
Bank  were  entirely  lost  on  that  date.  An  examination 
of  the  receiver's  brief  filed  in  the  Supreme  Court  on 
the  appeal  of  that  case  shows  that  the  statements  pre- 
pared by  Kadish  gave  credit  for  the  amount  of  the 
collections  made  by  the  receiver.  And  counsel  for  the 
receiver  there  contended  that  even  though  credit  be 
given  for  such  collections,  the  capital  and  surplus 
were  shown  to  have  been  entirely  lost.  On  the  other 
hand,  counsel  for  the  Central  Trust  Company  there 
contended  that  if  Kadish 's  figures  could  be  regarded 
as  representing  the  actual  status  of  the  bank,  they 
would  indicate  that  the  impairment  of  the  capital  stock 
was  $600,000  only,  leaving  a  surplus  of  approximately 
$400,000.  On  that  presentation  the  Supreme  Court 
held  that  Kadish 's  statements  did  not  show  that  the 
capital  was  entirely  lost  on  October  21,  1912,  but  that 
they  would  indicate  there  was  still  a  value  of  $400,000, 
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In  speaking  of  this  question,  and  referring  to  the 
statements  prepared  by  Kadish,  the  Supreme  Court, 
speaking  through  Mr.  Justice  Dunn,  beginning  at  p. 
431,  said:  **The  statement  of  the  national  bank  on 
October  21,  1912,  shows  its  capital  stock,  surplus  and 
undivided  profits  to  be  $1,267,815.72.  Whether  or  not 
this  amount  had  been  impaired  depends  upon  the  col- 
lectibility of  the  loans  which  constituted  a  large  part 
of  the  resources  of  the  bank.  In  regard  to  this,  Kadish 
presented  a  statement  showing  bills  receivable  held  by 
the  National  Bank  on  October  21,  1912,  which  remain 
unpaid  in  the  Trust  and  Savings  Bank,  or  were  trans- 
ferred by  it  to  other  banks  and  remain  unpaid,  or  for 
which  other  paper  which  still  remains  unpaid  was  sub- 
stituted, and  showing  the  accounts  paid  to  the  receiver 
allowed  as  set-offs  and  obtained  by  compromises." 
Continuing,  the  court  said  that  the  statement  showed 
amounts  '*  which  the  receiver  collected  in  cash,  by  set- 
offs and  compromises,  in  the  sum  of  $161,064.61,  leav- 
ing a  net  amount  according  to  this  statement,  of 
$748,242.43.  Counsel  for  appellants  (the  receiver) 
•  *  *  say  that  if  these  figures  could  be  regarded 
as  accurately  representing  the  impairment  of  the  stock 
and  surplus  of  the  National  Bank,  they  would  indicate 
that  the  impairment  of  the  capital  stock  was  only  to. 
the  extent  of  about  $600,000,  still  leaving  $400,000  of 
value.  These  figures  certainly  do  not  sustain  a  find- 
ing that  the  capital  stock  and  surplus  of  the  bank  had 
been  entirely  lost  and  that  the  value  of  its  assets  was 
not  sufiicient  to  satisfy  its  liabilities  to  its  creditors." 
From  the  foregoing,  therefore,  it  clearly  appears  that 
on  the  former  trial  the  receiver  took  the  position  that 
an  allowance  should  be  made  for  all  set-offs  and 
moneys  obtained  by  the  receiver  by  compromises,  and 
having  there  taken  such  position  both  at  the  trial  and 
in  the  Supreme  Court,  and  the  Supreme  Court  hav- 
ing decided  the  case  on  that  theory,  he  ought  not  now 
on  a  retrial  of  the  case  be  permitted  to  shift  his  posi- 
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tion  and  say  that  no  allowance  should  be  made  for 
such  set-offs  or  compromises.  However,  we  are  of 
the  opinion  that  in  the  equitable  situation  before  us, 
it  is  only  just  and  proper  that  allowances  be  made  for 
any  pajments  made  to  the  Trust  &  Savings  Bank,  and 
for  any  set-offs  and  other  moneys  obtained  by  the  re- 
ceiver from  the  assets  of  the  National  Bank.  Under 
the  Supreme  Court  opinion  the  Central  Trust  Com- 
pany was  held  liable  on  the  ground  of  estoppel,  and 
not  on  the  ground  that  it  had  done  an  intentional 
wrong.  The  Supreme  Court  said  in  the  Golden  case 
(p.  427) :  *'It  is  also  immaterial  whether  the  Central 
Trust  Company  or  Dawes  had  any  fraudulent  inten- 
tion, knew  anything  about  the  condition  of  the  Na- 
tional Bank,  or  made  any  profit  out  of  the  transaction. 
The  trust  company  is  estopped,  as  against  creditors 
who  had  a  right  to  rely  upon  the  auditor's  certificate, 
to  deny  that  the  cash  exhibited  was  the  property  of 
the  Trust  and  Savings  Bank,  for  which  the  trust  com- 
pany must  account  as  a  part  of  the  bank's  capital. 
The  receiver,  who  represents  the  creditors  as  well  as 
the  stockholders  of  the  bank,  may  in  equity  require 
the  restoration  of  the  fund  for  the  benefit  of  the  credi- 
tors." We  think  the  Central  Trust  Company  and 
Dawes  acted  entirely  innocently  in  the  matter,  and 
were  doing  a  mere  act  of  courtesy  for  Lorimer  and  his 
bank.  There  is  no  contention  that  the  Central  Trust 
Company  or  Dawes  received  any  remuneration  for 
what  was  done.  The  matter  of  organizing  the  Trust 
&  Savings  Bank  and  the  turning  over  of  the  assets  of 
the  National  Bank  to  it  was  all  fully  explained  to  the 
officials  of  the  State  banking  department,  and  every- 
one connected  with  the  matter  seems  to  have  acted  in 
entire  good  faith.  They  all  thought  that  what  they 
were  doing  was  a  substantial  compliance  with  the  law 
of  this  State.  We  had  occasion  to  consider  this  ques- 
tion in  another  phase  of  this  case  in  Golden  v.  Cer- 
venka,  216  111.  App.  397,  where  we  said  (p.  402) :    '*We 


Digitized  by  CjOOQ IC 


486  Appellate  Coubts  of  Illinois. 

Chicago  Title  &  Trust  Co.  v.  Central  Trust  Co.,  224  111.  App.  474. 

think  it  clear  that  neither  the  Central  Trust  Company 
nor  its  officers  in  the  transaction  had  any  idea  that 
they  were  violating  any  provision  of  the  law,  as  it  ap- 
pears that  the  entire  transaction  was  explained  and 
the  facts  known  to  the  representative  of  the  auditor's 
office.  In  fact,  we  think  that  everybody  concerned  in 
the  matter  thought  that  what  they  were  doing  was  in 
substance  a  compliance  with  the  law.''  And  we  there 
further  said  that  the  Central  Trust  Company  did  (un- 
wittingly) a  legal  wrong.  And  after  a  most  thorough 
examination  of  the  record  before  us  we  are  confirmed 
in  the  statement  we  there  made.  In  these  circum- 
stances, we  think  it  would  be  highly  inequitable  and 
not  within  the  opinion  of  the  Supreme  Court  to  refuse 
to  consider  payments  made  to  the  Trust  &  Savings 
Bank  and  moneys  obtained  by  the  receiver.  But  coun- 
sel for  the  receiver  further  contends  that  under  the 
opinion  of  the  Supreme  Court  no  credit  for  moneys 
obtained  from  the  assets  of  the  National  Bank,  by  the 
Trust  &  Savings  Bank  or  its  receiver,  should  be  con- 
sidered in  valuing  the  assets  of  the  National  Bank  as 
of  October  21,  1912,  unless  such  payments  would  in- 
dicate value  of  such  assets  in  the  opinion  of  prudent 
bankers.  And  in  this  connection,  the  language  of  the 
Supreme  Court  (beginning  at  p.  432)  is  pointed  out: 
'*The  solvency  of  the  bank  on  October  21,  1912,  is  not, 
however,  to  be  determined  by  the  condition  of  the  as- 
sets of  the  Trust  and  Savings  Bank  on  June  11,  1914. 
The  question  is  not  what  was  the  value  of  the  assets 
of  the  bank,  as  ascertained  by  their  final  collection,  but 
what  was  the  value  on  the  date  of  the  transfer.  If 
upon  an  examination  of  the  bank  at  that  time,  in  the 
judgment  of  prudent  bankers  familiar  with  the  credit 
of  the  debtors,  the  value  of  the  loans  of  the  bank  was 
equal  to  the  amount  at  which  they  were  carried  on  the 
books  of  the  bank,  the  capital  of  the  bank  cannot  be 
regarded  as  impaired  at  that  time  because  it  eventu- 
ally turned  out  that  a  portion  of  the  loans  could  not 
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be  collected."  This  language  was  used  after  the 
court  had  disposed  of  the  question  whether  the  capital 
stock  had  been  entirely  lost,  and,  in  connection  with 
this,  it  allowed  the  amounts  collected  and  obtained  by 
the  receiver.  So  that  it  appears  from  the  opinion  of 
the  Supreme  Court  that  after  making  an  allowance 
for  moneys  obtained  from  the  assets  of  the  National 
Bank  after  October  21,  1912,  that  court  turned  to  con- 
sider another  proposition  which  they  foresaw  might 
arise  on  a  retrial  of  the  case,  viz.,  that  some  notes  and 
other  assets  of  the  National  Bank  on  October  21, 1912, 
might  then  be  perfectly  good  and  collectible,  and  later 
the  makers  of  such  notes,  and  other  debtors  of  the 
National  Bank,  be  unable  to  pay  their  obligations.  Of 
course,  if  assets  of  the  National  Bank  on  October  21, 
1912,  were  then  of  value  but  afterwards  became  worth- 
less or  of  little  value,  no  one  would  contend  that  the 
Central  Trust  Company  would  be  in  any  way  liable 
for  a  failure  to  collect  such  assets. 

Coimsel  for  the  receiver  also  contends  that  where 
the  evidence  shows  any  item  of  asset  in  the  National 
Bank  on  October  21,  1912,  was  then  good  but  subse- 
quently through  the  failure  of  the  officers  of  the  Trust 
&  Savings  Bank  to  collect  such  item,  or  through  the 
dishonesty  of  such  officials  the  assets  were  dissipated 
and  rendered  worthless,  the  Central  Trust  Company 
should  be  held  liable,  for  the  reason  that  the  Central 
Trust  Company  occupies  no  better  position  than  the 
officers  and  directors  of  the  Trust  &  Savings  Bank. 
With  this  contention  we  cannot  agree.  We  are  of  the 
opinion  that  the  liability  of  the  Central  Trust  Com- 
pany could  in  no  way  be  affected  by  any  dereliction  or 
wrongdoing  of  the  officers  of  the  Trust  &  Savings 
Bank. 

We  do  not  agree  with  the  contention  of  counsel  for 
the  Central  Trust  Company  wherein  he  argues  that 
credit  should  be  given  for  those  items  which  the  evi- 
dence shows  would  have  passed  the  scrutiny  of  pru- 
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dent  bankers  and  no  credit  was  given  by  the  master, 
for  it  appears  from  the  evidence  that  as  to  such  items 
the  bankers  were  not  cognizant  of  all  the  facts.  And 
we  are  clearly  of  the  opinion  that  even  if  an  item  of 
asset  in  the  National  Bank  was  actually  approved  by 
prudent  bankers,  no  allowance  should  be  made  if  the 
evidence  showed  that  such  item  was  worthless.  In 
fact,  the  record  discloses  that  there  are  but  two  or 
three  items  in  the  entire  record  concerning/which 
prudent  bankers  testified.  Neither- do  we  think  th^t 
the  fact  that  some  bank  examiners,  who  made  an  exam- 
ination of  the  National  Bank  some  few  months  prior 
to  October  21,  1912,  and  who  did  not  think  the  bank 
then  insolvent,  is  material  here,  because  the  liability  of 
the  Central  Trust  Company  does  not  depend  upon  the 
good  faith  of  the  parties  to  the  transaction. 

Counsel  for  the  Central  Trust  Company  insists  that 
where  the  evidence  shows  that  debts  due  the  National 
Bank  were  later  merged  in  the  liabilities  of  another 
debtor  and  that  payments  were  made  upon  the  latter, 
such  payments  extinguished  pro  tanto  the  earliest  in- 
debtedness, nothing  appearing  to  the  contrary.  And, 
further,  that  where  a  new  note  was  given  to  procure 
a  new  loan  and  was  discounted  by  the  Trust  &  Savings 
Bank,  and  a  check  drawn  against  the  proceeds  thereof 
for  the  amount,  this  was  a  payment  of  the  former  note 
and  not  a  renewal  thereof.  The  first  of  these  two  con- 
tentions is  based  on  the  law  as  announced  by  Sir  Wil- 
liam Grant,  master  of  the  rolls,  in  Devaynes  v.  Noble, 
1  Merivale  529.  The  rule  there  annoimced  is  as  fol- 
lows :  In  the  case  of  a  banking  account  where  all  the 
sums  paid  in  form  one  blended  fund,  of  which  the 
parts  have  no  distinct  existence,  there  is  no  room  for 
any  other  appropriation  of  payment  than  that  which 
arises  from  the  order  in  which  the  receipts  and  pay- 
ments take  place.  Presumably  it  is  the  first  sum  paid 
in  that  is  first  drawn  out.  It  is  the  first  item  on  the 
debit  side  that  is  discharged  or  reduced  by  the  first 
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item  on  the  credit  side  of  the  account.  The  appropria- 
tion is  made  by  the  very  act  of  setting  the  two  items 
against  each  other.  The  master  adopted  this  rule,  but 
we  think  it  has  no  application  to  the  instant  case. 
'Wherever  the  evidence  shows  that  a  debtor  of  the 
National  Bank  on  October  21,  1912,  subsequently  bor- 
rowed additional  money  from  the  Trust  &  Savings  Bank 
and  then  paid  his  obligation,  we  think  no  credit  should 
be  allowed,  because  the  assets,  as  of  October  21,  1912, 
were  not  augmented  by  such  payment.  But  where  the 
evidence  shows  that  payment  was  made  by  money 
from  sources  other  than  the  Trust  &  Savings  Bank,  we 
have  given  credit  accordingly.  Nor  do  we  think  the 
substitution  of  a  new  note  for  one  that  was  in  the  bank 
on  October  21,  1912,  can  be  taken  into  consideration  in 
valuing  the  assets  of  the  National  Bank,  where  the  new 
note  has  not  been  paid,  no  money  being  brought  into 
the  Trust  &  Savings  Bank  by  virtue  of  such  exchange. 
In  these  circumstances,  certainly  no  consideration 
should  be  given  to  such  matters  in  valuing  the  assets 
of  the  National  Bank. 

The  Central  Trust  Company  makes  the  further  con- 
tentionn  that  (1)  the  chancellor  erred  in  overruling  its 
motion  for  a  decree  in  its  favor  notmthstanding  the 
findings  as  to  the  value  of  the  capital  stock,  for  the 
reason  that  prior  to  the  commencement  of  the  suit  the 
receiver  should  have  tendered  to  the  Central  Trust 
Company  the  bills  receivable  and  other  assets  in  his 
hands,  which,  or  the  successors  thereof,  were  taken 
over  by  the  Trust  &  Savings  Bank  from  the  National 
Bank,  but  which  the  receiver  failed  to  do,  and  for  the 
further  reason  that  he  failed,  after  the  commencement 
of  the  suit,  tfc  take  any  action  with  respect  to  the  un- 
disposed bills  receivable  and  other  assets  which,  or  the 
successors  thereof,  were  so  taken  over  by  the  Trust  & 
Savings  Bank,  after  first  consulting  with  and  obtain- 
ing the  consent  of  the  Central  Trust  Company;  and 
(2)  that  to  hold  it  liable  in  this  case  would  be  in  con- 
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travention  of  section  1  of  the  fourteenth  Amendment 
of  the  Constitution  of  the  United  States.  Counsel  for 
the  Central  Trust  Company  devotes  many  pages  of 
his  argument  to  these  contentions,  but  in  the  view  we 
take  of  the  matter,  we  are  of  the  opinion  that  we  are  i 
bound  by  the  specific  directions  of  the  Supreme  Court 
in  the  Golden  case,  and,  therefore,  these  are  questions 
we  cannot  consider  here. 

Counsel  for  the  receiver  contends  that  the  books  of 
the  National  Bank  were  not  competent  evidence  to 
establish  the  value  of  any  asset  as  against  him.  No 
complaint  is  made  that  the  books  were  not  kept  in  the 
regular  order  of  business,  nor  that  they  were  not  ac- 
curately kept.  We  think  that  they  were  competent, 
and  we  have  treated  the  entries  as  making  out  a  prima 
facie  case,  unless  other  evideni^e  was  introduced  to 
show  that,  for  instance,  where  they  purported  to  show 
payment,  there  was  such  a  course  of  business  dealings 
as  would  indicate  that  the  transactions  were  mere 
bookkeeping  entries,  and  in  no  such  instance  have  we 
given  value  to  any  asset  without  further  evidence. 
Since  we  will,  in  this  opinion,  consider  each  item  of 
assets,  giving  the  facts,  as  shown  by  the  evidence,  and 
our  conclusions  under  the  law  applicable,  we  think 
nothing  further  should  here  be  said,  but  we  proceed 
to  the  several  items  of  assets  and  liabilities,  as  fol- 
lows: 

(Here  follows  a  discussion  of  each  item  of  asset  and 
liability  of  the  bank,  covering  312  typewritten  pages  of 
the  opinion,  omitted  by  direction  of  the  court.) 

Pursuant  to  the  foregoing,  we  nnd  the  assets  and 
liabilities  of  the  La  Salle  National  Bank  as  of  October 
21,  1912,  to  be  as  follows: 

Assets. 

(1)  Cash  $  231,555.91 

(2)  Exchange  for  Clearing  House 47,386.36 

(3)  Redemption  in  U.  S.  Treasury 32,500.00 

(4)  Due  from  National  Banks 313,305.46 

(5)  Due  from  State  Banks ' .     151,010.01 
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(6)  Accrued  interest  on  amounts  due 

from  National  and  State  Banks.  206.09 

(7)  Cash  items  426.88 

(8)  Overdrafts    2,952.68 

(9)  U.  S.  Bonds  to  secure  circulation. .  658,018.75 

(10)  Bonds  to  secure  postal  savings  de- 

posits   78,409.76 

(11)  Other  stocks  and  bonds  . . . : 187,115.88 

(12)  Furniture  and  fixtures 5,950.00 

(13)  Loans  and  discounts 1,964,583.89 

(14)  Funds  in  transit 166,938.18 

(15)  Bank  buUding  acc't 25,000.00 


(1 
(2 

(3 
(4 

(5 
(6 

(7 
(8 
(9 

(10 
(11 

(12 
(13 

(14 
(15 

(16 
(17 
(18 
(19 
(20 


Total    $3,865,359.85 

Liabilities. 

Individual  deposits $1,852,969.64 

Accrued  interest  on  individual  de- 
posits    941.51 

Savings  deposits 109,903.36 

Accrued   interest   on   savings    de- 
posits   ' 720.00 

Postal  savings  deposits 58,011.89 

Accrued  interest  on  postal  savings 

deposits  425.05 

Due  National  Banks 192,886.52 

Due  State  Banks 200,768.70 

Accrued   interest    on  amount   due 

National  and  State  Banks 468.96 

Time  certificates  of  deposit 98,727.50 

Accrued  interest  on  time  certificates 

of  deposit  683.78 

Demand  certificates  of  deposit 4,000.00 

Accrued  interest  on  demand  certifi- 
cates of  deposit 6.01 

Marginal  certificates  of  deposit...  27,500.00 

Accrued  interest  on  marginal  cer- 
tificates of  deposit 15.79 

Cashier's  cheeks  41,461.93 

Certified  checks 50,440.32 

Expense  vouchers 39.25 

Circulation   647,495.00 

Circular  expenses  2,109.89 
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(21)  Certain  liabilities  not  shown  on  the 

][)QQ]jg  3  254.43 

(22)  Personal  property  taxes  .  .* ! ! .' . ! .' .'         6',000.00 

(23)  Liability  to  non-consenting  stock- 

holders            53,250.00 

(24)  Legal  fees 500.00 

Total    $3,352,580.39 

Therefore,  the  net  value  of  the  assets  of  the  Na- 
tional Bank  as  of  October  21, 1912,  being  the  diflferenc^ 
between  $3,865,359.85  and  $3,352,580.39,  is  $512,779.46. 
From  this  it  follows  that  the  impairment  of  the  capital 
and  surplus  of  the  National  Bank,  as  of  October  21, 
1912,  being  the  difference  between  $1,250,000  and 
$512,779.46,  is  $737,220.54. 

From  this  it,  therefore,  follows  that  the  Central 
Trust  Company  is  liable  for  the  $737,220.54,  with  in- 
terest thereon  at  the  rate  of  5  per  cent  per  annum  from 
September  24,  1915,  to  this  date,  April  5,  1922,  which 
is  $240,808.57,  making  the  aggregate  amount  of  the 
liability  of  the  Central  Trust  Company  $978,029.11. 

The  chancellor,  in  entering  the  decree,  found  from 
the  admissions  of  counsel  in  open  court  that  the  tax- 
able costs  of  the  receiver  were  $16,203.52,  and  the  tax- 
able costs  of  the  Central  Trust  Company  were 
$15,957.12,  and  it  was  decreed  that  the  receiver  pay 
one-third  and  the  Central  Trust  Company  two-thirds 
of  these  costs.  The  receiver  contends  that  no  part 
should  be  taxed  against  him  on  the  ground  that  the 
litigation  was  made  necessary  by  the  wrongful  act  of 
the  Central  Trust  Company.  In  our  opinion,  the  con- 
tention of  the  receiver  must  be  sustained.  The  record 
discloses  that  the  Central  Trust  Company  was  held  to 
be  liable  to  restore  to  the  Trust  &  Savings  Bank 
$1,250,000,  on  the  ground  that  it  was  estopped  from 
contending  that  this  money  was  not  the  money  of  the 
Trust  &  Savings  Bank.  The  Supreme  Court  further 
held  that  the  creditors,  only,  of  the  Trust  &  Savings 
Bank  could  complain,  and  if  it  appeared  that  the  assets 
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of  the  National  Bank,  which  were  turned  over  to  the 
Trust  &  Savings  Bank  on  October  21, 1912,  were  equal 
to  $1,250,000,  then  the  creditors  could  not  complain 
and  the  Central  Trust  Company  would  not  be  required 
to  restore  any  amount;  and,  further,  that  the  liability 
of  the  Central  Trust  Company  should  be  credited  to 
the  extent  of  such  value  as  it  could  be  shown  the  net 
assets  of  the  La  Salle  National  Bank  had  on  October 
21,  1912.  It  was  also  held  that  upon  the  trial  of  this 
issue  the  matter  should  be  referred  to  a  master  in 
chancery  to  take  proofs,  and  the  burden  of  establishing 
the  value  of  such  assets  was  placed  upon  the  Cen- 
tral Trust  Company.  To  meet  this  burden,  the  Central 
Trust  Company  necessarily  introduced  a  great  deal  of 
evidence.  The  court  costs  in  question  were  all  sub- 
stantially occasioned  by  the  reference  to  the  master. 
There  is  no  claim  that  any  evidence  introduced  by  the 
receiver  was  unnecessary  or  improper.  In  those  cir- 
cumstances, we  think  it  would  not  be  equitable  to  re- 
quire the  creditors  of  the  bank  to  pay  any  part  of  these 
costs. 

We,  therefore,  are  of  opinion  that  the  chancellor 
erred  in  failing  to  decree  that  the  Central  Trust  Com- 
pany pay  the  costs  which  the  receiver  incurred,  viz., 
$16,203.52. 

For  the  foregoing  reasons,  the  decree  of  the  circuit 
court  of  Cook  county  is  modified  as  to  the  amount  the 
Central  Trust  Company  is  required  to  pay  to  the  re- 
ceiver and  as  to  the  payment  of  costs,  and  the  Central 
Trust  Company  is  here  decreed  to  pay  to  the  receiver 
the  sum  of  $978,029.11,  together  with  the  further  sum 
of  $16,203.52,  costs.  In  all  other  respects  the  decree  of 
the  circuit  court  is  affirmed. 

,  Since  the  amount  that  the  Central  Trust  Company 
was  decreed  to  pay  in  the  circuit  court  was  increased 
in  this  court  by  substantially  $650,000,  we  think  the 
costs  in  this  court  should  likewise  be  borne  by  the  Cen- 
tral Trust  Company. 

Decree  modified  and  affirmed. 
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Mr.  Justice  Thomson  dissenting  in  part : 
The  principles  of  law,  applicable  to  the  questions  of 
fact  involved  in  this  case,  as  announced  by  our  Su- 
preme Court  in  Golden  v.  Cervenka,  278  111.  409,  at 
430-433,  are  binding  upon  this  court.  The  basic  ques- 
tion, upon  which  I  am  not  entirely  in  agreement  i^vitli 
the  foregoing  majority  opinion,  involves  the  interpre- 
tation of  the  opinion  of  the  Supreme  Court. 

In  the  case  of  a  number  of  items  among  the  assets 
of  the  National  Bank,  the  opinion  of  the  majority  of 
this  court  finds,  in  effect,  that  they  had  a  value,  a^  of 
October  21,  1912,  as  ascertained  by  their  final  collec- 
tion.   As  to  many  it^ms,  the  form  of  the  finding  is  that 
the  Central  Trust  Company  should  be  allowed  a  credit 
on  the  amount  of  its  liability,  equal  to  the  amount  col- 
lected on  the  items  by  the  Trust  &  Savings  Bank  or 
by  the  receiver.    Under  the  decision  of  the  Supreme 
Court,  no  allowance  can  be  made  except  on  the  basis 
of  the  value  of  the  items  in  question,  as  of  the  date  of 
the  transfer,  namely,  October  21,  1912.    Therefore,  if 
such  credits  are  given,  based  upon  ultimate  collections, 
in  whole  or  in  part,  it  is  in  effect  a  finding  that  t\ie 
items  on  which  the  credits  are  given  were  of  the  vabe 
of  the  ultimate  collections  on  the  date  referred  to.   In 
my  opinion,  to  hold  that  wherever  the  evidence  shows 
that  a  note  held  by  the  National  Bank  as  a  part  of  its 
assets  on  October  21,  1912,  was  ultimately  collected  in 
whole  or  in  part  by  the  Trust  &  Savings  Bank  or  by 
the  receiver,  with  or  without  suit,  or  in  partial  pay- 
ments, it  therefore  had  a  value,  on  the  date  referred 
to,  equal  to  the  amount  so  ultimately  collected  or  re- 
covered on  it,  is  directly  contrary  to  the  opinion  of  the 
Supreme  Court.     In  my  opinion,  there  is  no  proper 
basis  for  the  conclusion,  stated  in  the  majority  opin- 
ion, to  the  effect  that,  on  the  original  hearing  of  this 
case,  the  receiver  took  the  position  that  allowances 
should  be  made  for  all  set-offs  and  amounts  collected 
by  the  Trust  &  Savings  Bank,  nor  is  ther»  any  basis 
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for  the  statement  there  made  to  the  effect  that  in  the 
decision  of  the  Supreme  Court  in  the  case  of  Golden  v. 
Cervenka,  that  court,  **  allowed  the  amounts  collected 
and  obtained  by  the  receiver/'  As  I  understand  the 
decision  and  opinion,  the  Supreme  Court  did  not  do 
that,  nor  did  it  have  any  occasion  to,  for  that  matter 
was  in  no  way  involved  in  the  record  or  the  issues  be- 
fore the  Supreme  Court  in  that  case. 

In  its  opinion,  the  Supreme  Court,  having  pointed 
out  that,  while  the  evidence  in  the  record  then  before 
the  court  might  indicate  an  impairment  of  capital,  it 
did  not  show  a  condition  of  insolvency  at  the  time  of 
the  transfer  from  the  National  Bank  to  the  Trust  & 
Savings  Bank,  proceeds  to  hold  that  the  question  of 
whether  or  not  the  amount  of  the  capital  and  surplus 
of  the  National  Bank  had  been  impaired,  **  depends 
upon  the  collectibility  of  the  loans  which  constituted  a 
large  part  of  the  resources  of  the  bank."  The  decisioi\ 
of  the  majority,  as  to  those  items  of  assets,  on  which  I 
feel  obliged  to  dissent,  is  based  upon  an  interpretation 
of  the  opinion  of  the  Supreme  Court  to  the  effect  that 
it  means  that  the  question  of  whether  the  capital  and 
surplus  of  the  National  Bank  had  been  impaired  at  the 
time  of  the  transfer  depends  upon  whether  the  loans, 
which  constituted  a  large  part  of  the  resources  of  the 
bank,  were  finally  collected.  Certainly,  if  the  Supreme 
Court  meant  that,  it  would  have  said  so  very  clearly 
and  would  have  fixed  the  liability  of  the  Central  Trust 
Company  at  $1,250,000,  less  the  difference  between  the 
total  amount  collected  by  the  Trust  &  Savings  Bank  or 
ultimately  recovered  by  the  receiver  on  the  items  of 
assets,  and  the  amount  of  the  liabilities.  But,  in  its 
opinion,  the  Supreme  Court  has  not  said  that,  but  on 
the  contrarj'  has  said  that  the  extent  of  the  liability  of 
the  Central  Trust  Company  is  the  difference  between 
$1,250,000  and  the  value  of  the  net  assets  of  the  Na- 
tional Bank  ''on  the  date  of  the  transfer/' 

That  the  Supreme  Court,  in  holding  that  the  ques- 
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tion  of  whether  the  net  assets  which  came  to  the  Trust 
&  Saving  Bank  in  lieu  of  the  $1,250,000,  and  repre- 
senting the  capital  and  surplus  of  the  bank,  had  been 
impaired,  depends  upon  the  '* collectibility"  of  the 
loans  which  constituted  a  large  part  of  the  resources 
of  the  bank,  did  not  have  in  mind  the  question  of  what 
might  ultimately  have  been  '* collected''  on  the  loans, 
is  to  my  mind,  made  absolutely  clear  by  what  the  court 
says  on  the  following  page  (432)  of  the  opinion.  After 
referring  to  some  of  the  evidence  shown  by  the  record, 
then  before  the  court,  and  the  contentions  of  the  par- 
ties, the  court  proceeds  by  saying:  **The  solvency  of 
the  bank  on  October  21,  1912,  is  not,  however,  to  be 
determined  by  the  condition  of  the  assets  of  the  Trust 
&  Savings  Bank  on  June  11, 1914.  (The  date  the  bank 
suspended  and  went  into  the  hands  of  the  receiver.) 
The  question  is  not  what  was  the  vahie  of  the  assets  of 
the  bank  as  ascertained  by  their  final  collection,  but 
what  was  the  value  on  the  date  of  the  transfer." 
(October  21,  1912.) 

The  court  says  further:  *'If  upon  an  examination 
of  the  bank  at  that  time,  in  the  judgment  of  prudent 
bankers  familiar  with  the  credit  of  the  debtors,  the 
value  of  the  loans  of  the  bank  was  equal  to  the  amount 
at  which  they  were  carried  on  the  books  of  the  bank, 
the  capital  of  the  bank  cannot  be  regarded  as  impaired 
at  that  time  because  it  eventually  turned  out  that  a 
portion  of  the  loans  could  not  be  collected,'^  In  other 
words,  the  value  of  a  loan  carried  by  the  bank  on  Octo- 
ber 21,  1912,  and  appearing  among  its  assets,  depends 
upon  its  then  collectibility,  but  not  upon  the  amount 
ultimately  collected  upon  it.  For  example,  the  bank 
may  have  held  the  note  of  A.  on  October  21,  1912,  for 
$10,000,  secured  by  bonds  in  the  sum  of  $20,000  in  the 
A.  Company.  Admittedly,  let  us  say,  A.  was  worth 
$50,000  over  and  above  his  liabilities  on  October  21, 
and  the  bonds  of  the  A.  Company  had  a  market  value 
of  par  or  higher.     The  note  was  due  three  months 
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after  the  transfer.  But,  a  month  before  it  fell  due,  the 
A.  Company  had  a  disastrous  fire  which  was  a  total 
loss.  The  insurance  companies  failed  and  A.  became 
insolvent  and  the  bank  recovered  little  or  nothing  on 
the  note.  We  all  agree  that,  in  considering  that  note 
as  part  of  the  assets  of  the  National  Bank,  we  must 
value  it,  as  of  the  date  of  the  transfer,  October  21, 
1912,  at  its  face  value,  namely,  $10,000. 

But  let  us  consider  the  converse  of  that  proposition. 
Let  us  assume,  the  note  of  A.  and  the  bonds  of  the  A. 
Company  were  in  fact  worthless  on  October  21.  The 
company  shortly  thereafter  went  into  bankruptcy  and 
the  bonds  paid  nothing.  Suit  was  brought  against  A. 
and  judgment  recovered  and  execution  levied  on  a 
home  he  had  which  was  worth  but  little  above  a  mort- 
gage which  was  on  it,  and  the  homestead  value.  But 
assume  that  a  brother  of  A.  came  to  his  rescue,  and, 
to  relieve  him,  persuaded  the  bank  to  take  $2,000  in 
satisfaction  of  its  judgment.  In  considering  the  note 
of  A.  as  a  part  of  the  assets  of  the  bank,  the  majority 
would  give  it  a  value  of  $2,000.  In  my  opinion,  that 
course  is  not  warranted  by  the  decision  of  the  Supreme 
Court  nor  by  anything  said  by  the  court  in  its  opinion. 
It  is  the  value  of  the  note  on  the  date  of  the  transfer 
that  must^be  found.  If  it  was  admittedly  of  no  value, 
then  it  can  be  given  no  value  as  a  part  of  the  then 
assets  of  the  bank,  irrespective  of  whether  anything 
was  ever  collected  on  it  or  even  though  it  may  ulti- 
mately have  been  collected  in  full,  unless  the  circum- 
stances of  the  collection  were  such  as  to  import  value 
on  October  21,  1912. 

The  Supreme  Court  has  held  that  under  our  State 
banking:  laws,  the  Trust  &  Savings  Bank  should  have 
had  $1,250,000,  the  full  amount  of  its  capital  and  sur- 
plus, in  hand,  in  cash  and  available  for  use  for  banking 
purposes,  at  the  time  it  received  its  charter.  To  com- 
ply technically  with  the  law,  the  Central  Trust  Com- 
pany supplied  currency  to  that  amount,  so  that  the 
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representative  of  the  State  auditor  might  count  it  and 
issue  the  charter  to  the  new  bank,  and,  that  having  been 
accomplished,  the  Central  Trust  Company  took  back 
its  $1,250,000  and  the  new  bank  proceeded  with  a  cap- 
ital and  surplus  represented  by  the  assets  of  the  Na- 
tional Bank,  and  having  assumed  its  liabilities.  The 
court  further  held  that  if  the  value  of  the  assets  of  the 
National  Bank,  less  its  liabilities,  then  equalled 
$1,250,000,  the  creditors  may  not  complain  although 
the  law  was  not  complied  with.  In  determining  this 
question  the  assets  must  be  taken  at  the  value  they  had 
on  October  21, 1912.  The  creditors  and  depositors  had 
a  right  to  rely  on  the  representation  afforded  by  the 
charter,  namely,  that  the  bank  had  $1,250,000  in  its 
hands,  in  cash,  when  it  organized.  The  effect  of  the 
decision  of  the  Supreme  Court  is  that  the  creditors 
cannot  complain  if  it  was  not  cash,  provided  the  full 
value  was  then  there,  and  was  of  such  form  as  to  be 
as  available  for  banking  purposes  as  the  cash  would 
have  been.  It  follows  that  the  question  is,  as  to  any 
item  included  in  the  assets  taken  over  by  the  Trust  & 
Savings  Bank,  what  was  its  value  to  the  bank  on  Octo- 
ber 21,  1912,  for  banking  purposes?  Of  course,  if  it 
could  not  have  been  rediscounted  anywhere  and  could 
not  have  been  collected  or  turned  into  money,  it  was 
worthless  to  the  bank  for  banking  purposes  and  should 
be  given  no  value.  The  fact  that  one,  two  or  three 
years  later  the  bank  or  the  receiver,  by  suit  or  through 
bankruptcy  proceedings  or  a  compromise,  recovered 
something  on  it,  should  not  be  held  to  have  the  effect 
of  giving  the  paper  value  to  that  extent  in  the  hands 
of  the  bank  on  Octoljer  21,  1912.  Such  value  did  not 
improve  the  condition  of  the  paper  in  the  hands  of  the 
bank  on  that  day,  for  the  purpose  of  running  a  bank 
What  the  bank's  charter,  which  had  been  issued  as  a 
result  of  the  representation  that  the  $1,250,000  fur- 
nished by  the  Central  Trust  Company  was  the  cash 
capital  and  surplus  of  the  Trust  &  Savings  Bank,  as- 
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sured  the  public  and  the  bank's  creditors  and  depos- 
itors was  that  the  bank  had  been  authorized  by  the 
State  of  Illinois  to  do  a  banking  business  as  a  State 
bank,  with  $1,250,000  in  cash  and  available  in  its  hands 
for  banking  purposes,  and  before  any  paper  that  took 
the  place  of  that  cash  can  be  given  the  value  of  cash, 
it  must  be  demonstrated  not  only  that  it  then  had  that 
value  but  that  it  was  as  suitable  for  banking  purposes 
as  cash  would  have  been. 

To  hold  otherwise  would  amount  to  saying  that  if 
a  State  bank,  under  the  circumstances  present  here, 
procured  a  charter  and  proceeded  to  business  with 
little  or  no  cash  but,  instead,  with  a  lot  of  commercial 
paper,  which  at  the  time  had  no  cash  or  rediscount 
value  whatever,  and,  therefore,  was  worthless  for 
banking  purposes,  the  creditors  nevertheless  could  not 
complain,  provided,  the  bank  having  failed,  its  re- 
ceiver succeeded  by  suit  or  otherwise  in  ultimately 
reducing  the  paper  to  its  cash  value  in  full.  Certainly 
such  is  not  the  law.  What  the  public  has  a  right  to 
rely  upon  as  the  result  of  a  State  bank  charter  is  not 
that  the  bank  started  out  with  a  lot  of  paper  that  a 
receivership  can  succeed  in  collecting,  but  with  cash, 
or  assets  just  as  available  and  valuable  and  suitable 
for  banking  purposes  as  cash. 

Of  course  it  may  well  be  that  a  loan  held  by  the 
National  Baok  on  October  21,  1912,  and  making  up 
a  part  of  its  then  assets,  may  be  shown  to  have  been 
later  paid,  under  such  circumstances  as  to  warrant  a 
finding  that  it  was  worth  its  face  value  on  that  date. 
For  example,  the  note  of  A.  for  $10,000  held  by  the 
bank  on  October  21,  and  due  November  15,  or  Decem- 
ber 15,  may  be  shown  by  the  bank's  books  to  have  been 
paid  on  its  due  date,  apparently  in  cash  by  its  maker 
and  without  any  increase  in  the  liability  account  of 
the  maker,  in  the  bank.  In  such  a  case,  in  my  opinion, 
the  facts  are  such  as  to  lead  reasonably  to  the  con- 
clusion that  the  note  was  worth  its  face  value  to  the 
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bank  for  banking  purposes  on  October  21.  There  are 
a  number  of  items  thus  found  by  the  majority  opinion 
to  have  been  of  value  equal  to  their  face,  by  reason  of 
their  payment  and  where  the  circumstances  surround- 
ing the  payment  are  such  as  to  warrant  such  finding, 
in  my  opinion, — as  in  the  foregoing  illustration,  and 
as  to  such  items,  I  concur  in  the  findings.  But  where 
the  circumstances  are  not  such  as  reasonably  to  lead 
to  a  conclusion  that  the  items  were  of  value  equal  to 
the  payments  ultimately  accomplished,  I  feel  obliged 
to  dissent  for  the  reason  that  in  my  opinion  they  do 
not  come  within  either  the  letter  or  the  spirit  of  the 
decision  of  the  Supreme  Court. 

But  counsel  for  the  Central  Trust  Company  con- 
tends that  not  to  give  a  note  in  the  National  Bank  on 
October  21,  the  value  which  ultimately  may  have  been 
collected  upon  it,  no  matter  what  the  circumstances, 
*' would  allow  the  receiver  double  collection  on  the 
item,  once  from  the  maker  and  again  from  the  Cen- 
tral Trust  Company.''  In  my  opinion,  that  contention 
is  entirely  beside  the  question  involved  here  and  has 
no  application  to  the  issues  presented  in  this  case. 
This  is  not  a  suit  between  the  debtor  and  creditor,  in- 
volving proper  credits  to  the  debtor  on  all  payments 
he  may  have  made  at  any  time  on  his  indebtedness. 
In  other  words,  this  case  is  not  one  for  the  application 
of  payments  as  between  debtor  and  creditor.  What 
the  Supreme  Court  directed  to  be  inquired  of  by  the 
master  is  not  how  much  was  ultimately  collected  on 
a  given  note  but  whether  on  October  21,  1912,  it  was 
a  collectible  note.  A  note  may  on  that  date  have  been 
such  as  to  warrant  the  court  in  finding  it  was  then 
collectible,  although  in  fact,  by  reason  of  circum- 
stances subsequently  arising,  nothing  was  ever  col- 
lected upon  it.  On  the  other  hand,  a  note  may  on  that 
date  have  been  such  as  to  warrant  the  court  in  finding 
it  copld  not  then  reasonably  be  considered  a  collectible 
note,  in  spite  of  the  fact  that  subsequently  the  Trust 


Digitized  by  CjOOQ IC 


Chicago — First  District — April,  1922.        501 

Chicago  Title  &  Trust  Co.  v.  Central  Trust  Co.,  224  IlL  App.  474. 

&  Savings  Bank  or  its  receiver,  succeeded  by  suit,  or 
as  the  result  of  bankruptcy  proceedings,  or  by  com- 
l^romise  with  the  debtor,  or  arrangement  with  an- 
other, collected  something  on  it,  or  even  by  a  long 
series  of  small  payments,  managed  to  finally  collect 
it  in  whole  or  in  part  from  the  debtor  himself.  In 
any  one  of  the  latter  circumstances,  I  am  of  the  opin- 
ion that  the  subsequent  payments  or  collections  on  the 
note  are  not  such  as  to  warrant  giving  the  note  value 
to  the  bank  for  banking  purposes  on  October  21,  1912, 
to  the  extent  of  such  payments  or  collections. 

The  difference  between  the  interpretation  of  the 
decision  of  the  Supreme  Court  by  the  majority  and 
that  which  I  feel  obliged  to  place  upon  it  is  well  illus- 
trated by  item  37  of  Division  XIII  of  Loans  and  Dis- 
counts, being  the  note  of  one  Osbum  indorsed  by  one 
McNichols.  This  was  a  demand  note  dated  November 
2,  1910.  It  was  included  among  the  assets  of  the  Na- 
tional Bank  on  October  21,  1912,  and  passed,  on  that 
day,  to  the  Trust  &  Savings  Bank  and  remained  in  the 
latter  bank  until  it  suspended  in  June,  1914,  when  the 
note  came  into  the  possession  of  the  receiver.  The 
master  gave  that  note  its  full  face  value  as  a  part  of 
the  assets  of  the  National  Bank  and  the  majority  opin- 
ion affirms  that  finding.  The  record  shows  that  dur- 
ing the  time  the  note  was  in  the  bank  repeated  de- 
mands were  made  for  payment  of  the  note,  but  without 
result.  It  was  finally  collected  by  the  receiver  from 
the  indorser  in  September,  1915.  The  majority  opin- 
ion affirms  the  master's  finding  on  this  item,  on  the 
theory  that  the  notjB  must  be  held  to  have  been  a  coU 
lectible  note,  within  the  meaning  of  that  term  as  used 
by  the  Supreme  Court  in  its  opinion,  because  ulti- 
mately it  was  collected  by  the  receiver.  On  the  other 
hand,  I  feel  obliged  to  dissent  because,  the  fact  that 
the  receiver  was  finally  able  to  collect  the  amount  due 
on  the  note  from  the  indorser  in  the  fall  of  1915,  the 
note  being  a  demand  note  carried  by  the  bank  from  the 
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fall  of  1910  until  it  suspended,  does  not  show  such 
circumstances  as  to  warrant  a  finding  that  it  was  "col- 
lectible'' on  October,  21,  1912.  It  certainly  was  not 
then  collectible  and  was  utterly  worthless  to  the  bank 
for  banking  purposes  in  lieu  of  cash  and  as  a  part  of 
its  capital  and  surplus. 

In  the  course  of  his  argument,  counsel  for  the  Cen- 
tral Trust  Company  contends  that  what  is  meant  by 
'* banking  purposes"  is  not  quite  clear  and  it  is  urged 
that  '*it  would  seem  that  a  note  is  worth  for  banking 
purposes,  the  same  amount  it  is  worth  for  any  other 
purpose. '*  In  my  opinion,  that  contention  is  wholly 
unsound.  A  note  may  be  worth  its  face  value  to  an 
individual  looking  for  a  long-term  investment  and  yet 
be  worthless  to  a  bank  for  banking  purposes.  To  make 
a  note  valuable  to  a  bank  for  banking  purposes  it  must 
be  capable  of  rediscount.  In  effect,  it  must  be  as  valu- 
able to  the  bank  for  its  purposes  in  running  the  bank 
as  cash  would  be. 

I  concur  in  the  decision  of  the  court  as  announced 
in  the  foregoing  majority  opinion  as  to  all  items  mak- 
ing up  the  liabilities  of  the  La  Salle  National  Bank 
on  October  21,  1912,  and  also  as  to  all  items  making 
up  its  assets,  except  those  items  of  assets  constituting 
its  overdrafts  and  certain  items  included  in  its  loans 
and  discounts,  to  which  specific  reference  is  herein- 
after made.  Ther'e  are  a  few  items  in  which  I  concur, 
for  reasons  other  than  those  given  for  the  decision  of 
the  court  on  those  items  in  the  majority  opinion,  but 
I  shall  not  prolong  this  opinion  by  referring  to  those 
items  specifically. 

In  referring  to  those  items  of  assets  on  which  I  do 
not  agree  with  the  decision  of  the  court,  as  set  forth  in 
the  majority  opinion,  I  shall  follow  the  classification 
there  used  and  I  shall  not  refer  to  the  facts  involved 
in  the  items,  as  they  are  fully  set  forth  in  the  forego- 
ing opinion  of  the  court, — except  in  so  far  as  it  may 
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be  necessary  to  refer  to  the  facts  in  giving  the  reasons 
for  my  disagreement. 

Those  items  on  which  I  am  obliged  to  dissent,  are 
the  following: 

(Here  follows  a  discussion  of  the  items  of  assets  as 
to  which  Judge  Thomson  does  not  agree  with  the  ma- 
jority opinion.) 

In  my  opinion,  therefore,  the  total  value  which 
should  be  given  the  assets  of  the  National  Bank  as  of 
the  date  of  the  transfer  of  the  bank  to  the  Trust  & 
Savings  Bank  is  $3,280,060.33.  As  stated  in  the  ma- 
jority opinion,  the  liabilities  of  the  National  Bank  as 
of  that  date  have  been  found  to  be  $3,352,580.39.  I 
am  therefore  of  the  opinion  that  on  October  21,  1912, 
the  bank  was,  in  fact,  insolvent  to  the  extent  of 
$72,520.06,  and,  consequently,  that  the  capital  and  sur- 
plus of  the  bank  were  wholly  impaired  and  that  the 
decree  entered  in  this  case  should  be  to  the  effect  that 
the  Central  Trust  Company  should  pay  to  the  receiyer, 
representing  the  creditors  of  the  bank,  $1,250,000  with 
interest  at  5  per  cent  from  September  24,  1915,  to- 
gether with  the  further  sum  of  $16,203.52,  the  re- 
ceiver's costs  in  the  trial  court. 

Mr.  Justice  Taylob  concurring,  save  as  to  five  items. 

Vast  as  this  record  is,  we  have  carefully  and 
thoroughly  examined  the  many  congeries  of  facts  that 
are  therein  presented  for  consideration.  In  reality  it 
contains  not  one  but  many  lawsuits. 

The  reasoning  of  the  opinion  of  the  Supreme  Court 
shows  that  we  were  directed  to  find  the  financial  con- 
dition of  the  National  Bank  as  of  October  21,  1912,  so 
as  to  determine  what  loss,  if  any,  the  creditors  of 
the  Trust  and  Savings  Bank  may  have  suffered-  In 
that  opinion,  Mr.  Justice  Dunn,  applying  appropriate, 
equitable  principles,  in  predetermining,  approximately 
at  least,  whether  the  evidence  then  before  the  Supreme 
Court  justified  a  reversal  and  remandment,  made  a 
computation,  and  in  doing  so  considered  what  had 
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been  collected  since  October  21,  1912,  either  by  pay- 
ment or  compromise,  as  a  credit  to  the  Central  Trust 
Company,  and,  therefore,  as  sufficient  evidence  of 
value  as  to  those  particular  assets  upon  which  pay- 
ments had  actually  been  made  after  October  21,  1912. 
We  do  but  follow  his  reasoning  and  his  example,  as 
illustrated  by  his  computations,  in  holding  that  what 
was  actually  paid  after  October  21,  1915,  should  be 
considered  as  a  credit  to  the  Central  Trust  Company. 
Further,  wherever  the  evidence  sufficiently  proved  that 
.an  item  had  value,  it  has  been  allowed  according  to 
that  evidence  and  regardless  of  payment. 

I  concur  in  the  majority  opinion  except  as  to  three 
items  of  assets  and  two  of  liabilities. 

(Here  follows  a  discussion  of  the  five  items,  which 
is  omitted  by  direction  of  the  court.) 

In  my  opinion  the  assets  of  the  National  Bank  on 
October  21,  1912,  which  are  fixed  in  the  majority  opin- 
ion in  the  sum  of  $3,865,359.85  should  be  increased  by 
$101,760.62,  which  latter  figure  is  the  aggregate  of  the 
David  Davis,  Topeka  'Milling  Company  and  Good-will 
items.  The  total  assets  then  become  $3,967,120.47.  In 
my  opinion  the  liabilities  of  the  National  Bank  on 
October  21,  1912,  fixed  in  the  majority  opinion  at 
$3,352,580.39,  should  be  decreased  by  the  amount  of 
the  taxes,  $6,000,  and  the  difference  between  $53,250 
and  $21,202.02,  the  liability  to  nonconsenting  stock- 
holders. The  total  liabilities  of  the  National  Bank  on 
October  21,  1912,  then  become  $3,314,532.41. 

Subtracting  the  liabilities,  $3,314,532.41  from  the 
assets,  $3,967,120.47,  gives,  as  the  value  of  the  assets 
of  the  National  Bank  on  October  21,  1912,  over  and 
above  all  its  liabilities,  the  sum  of  $652,588.06.  The 
impairment  of  the  capital  stock  and  surplus  of  the 
National  Bank  on  October  21,  1912,  would,  therefore, 
be  the  difference  between  $652,588.06  and  $1,250,000, 
which  is  $597,411.94,  for  which  latter  sum  together 
with  interest  thereon  at  5  per  cent  per  annum  from 
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September  24,  1915,  to  this  date,  the  Central  Trust 
Company  would  be  liable. 


Chicago  &  Riyerdale  Lumber  Company,  Appellee,  t, 
Bernard  Yellenga  et  al.,  on  appeal  of  Bernard 
Yellenga,  Appellant. 

Gen.  No.  26,787. 

1.  Mechanics*  uens — what  statute  does  not  govern  suhcon- 
tractors.  Section  7  of  the  Mechanics'  Liens  Law  (Cahlirs  111.  St. 
ch.  82,  ?  7),  providing  that  no  contractor  shall  be  allowed  to  enforce 
his  lien  unless  within  4  months  after  completion,  etc.,  he  shall 
either  begin  his  suit  to  enforce  his  lien  or  file  a  claim  for  lien, 
relates  only  to  contractors,  and  subcontractors  are  therefore  not 
governed  thereby,  as  section  24  (Cahill's  111.  St.  ch.  82,  t  24)  pre- 
scribes the  notice  to  be  given  by  subcontractors  and  section  33 
(Cahill's  III  St.  ch.  82,  H  33)  the  time  within  which  suit  must  be 
begun. 

2.  Mechanics'  liens — when  subcontractor  loses  right  to  lien  as 
against  purchaser  of  property.  As  a  subcontractor  was  required 
under  section  92  of  the  Torrens  Act  (Cahill's  111.  St.  ch.  30,  %  133) 
to  give  notice  of  his  claim  by  filing  in  the  registrar's  oflSce  an 
affidavit  of  the  character  indicated  by  that  section,  the  subcontractor 
in  question,  who  had  complied  with  all  the  provisions  of  the 
Mechanics'  Liens  Act,  lost  his  right  to  a  lien  as  against  a  purchaser 
who  acquired  title  within  the  4  months  allowed  by  the  Liens  Act 
for  the  filing  of  the  subcontractor's  bill  to  foreclose,  because  of 
his  failure  to  file  such  notice  in  the  registrar's  office. 

3.  ToRBENS  Acr — priority  of  registered  title,  lien,  interest  or  claim. 
It  was  intended  by  the  Torrens  Act  that  the  certificate  of  registra- 
tion issued  in  conformity  with  its  provisions  should  be  conclusive 
evidence  of  the  title  of  the  registered  owner  and  of  all  existing 
liens  thereon,  and  the  reported  cases  hold  that  a  registered  title, 
lien,  interest  or  claim  is  superior  to  a  nonregistered  title,  lien  inter- 
est or  claim. 

4.  Mechanics'  uens — construction  of  Liens  Act  and  Torrens  Act. 
The  legislature  intended  the  Mechanics'  Liens  Act  and  the  Torrens 
Act  to  be  interpreted  with  reference  to  each  other  and  that  such  a 
construction  should  be  put  upon  them  that  both  acts  wuMld  be 
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effective,  if  possible,  and  that  neither  of  them  would  be  repugnant 
to  the  other. 

5.  Mechanics*  liens — when  purchaser  of  land  not  estopped  to 
assert  rights  as  against  subcontractor's  claim.  Under  section  42  of 
the  Torrens  Act  (Cahill's  111.  St.  ch.  30,  If  90),  providing  that,  except 
in  cases  of  fraud,  etc.,  no  person  taking  a  transfer  of  regristered 
land  shall  be  affected  with  notice,  actual  or  constructive,  of  an 
unregistered  trust,  lien,  etc.,  and  that  knowledge  of  an  unregistered 
trust,  lien,  etc.,  shall  not  of  itself  be  imputed  as  fraud,  one  who 
purchased  land  with  actual  knowledge  of  the  existence  of  a  sub- 
contractor's claim  was  not  estopped  from  asserting  his  rights  as  a 
subsequent  purchaser,  where  the  subcontractor,  who  had  complied 
with  all  the  requirements  *of  the  Liens  Act,  failed  to  file  the  notice 
required  by  section  92  of  the  Torrens  Act  (Cahill's  III  St  ch.  30, 
ir  133). 

GaiDLET,  P.  J.,  dissenting. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Chables 
M.  FoEix,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1921.  Reversed  and  remanded  with  directions. 
Opinion  filed  March  21,  1922.  Rehearing  denied  April  3,  1922. 
Opinion  withdrawn  and  refiled  April  12,  1922. 

GusTAVE  Nelson,  for  appellant. 

Archibald  Cattell  and  Carl  A-  Waldron,  for  appel- 
lee. 

Mr.  Justice  Morrill  delivered  the  opinion  of  the 
court. 

This  is  an  appeal  from  a  decree  of  the  superior  court 
of  Cook  county  entered  December  24,  1920,  whereby  a 
lien  was  established  ii^  favor  of  the  complainant,  who 
is  appellee  here,  upon  real  estate  therein  described  for 
certain  lumber  and  millwork  furnished  by  complainant 
and  used  in  the  erection  of  a  building  on  said  real  es- 
tate. The  decree  further  found  that  the  rights  of  com- 
plainant in  said  real  estate  by  virtue  of  said  lien  were 
superior  to  those  of  the  appellant  Vellenga,  who  pur- 
chased the  property,  with  knowledge  of  the  lien  claim, 
within  4  months  after  the  money  became  due  under 
the  terms  of  complainant's  contract  for  furnishing 
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said  material.  The  appellant  seeks  a  reversal  of  this 
decree  upon  the  ground  that  his  rights  as  a  subsequent 
purchaser  for  value  are  superior  to  those  of  complain- 
ant, because,  as  he  asserts,  no  notice  of  the  lien  claim 
was  filed  within  the  time  provided  by  law  and  for  the 
further  reason  that  his  certificate  of  registration  of 
the  land  under  the  Torrens  Act  did  not  disclose  the 
complainant's  claim  for  a  lien. 

There  is  no  dispute  as  to  the  facts  in  the  case.  The 
record  shows  that  the  real  estate  in  question  was  regis- 
tered under  the  Torrens  system  and  was  owned  by 
Frank  G.  Turner  and  Cora  Turner,  his  wife,  as  joint 
tenants  until  November  19,  1917,  on  which  date  they 
executed  and  delivered  to  Henry  W.  Johnson  a  war- 
ranty deed  of  the  premises,  which  was  never  recorded 
and  which  was  subsequently  returned  to  the  grantors. 
Johnson  entered  into  a  contract  with  one  Anderson,  a 
general  contractor,  to  erect  a  building  on  the  premises. 
Anderson  contracted  with  the  complainant  for  the  lat- 
ter to  furnish  lumber  and  millwork  to  be  used  in  the 
construction  of  said  building.  The  complainant  was 
therefore  a  subcontractor.  The  contract  with  com- 
plainant was  partly  oral  and  partly  written.  The  last 
delivery  of  material  by  the  complainant  was  February 
14,  1918,  at  which  time  there  was  a  balance  due  of 
$720.56.  Payment  was  to  be  made  30  days  after  the 
last  delivery.  Complainant  served  a  notice,  in  con- 
formity with  section  24  of  the  Liens  Act  (Cahill's  HI. 
St.  ch.  82,  T[  24),  on  Johnson,  the  owner,  under  said 
unrecorded  deed,  on  April  12,  1918,  within  60  days 
after  the  date  of  the  last  delivery.  The  sufficiency  of 
this  notice  is  not  questioned  and  it  is  not  denied  that  it 
was  served  on  the  proper  person  within  the  required 
time.  On  April  8,  1918,  the  defendant  Vellenga  had  a 
telephone  conversation  with  the  secretary  of  complain- 
ant in  which  the  former  stated  that  he  was  negotiating 
with  Johnson  for  the  purchase  of  the  property  and  in- 
quired the  amount  of  complainant's  bill.   The  secretary 
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told  him  the  amount  and  at  Vellenga's  request  mailed 
him  an  itemized  statement  showing  the  material  and 
prices  therefor,  which  was  received  by  Vellenga  on  or 
about  April  9,  1918.  The  secretary  also  informed  Vel- 
lenga that  the  bill  had  not  been  paid  and  that  the  com- 
plainant claimed  a  lien  against  the  premises.  On  May 
18, 1918,  Vellenga  completed  his  purchase  of  the  prem- 
ises from  Johnson,  and  Turner  and  his  wife  conveyed 
the  property  to  Vellenga,  the  unrecorded  deed  from  the 
Turners  to  Johnson  being  taken  up  and  destroyed. 
The  deed  from  the  Turners  to  Vellenga  was  filed  in  the 
Torrens  oflBce  May  21, 1918,  and  a  certificate  was  issued 
to  him  showing  no  memorial  of  the  complainant's  lien. 
On  July  13,  1918,  the  complainant  filed  its  bill  to  fore- 
close its  lien  as  a  subcontractor  and  on  the  same  day 
filed  in  the  office  of  the  registrar  of  titles  its  notice  of 
lis  pendens  as  required  by  section  54  of  the  Torrens 
Act  (Cahill's  111.  St.  ch.  30,  H  125). 

Appellant  contends  that  complainant  was  not  entitled 
to  a  lien  upon  the  ground  that  the  bill  was  filed  more 
than  4  months  after  the  last  delivery.  This  contention 
is  based  upon  section  7  of  the  Mechanics'  Liens  Law, 
Eev.  St.  ch.  82  (Cahill's  HI.  St.  ch.  82,  If  7),  which  pro- 
vides that  no  contractor  shall  be  allowed  to  enforce  his 
lien  unless  within  4  months  after  completion,  etc.,  he 
shall  either  begin  his  suit  to  enforce  his  lien  or  file  with 
the  clerk  of  the  circuit  court  a  claim  for  lien.  Com- 
plainant was  a  subcontractor  and  therefore  not  gov- 
erned by  section  7  of  the  statute.  He  complied  with 
section  24  of  the  Liens  Act  ( Cahill's  111.  St.  ch.  82, 
If  24),  which  prescribes  the  notice  to  be  given  by  a  sub- 
contractor. By  section  33  of  the  Liens  Act  (Cahill's 
111.  St.  eh.  82,  T[  33),  it  is  provided  that  a  petition  shall 
be  filed  or  suit  commenced  to  enforce  the  lien  of  a  sub- 
contractor within  4  months  after  the  time  that  the  final 
payment  is  due  for  materials  furnished  by  him.  Sec- 
tion 7  of  the  Act  relates  only  to  contractors.  Section 
33  controls  as  to  subcontractors.    This  suit  was  com- 
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menced  in  due  time  according  to  the  provisions  of  sec- 
tion 33  of  the  Act,  as  the  final  payment  for  the  mate- 
rials in  question  did  not  become  due  until  March  14, 
1918,  and  the  bill  was  filed  July  13,  1918. 

Appellant  further  contends  that  complainant  is  not 
entitled  to  a  lien  for  the  reason  that  at  the  time  appel- 
lant received  his  Torrens  certificate  it  contained  no 
memorial  of  complainant  ^s  lien.  A  question  of  law 
therefore  arises  for  determination  as  to  whether  or 
liot  a  subcontractor  who  has  complied  with  all  the  pro- 
visions of  the  Mechanics'  Liens  Act  is  prevented  from 
enforcing  his  lien  by  reason  of  the  fact  that  no  notice 
of  the  lien  was  filed  in  the  registrar's  office,  as  against 
a  purchaser  who  has  acquired  title  within  the  period 
of  4  months  allowed  by  the  Liens  Act,  within  which  the 
subcontractor  may  file  his  bill  to  foreclose.  It  is  ad- 
mitted that  no  notice  of  any  claim  for  a  mechanic's  lien 
on  behalf  of  complainant  was  filed  in  the  Torrens  office 
on  or  prior  to  May  21,  1918,  when  the  property  was 
conveyed  to  Vellenga  and  his  deed  filed  in  the  regis- 
trar's office  and  a  certificate  of  title  obtained  showing 
title  in  him.  The  master  to  whom  the  case  was  re- 
ferred found  that  the  complainant  had  complied  with 
all  the  provisions  of  the  Liens  Act  entitling  it  to  a  lien 
and  that  the  foreclosure  should  be  granted  unless  the 
lien  had  been  lost  by  complainant's  noncompliance 
with  some  requirement  of  the  Torrens  Act,  and  was  of 
the  opinion  that  there  must  be  a  compliance  with  the 
provisions  of  both  the  Torrens  Act  and  the  Mechanics ' 
Liens  Act. 

The  master  further  held  that  under  section  92  of  the 
Torrens  Act  (Cahill's  HI.  St.  ch.  30,  If  133)  the  com- 
plainant was  required  to  give  notice  of  his  claim  by 
filing  in  the  registrar's  office  an  affidavit  of  the  char- 
acter indicated  by  that  section,  and  that,  failing  to  do 
so,  he  is  precluded  from  asserting  his  right  to  a  lien 
prior  and  superior  to  the  rights  of  the  appellant,  who 
is  a  subsequent  purchaser.    The  decree  of  the  superior 
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court  found,  among  other  things,  that  section  92  of  the 
Torrens  Act  does  not  apply  to  the  rights,  claims,  liens 
or  demands  of  subcontractors  and  sustained  the  ob- 
jections which  had  been  filed  to  that  part  of  the  mas- 
ter's report  We  think  that  the  master  was  right  and 
that  the  chancellor  was  wrong  in  this  respect.  It  is 
unnecessary  to  set  forth  the  remaining  terms  of  the 
decree,  as  they  relate  solely  to  the  enforcement  of  the 
lien. 

It  was  the  purpose  of  the  Torrens  Act  to  create  an 
independent  system  of  registration  of  land  titles,  re- 
quiring that  notice  of  all  liens  relating  to  land  so  reg- 
istered be  filed  and  registered  in  the  registrar's  oflBce. 
McMullen  &  Co.  v.  Croft,  96  Wash.  275;  Hacken  v. 
Isenberg,  288  HI.  589.  It  was  intended  by  the  act  that 
the  certificate  of  registration  issued  in  conformity  with 
its  provisions  should  be  conclusive  evidence  of  the  title 
of  the  registered  owner  and  of  all  existing  liens  there- 
on. Robinson  v.  Kerrigan,  151  Cal.  40.  Except  in 
cases  of  fraud,  the  registered  owner  has  an  indefeas- 
ible title  against  the  world,  subject  only  to  registered 
liens.  Registration  is  necessary  to  give  effect  to  any 
claim  of  interest  in  the  property.  Pels  v.  Knowles, 
26  New  Zealand  L.  604;  Mordaunt^s  Assignee  v,  Gib- 
son, 33  New  Zealand  L.  1423;  Cooke  v.  Union  Bank,  U 
N.  S.  Wales  L.  R.  Eq.  280.  Without  further  citation 
of  authorities  we  are  justified  in  asserting  that  all  re- 
ported cases  to  which  our  attention  has  been  called 
hold  that  a  registered  title,  lien,  interest  or  claim  is  su- 
perior to  a  nonregistered  title,  lien,  interest  or  claim. 

It  has  been  held  by  our  Supreme  Court  that  sections 
89  and  90  of  the  Torrens  Act  (Cahill's  111.  St.  ch.  30, 
TfT[  130,  131),  when  considered  in  connection  with  the 
l)ro visions  of  the  Mechanics'  Liens  Act,  were  enacted 
particularly  in  the  interest  of  parties  who  might  be- 
come pTirchasers  or  otherwise  interested  in  registered 
land  after  mechanics'  liens  had  attached,  and  these  sec- 
tions were  not  intended  to  enable  any  record  owner  to 
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defeat  a  lien  given  by  the  Liens  Act ;  that  sections  89 
and  90  of  the  Torrens  Act  in  express  terms  recognize 
the  Mechanics*  Liens  Act  and  that  there  is  no  section 
in  the  Torrens  Act  which  was  enacted  with  a  view  to 
repealing  any  section  of  the  Mechanics'  Liens  Act. 
Hacken  v.  Isenberg,  288  111.  589.  In  the  same  case,  the 
court  also  held  that  section  89  of  the  Torrens  Act  re- 
quires, in  substance,* that  the  claim  or  notice  for  lien 
mentioned  in  section  7  of  the  Liens  Act  shall  be  filed 
in  the  registrar's  office  and  that,  until  so  filed  and  reg- 
istered, no  such  lien  shall  be  deemed  to  have  been  cre- 
ated. This  was  substantially  the  only  requirement  of 
the  Torrens  Act  changing  the  procedure  indicated  by 
section  7  of  the  Liens  Act  of  1895,  which  was  in  force 
when  the  Torrens  Act  went  into  eflfect  in  1897.  The 
effect  of  the  provision  contained  in  section  89  is  that 
the  contractor's  lien  shall  have  only  the  force  and  ef- 
fect of  a  contract  with  the  owner  until  notice  of  the 
claim  has  been  filed  and  registered,  but  that  when  filed 
within  2  years  the  lien  attaches  as  to  the  owner  as  of 
the  date  of  the  contract.  The  legislature  intended  both 
of  these  acts  to  be  interpreted  with  reference  to  each 
other  and  that  such  a  construction  should  be  put  upon 
them  that  both  acts  would  be  effective,  if  possible,  and 
that  neither  of  them  was  intended  to  be  repugnant  to 
the  other.  Hacken  v.  Isenberg,  supra.  It  is  one  of  the 
contentions  of  the  appellant  in  the  present  case  that 
the  appellee  was  required  to  file  in  the  registrar's  office 
a  notice  of  his  claim  as  required  under  section  7  of  the 
Liens  Law.  This  contention  cannot  be  sustained  for 
the  reason  that  section  89  of  the  Torrens  Act  (Cahill's 
111.  St.  ch.  30,  If  130)  applies  in  cases  **  where,  by  any 
law  in  relation  to  the  liens  of  mechanics  or  others,  any 
claim  or  notice  is  authorized  to  be  filed  in  any  court  or 
office."  This  plainly  applies  to  the  case  of  a  con- 
tractor and  is  not  applicable  to  the  case  at  bar,  wherein 
the  complainant  is  a  subcontractor. 
The  present  Mechanics'  Liens  Law  was  enacted  in 
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1903,  and  is  a  complete  revision  of  the  prior  law  upon 
the  same  subject,  which  was  enacted  in  1895.  The 
act  of  1903  repealed  the  act  of  1895,  but  all  provisions 
of  the  former  act  which  were  re-enacted  in  the  act  of 
1903  are  to  be  construed  as  still  in  force  and  not  as  a 
new  enactment.  Eev.  St.  ch.  131,  sec.  2  (Cahill's  HI. 
St.  ch.  131,  T[  2).  While  certain  sections  were  repealed, 
they  were  re-enacted  at  the  same  time,  and  hence  did 
not  at  any  time  cease  to  \)e  the  law.  Section  24  of  the 
Act  of  1903  was  embodied  in  section  25  of  the  act  of 
1 895,  although  many  of  the  provisions  of  the  latter  sec- 
tion were  not  re-enacted  in  1903.  Both  sections  con- 
tain the  same  requirements  as  to  the  character  of  the 
notice  to  be  given  by  a  subcontractor  and  the  period 
within  which  it  is  to  be  given.  The  Torrens  Law  was 
enacted  after  the  Liens  Act  of  1895,  and  in  recognition 
of  its  provisions,  so  that  it  must  be  assumed  that  the 
legislature  intended  both  acts  to  be  interpreted  \rith 
reference  to  each  other.  In  the  Hacken  case  the  court 
applied  the  rules  of  construction  which  are  applicable 
to  such  cases,  and  held  that  the  notice  of  the  claim  of  a 
contractor  specified  in  section  7  of  the  Liens  Act  must 
be  filed  in  the  office  of  the  registrar  of  titles  instead  of 
the  office  of  the  clerk  of  the  circuit  court.  Section  90  of 
the  Torrens  Act  provides  that  no  statutor>^  or  other 
lien  shall  be  deemed  to  affect  the  title  to  registered 
land  until  after  a  memorial  thereof  is  entered  upon  the 
register,  as  provided  by  the  act.  Section  92  of  the 
Torrens  Act  (Cahill's  111.  St.  ch.  30,  If  133)  provides 
that:  ''Any  person  making  any  claim  to  or  asserting 
any  lien  upon  registered  land  not  existing  at  the  initial 
registry  of  the  same  and  not  shown  upon  the  register, 
or  adverse  to  the  title  of  the  registered  owner,  and  no 
other  provision  is  herein  made  for  asserting  the  same 
in  the  registrar's  office,  may  make  affidavit  thereof, 
setting  forth  his  interest,  right,  title,  lien  or  demand, 
and  how  and  under  whom  derived  and  the  character 
and  natilre  thereof.    The  affidavit  shall  set  forth  his 
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place  of  residence  and  also  his  place  of  business,  if  he 
has  one,  and  designate  a  place  at  which  all  notices  re- 
lating thereto  may  be  served.  Upon  the  filing  of  such 
affidavit  in  the  office  of  the  registrar,  the  latter  shall 
enter  a  memorial  thereof,  as  in  the  case  of  a  charge. ' ' 
If  the  decree  of  the  superior  court  is  sustained,  it  will 
have  the  effect  of  enabling  a  subcontractor  to  enforce 
a  secret  lien  to  the  prejudice  of  the  rights  of  a  subse- 
quent purchaser  of  the  registered  land,  thereby  and  to 
that  extent  defeating  the  avowed  purpose  of  the  Tor- 
rens  Act.  The  Supreme  Court  in  the  Hacken  case  held 
that  where  two  acts  covering  the  same  subject  have 
been  passed  by  the  legislature,  they  must  be  construed, 
if  possible,  so  that  each  shall  have  due  effect  and  the 
later  act,  which  varies  in  some  degree  the  procedure 
necessary  to  obtain  the  relief  given  by  the  former  act, 
should  be  held  to  be  an  amendment  or  modification  of 
it.  This  view  as  to  the  construction  of  the  two  acts  has 
been  approved  by  the  Supreme  Court  in  a  recent  de- 
cision. In  re  BicJcel,  301  111.  484.  Accordingly,  we  are 
obliged  to  hold  that  if  the  purpose  and  cardinal  intent 
of  the  Torrens  Act  are  not  to  be  defeated,  a  subcon- 
tractor should  file  in  the  registrar's  office  the  affidavit 
indicated  by  section  92  of  the  Act,  in  order  to  establish 
a  lien  upon  registered  land. 

It  is  also  contended  by  appellee  that  appellant  is  pre- 
cluded from  asserting  his  rights  as  a  subsequent 
purchaser,  because  he  had  actual  knowledge  of  the 
existence  of  appellee's  claim  through  the  interview  and 
correspondence  with  appellee  on  April  8,  1918.  This 
contention  cannot  be  sustained  for  the  reason  that 
section  42  of  the  Act  (CahiU's  HI.  St.  ch.  30,  If  90) 
provides  as  follows: 

''Except  in  case  of  fraud,  and  except  as  herein  other- 
wise provided,  no  person  taking  a  transfer  of  regis- 
tered land,  or  any  estate  or  interest  therein,  or  of  any 
charge  upon  the  same,  from  the  registered  owner  shall 
be  •  *  *  affected  with  notice,  actual  or  constructive, 
or  of  any  unregistered  trust,  lien,  claim,  demand  or 

35  VoU  CCXXIV  33 
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interest;  and  the  knowledge  that  an  unregistered  trust, 
lien,  claim,  demand  or  interest  is  in  existence  shall  not 
of  itself  be  imputed  as  fraud." 

From  the  plain  language  of  this  section  it  follows 
that  the  knowledge  acquired  by  the  purchaser  on  April 
8,  1918,  as  to  the  existence  of  appellant's  claim,  can 
have  no  significance  in  determining  the  legal  question 
involved  herein.  Bjornberg  v.  Myers,  212  lU.  App. 
257. 

The  decree  of  the  superior  court  is  reversed,  and  the 
case  remanded  with  directions  to  enter  a  decree  dis- 
missing the  bill  for  want  of  equity. 

Reversed  and  rema^ided  with  directions. 

Babnes,  J.,  concurs. 

Gbidley,  p.  J.,  dissents. 
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The  People  of  the  State  of  Illinois,  Defendant  in  Er- 
ror, T.  J.  C.  Benner,  Plaintiff  in  Error. 

1.  Cbiminal  law — failure  of  record  to  show  statement  to  accused 
of  consequence  of  pleading  guilty  is  reversible  error.  Under  Para- 
graph 4,  div.  XIII,  of  the  Criminal  Code  (CahlU's  111.  St  ch.  38, 
H  756),  relating  to  pleas  of  "guilty,"  the  failure  of  the  record  to 
show  that  the  court  explained  to  defendant  in  the  prosecution  in 
question  for  transporting  and  possessing  intoxicating  liquor,  the 
consequence  of  a  plea  of  guilty,  was  reyersi))le  error. 

2.  Criminal  law — when  explanation  by  court  to  accused  of  con- 
sequence of  pleading  guilty  not  presumed  on  review.  A  plea  of 
guilty  can  only  be  entered  in  this  State,  in  felony  as  well  as  mis- 
demeanor cases,  after  the  defendant  has  been  fully  advised  of  the 
consequences  of  his  plea,  and  a  court  of  review  cannot  presume 
that  the  trial  court  performed  this  duty,  in  the  absense  of  anything 
in  the  record  to  show  a  compliance  with  the  statute  relating  to  such 
pleas,  but  the  record  must  show  affirmatively  that  the  court  did 
explain  to  the  defendant  the  consequences  of  a  plea  of  guilty. 

3.  Intoxicating  liquors — impropriety  of  judgment  for  confisca- 
tion of  transporting  vehicle  and  property  therein  where  statute  not 
complied  with.  It  was  error  in  a  prosecution  for  transporting  and 
possessing  intoxicating  liquor,  to  attempt,  in  the  Judgment,  to  con- 
fiscate the  automobile  in  which  the  liquor  was  being  transported, 
and  certain  property  found  therein,  under  section  31  of  the  Pro- 
hibition Act,  Session  Laws  1921,  page  696  (Cahill's  111.  St.  ch.  43, 
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t  32),  where  there  waa  no  effort  to  comply  with  the  requirements 
of  '  that  section  concerning  summons  and  other  court  procedure 
against  the  owner  and  persons  having  liens  against  the  property. 

Error  to  the  Circuit  Court  of  Gallatin  county;  the  Hon.  W.  S. 
Sandebs,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1921.    Reversed  and  remanded.    Opinion  filed  March  24,  1922. 


Lewis  &  Lewis,  for  plaintiflF  in  error. 
Joseph  L.  Baetley,  for  defendant  in  error. 

Mb.  Presiding  Justice  Hjgbee  delivered  the  opinion 
of  the  court. 

Plaintiff  in  error  and  one  Tom  Johnson  were  ar- 
rested on  an  information  filed  July  18,  1921,  in  the 
county  court  of  Gallatin  county.  The  information  con- 
sisted of  two  counts.  The  first  charged  that  the  de- 
fendants named  therein  ''did  then  and  there  unlaw- 
fully transport  intoxicating  liquor'*  and  the.  second 
count  charged  that  the  defendants  ''did  then  and  there 
unlawfully  possess  intoxicating  liquor.*'  The  defend- 
ants signed  written  waivers  of  their  right  to  jury  trial 
and  entered  pleas  of  guilty.  On  such  pleas  of  guilty 
the  following  judgment  was  entered : 

"And  now  on  this  day,  July  18th,  comes  Tom  John- 
son and  J.  C.  Benner,  defendants  in  the  above  entitled 
cause,  into  open  court,  sign  jury  waiver  and  enter  a 
plea  of  guilty.  •  •  *  J.  C.  Benner  is  fined  $jOO  and 
costs  and  90  days  in  the  county  jail.  Defendant  is  or- 
dered to  be  committed  to  the  county  jail  for  90  days 
and  ^mtil  fine  and  costs  are  paid  or  secured  according 
to  law.  The  sheriff  is  hereby  ordered  to  empty  all  of 
said  liquor,  except  one  gallon,  he  is  to  safely  keep  as 
evidence  against  the  other  unknown  parties,  into  the 
Ohio  river.  The  court  finds  that  the  Gardner  automo- 
bile license  No.  206124  111.  1921,  car  No.  8.390,  and  en- 
gine No.  K-100,-328,  owned  by  J.  C.  Benner  in  which 
said  liquor  was  being  transported  is  forfeited  accord- 
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ing  to  law.  Also  pump  shot  gun  found  in  car,  owner 
unknown.  Cause  continued  for  service  upon  August 
Zvara,  stated  to  have  a  lien  upon  said  car,  upon  un- 
known owner  of  gun.  Summons  ordered  to  issue  as 
provided  by  law.*' 

Pursuant  to  that  judgment  plaintiff  in  error  was 
committed  to  the  Gallatin  county  jail  and  was  confined 
therein  when  the  writ  of  error  was  issued  in  this  case. 
It  is  contended  by  attorney  for  plaintiff  in  error  that 
this  judgment  must  be  reversed  for  the  reason  that  the 
record  does  not  show  that  the  trial  court  explained  to 
plaintiff  in  error  the  consequences  of  entering  his  plea 
of  guilty,  and  that  he  persisted  in  pleading  guilty  after 
such  explanation. 

Paragraph  4  of  division  Xm  of  the  Criminal  Code 
(Cahill's  111.  St.  ch.  38,  If  756)  provides:  ''In  cases 
where  the  party  pleads  'guilty/  such  plea  shall  not  be 
entered  until  the  court  shall  have  fully  explained  to  the 
accused  the  consequences  of  entering  such  plea;  after 
which,  if  the  party  persists  in  pleading  'guilty,'  such 
plea  shaU  be  received  and  recorded,  and  the  court  shall 
proceed  to  render  judgment  and  execution  thereon,  as 
if  he  had  been  found  guilty  by  a  jury.  In  all  cases 
where  the  court  possesses  any  discretion  as  to  the  ex- 
tent of  the  punishment,  it  shall  be  the  duty  of  the 
court  to  examine  witnesses  as  to  the  aggravation  and 
mitigation  of  the  offense.''  The  record  in  this  case 
does  not  show  that  the  trial  court  warned  plaintiff  in 
error  or  admonished  him  of  the  consequences  of  his 
plea  of  guilty  as  provided  by  the  above  statute.  If 
the  provisions  of  that  statute  are  mandatory  and  a 
compliance  with  the  same  must  appear  from  the  rec- 
ord, then  the  contention  of  plaintiff  in  error  is  well 
founded  and  this  judgment  must  be  reversed.  It  has 
been  held  by  the  Supreme  and  Appellate  Courts  of 
this  State  that  a  plea  of  guilty  in  a  criminal  case  can 
only  be  entered  after  the  defendant  has  been  fully  ad- 
vised by  the  court  of  his  rights  and  the  consequences 
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of  his  plea  of  guilty.  (Krolage  v.  People,  224  111.  456; 
People  V.  Glick,  200  HI.  App.  46.)  It  has  also  been 
held  thnt  this  statiito  applies  to  misdemeanors  as  well 
as  to  felonies.  {Pepple  v.  Sweetland,  210  111.  App.  432.) 
It  would  also  appear  that  the  Supreme  Court  has  held 
that  a  court  of  review  cannot  presume  that  the  trial 
court  performed  its  duty  under  this  statute  in  the  ab- 
sence of  anything  in  the  record  to  show  a  compliance 
with  the  statute,  but  that  the  record  must  affirmatively 
show  that  the  trial  court  did  explain  to  the  defendant 
the  consequences  of  a  plea  of  guilty.  In  the  case  of 
People  V.  Petrie,  294  111.  366,  the  Supreme  Court  in  an 
opinion  by  Justice  Dunn  said:  ''The  record  as  orig- 
inally made  containing  no  reference  to  the  explaining 
of  the  consequences  of  his  plea  of  guilty  to  the  de- 
fendant was  insufficient  to  sustain  the  judgment." 
The  Supreme  Court  again  in  the  case  of  the  People  v. 
Harney,  276  HI.  236,  in  an  opinion  by  Justice  Farmer 
held:  ''The  record  must  show,  as  the  statute  requires, 
that  the  effect  or  consequence  of  entering  a  plea  of 
guilty  was  fully  explained  by  the  bourt  to  the  defend- 
ant, but  it  is  not  required  that  the  language  of  the 
court  in  making  the  explanation  shall  be  set  out  in 
the  record." 

In  this  case,  not  only  does  the  record  not  show  the 
language  used  by  the  court,  but  it  is  entirely  silent  as 
to  whether  the  court  explained  to  plaintiff  in  error  the 
consequences  of  his  plea  of  guilty,  and  under  the  above 
authorities  we  must  hold  there  was  clearly  reversible 
error  in  entering  the  judgment  herein.  The  judgment 
in  this  case  seems  also  to  attempt  to  confiscate  the  au- 
tomobile in  which  the  intoxicating  liquor  was  being 
transported  and  certain  property  found  therein  under 
section  31  of  the  Illinois  Prohibition  Act  (Session 
Laws  1921,  page  696  [Cahill's  111.  St.  ch.  43,  H  32]). 
There  does  not  appear,  however,  to  have  been  any  ef- 
fort to  comply  with  the  requirements  of  that  section 
concerning    summons    and    other    court    procedure 
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against  the  owner  of  and  persons  having  liens  against 
such  property.  In  onr  opinion  it  was  error  for  the 
court  to  enter  any  judgment  against  or  concerning  this 
property  without  a  compliance  with  that  section  of  the 
statute-  For  the  errors  herein  pointed  out,  the  judg- 
ment should  be  reversed  and  the  cause  remanded  for 
further  proceedings  in  conformity  with  the  views  ex- 
pressed in  this  opinion. 

Reversed  and  remanded. 


James  W,  Burns,  Defendant  In  Error,  v.  William 
J.  Jackson,  Beceirer  for  Chicago  &  Eastern  Illi- 
nois Railroad  Company,  Plaintiff  in  Error. 

1.  Masteb  and  servant — extent  to  tohich  assumed  risk  a  defense 
in  actions  under  Federal  Employers*  Liability  Act.  The  State  courts 
must  be  governed  by  the  construction  placed  upon  the  Federal  Em- 
ployers' Liability  Act  by  the  federal  courts;  and  it  has  been  the 
uniform  holding  of  those  courts  that  the  doctrine  of  assumed  risk 
is  available  as  a  defense  in  all  cases  brought  under  such  act,  ex- 
cept where  the  violation  of  a  federal  statute  enacted  for  the  safety 
of  employees  contributed  to  the  injury  complained  of. 

2.  Master  Ain)  servant — assumption  of  risk  in  attempting  to  re- 
pair defective  air  pipe  line  in  action  under  Federal  Employers*  Li- 
ability  Act.  In  an  action  under  the  Federal  Employers'  Liability 
Act,  where  plaintiff,  a  freight  conductor  engaged  in  interstate  com- 
merce, charged  with  the  duty  of  picking  up  freight  and  coal  cars 
and  of  setting  out  other  cars  as  directed,  sustained  injury  while 
trying  to  connect  defective  appliances,  and  testified  that,  upon  the 
discovery  of  a  leak  in  the  air-pipe  line,  he  had  the  right  to  decide 
whether  the  car  in  question  should  be  cut  out  or  he  should  attempt 
to  repair  the  leak,  and  that  he  chose  the  latter  course,  in  so  doing 
he  assumed  the  risk  of  all  danger  Incident  to  such  course,  and  the 
defense  of  assumed  risk  was  available  to  defendant,  as  neither  the 
allegations  of  the  declaration  nor  the  evidence  showed  any  viola- 
tion of  the  Federal  Safety  Act,  which  was  the  only  federal  statute 
enacted  for  the  safety  of  employees  which  would  have  been  appli- 
cable in  the  circumstances. 

3.  Instructions — impropriety  of  instruction  ignoring  applicable 
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defense.  In  an  action  under  the  Federal  Employers'  Liability  Act 
by  a  freight  conductor  engaged  in  interstate  commerce,  it  was  re- 
versible error  to  give  an  Instruction  directing  a  verdict  upon  the 
finding  of  certain  facts  for  plaintiff  but  ignoring  the  defense  of 
assumed  risk,  where,  under  the  particular  circumstances,  such  de- 
fense was  available,  and  such  instruction  was  not  cured  by  instruc- 
tions given  for  defendant. 

4.  Instructions — necessity  that  charge  in  language  of  act  em- 
body construction  thereof  hy  courts.  In  an  action  under  the  Fed- 
eral Employers'  Liability  Act  in  which  assumed  risk  was  a  defense, 
an  instruction  which  was  an  abstract  of  certain  provisions  of  the 
act,  including  section  4  (Cahill's  111.  St.  ch.  114,  f  324),  which 
covers  the  doctrine  of  assumed  risk,  was  erroneous  in  ignoring  the 
modified  construction  given  that  section  by  the  federal  courts. 

Error  to  the  Circuit  Court  of  Marion  county;  the  Hon.  Thomas 
E.  FoBD,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1921.    Reversed  and  remanded.    Opinion  filed  March  24,  1922. 

Homer  T.  Dick,  Charles  0.  Fowler,  L.  M.  Kagy, 
Edward  C.  Craig,  Donald  B.  Craig  and  Fred  H.  Kelly, 
for  plaintiff  in  error. 

Charles  H.  Holt,  for  defendant  in  error, 

Mr.  Presiding  Justice  Higbee  delivered  the  opinion 
of  the  court. 

This  is  an  action  of  trespass  on  the  case  brought  by 
the  defendant  in  error,  James  W.  Bums,  and  who  will 
be  hereinafter  referred  to  as  the  plaintiff,  against  flie 
plaintiff  in  error,  who  will  hereinafter  be  referred  to 
as  the  defendant,  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  sustained  while  plaintiff, 
a  railroad  conductor,  was  endeavoring  to  stop  an  air 
leak  in  a  train-line  pipe  on  one  of  defendant's  freight 
cars. 

The  case  was  tried  at  the  January  term,  A.  D.  1921, 
of  the  Marion  circuit  court  and  resulted  in  a  verdict 
finding  the  defendant  guilty  and  assessing  plaintiff's 
damages  at  $750.  Judgment  was  entered  for  the 
amount  of  the  verdict  and  defendant  sued  out  a  writ  of 
error. 


Digitized  by  CjOOQ IC 


FoTTBTH  District— March,  1922.  521 

Burns  v.  Jackson,  224  111.  App.  519. 


The  declaration  consisted  of  one  original  and  two 
additional  counts.  The  first  additional  count  of  the 
declaration,  after  apt  averments  of  the  ownership  and 
operation  by  defendant  of  the  railroad  from  the  City 
of  Chicago  in  the  State  of  Illinois  to  the  station  of 
Chaffee  in  the  State  of  Missouri,  and  elsewhere,  and 
that  both  parties  were  engaged  in  interstate  com- 
merce, alleged,  in  substance,  that  plaintiff  was  in  the 
employ  of  the  defendant  as  a  railroad  freight  con- 
ductor charged  with  the  duty  of  superintending,  mov- 
ing and  operating  a  certain  freight  train  from  the 
Salem  yards  in  the  county  of  Marion  and  State  of  Illi- 
nois, to  the  station  of  Chaffee  in  the  State  of  Missouri ; 
that  it  was  his  duty  to  pick  up  certain  freight  and  coal 
cars  at  different  points  and  to  set  out  certain  other 
freight  and  coal  cars  at  such  points  as  the  defendant, 
through  its  employees,  might  direct ;  that  said  freight 
train  was  equipped  with  air  brakes,  train-line  pipes, 
unions,  connections,  angle  cocks,  etc.,  used  in  the  op- 
eration of  the  brakes  on  said  train;  that  it  was  the 
duty  of  the  plaintiff  to  see  if  such  air  brakes  were 
properly  connected  and  working  properly  and,  in  case 
of  a  temporary  leak  in  the  train-line  pipe  and  air 
brakes,  to  adjust  the  same ;  that  it  was  the  duty  of  the 
defendant  to  furnish  and  equip  the  cars  in  said  train 
with  good  and  suflBcient  brakes,  train  lines,  pipes, 
unions,  connections,  sleeves,  angle  cocks,  etc.,  that 
were  not  defective  or  insufficient;  that  the  defendant 
did  not  regard  its  duty  in  this  behalf  but  wholly  neg- 
lected and  failed  so  to  do ;  that  at  the  station  of  Marion 
in  the  State  of  Illinois,  defendant  negligently  fur- 
nished and  provided  plaintiff  with  a  certain  freight 
car  or  coal  car  and  directed  plaintiff  to  pick  up  the 
same,  on  which  the  air  brakes,  train-line  pipes,  unions 
and  connections  and  the  appliances  in  connection 
therewith  were  defective  and  insufficient ;  that  the  same 
leaked  air  and  caused  the  brakes  to  set  so  that  the 
train  could  not  be  moved  or  operated  and  while  plain- 
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tiff  in  the  discharj^e  of  his  duty  was  trying  to  connect 
the  same,  the  first  section  of  the  line-pipe  connection 
or  attachment  thereof  blew  off  and  plaintiff's  left  hand 
was  driven  with  great  force  and  violence  to  and 
against  the  bottom  of  said  coal  and  freight  car  and  a 
certain  iron  beam  there,  whereby  and  by  means  where- 
of plaintiff  sustained  damages,  etc.  The  original 
count  of  the  declaration  was  substantially  like  the  first 
additional  count,  except  that  it  was  more  general  in 
its  averments  and  did  not  allege  that  plaintiff  was 
specifically  directed  to  pick  up  the  car  in  question,  but 
that  it  was  the  duty  of  plaintiff  to  pick  up  this  car. 
The  second  additional  count  was  very  much  like  the 
first  additional  count  but  set  forth  the  duties  of  the 
respective  parties  substantially  as  follows:  That  it 
was  the  duty  of  the  plaintiff,  in  case  the  air  brakes 
should  set  or  fail  to  release  or  to  operate  properly,  to 
investigate  and  ascertain  if  possible  the  trouble,  and, 
if  the  same  cguld  be  released  or  adjusted  by  the  tight- 
ening of  the  connections,  etc.,  to  do  so ;  that  it  was  the 
duty  of  the  defendant  to  furnish  plaintiff  cars  projierly 
equipped  and  furnished  with  responsible,  good  and 
sufficient  air  brakes,  train-line  pipes,  unions,  sleeves, 
connections,  angle  cocks  and  attachments  that  were  not 
defective  or  insufficient  and  to  furnish  and  equip  the 
said  coal  car  in  like  manner  so  that  said  car  could  be 
picked  up  and  placed  in  said  train  of  cars  and  hauled 
and  conducted  from  the  said  station  of  Marion  to  the 
station  of  Chaffee  in  the  State  of  Missouri  in  safety; 
that  plaintiff  pursuant  to  his  duty  and  employment  as 
aforesaid  was  investigating  and  trying  to  release  said 
brakes  and  trying  to  tighten  one  of  the  connections  in 
the  said  train-line  pipes  on  said  coal  car  and  the  first 
section,  or  a  part  of  the  said  train-line  pipe,  connection 
or  attachment,  blew  off  with  great  force  and  violence 
and  the  plaintiff's  left  hand  was  injured. 

The  defendant  filed  the  general  issue  to  all  three 
counts  and  six  special  pleas.    Demurrers  were  sua- 
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tained  to  all  these  special  pleas  on  the  ground  that 
they  amounted  to  the  general  issue  and  defendant 
went  to  tri&l  on  that  plea.  On  the  18th  day  of  June, 
1920,  plaintiff  left  West  Frankfort,  Illinois,  for 
Marion,  Illinois,  as  conductor  in  charge  of  an  engine 
and  caboose  and  a  train  crew.  At  Marion  they  were 
to  pick  up  a  train  of  16  cars  of  coal  and  one  empty  coal 
car.  These  cars  were  all  standing  on  track  No.  5,  in 
the  south  end  of  the  yards  at  Marion.  The  caboose 
was  disconnected  from  the  engine  and  left  on  the  main 
track  and  the  engine  connected  with  the  south  end  of 
the  17  freight  cars  above  mentioned.  It  appears  that 
plaintiff  and  his  brakeman  examined  these  cars  before 
they  were  removed  from  track  5  and  discovered  a  leak 
in  the  train-line  pipe  on  a  car  about  the  16th  or  17th 
from  the  engine.  This  car  was  cut  out  of  the  train 
and  the  other  16  cars  were  switched  out  on  the  main 
track  to  be  connected  with  the  caboose.  After  the  16 
cars  were  out  on  the  main  track  it  was  discovered  that 
there  was  a  leak  of  air  from  the  train-line  pipe  on  the 
7th  or  8th  car  from  the  engine,  so  that  the  engineer 
could  not  release  the  brake.  Plaintiff  testified  that, 
thinking  he  could  repair  this  leak,  he  sent  for  a  monkey 
wrench  and  attempted  to  tighten  the  connection  and 
while  doing  so  the  sleeve  or  some  other  part  of  the 
connection  blew  off  and  he  sustained  an  injury  to  his 
hand. 

It  is  admitted  that  the  parties  to  this  action  were, 
at  the  time  of  the  accident,  engaged  in  interstate  com- 
merce so  that  beyond  question  this  suit  is  to  be  covered 
by  the  Federal  Employers'  Liability  Act.  Section  4 
of  that  Act  (CahiU's  111.  St.  ch.  114,  ^  324)  provides: 
*'In  any  action  brought  against  any  common  carrier 
under  or  by  \'irtue  of  any  of  the  provisions  of  this  act 
to  recover  damages  for  injuries  to,  or  the  death  of 
any  of  its  employes,  such  employe  shall  not  be  held  to 
have  assumed  the  risks  of  his  employment  in  any  case 
where  the  violation  by  such  common  carrier  of  any 
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statute  enacted  for  the  safety  of  employes  contributed 
to  the  injury  or  death  of  such  employe."  It  is  con- 
tended hy  defendant  that  the  injury  complained  of  was 
not  the  result  of  the  violation  by  defendant  of  any 
statute  enacted  for  the  safety  of  employees  and  that 
therefore  the  doctrine  of  assumed  risk  was  available 
to  it  as  a  defense  in  this  suit.  As  has  been  frequently 
held,  this  court  must  be  governed  by  the  construction 
placed  upon  the  Federal  Employers'  Liability  Act  by 
the  federal  courts.  It  has  been  the  uniform  holding  of 
those  courts  that  the  doctrine  of  assumed  risk  is  avail- 
able as  a  defense  in  all  cases  brought  under  the  Fed- 
eral Employers'  Liability  Act,  except  where  the  viola- 
tion of  a  Federal  statute  enacted  for  the  safety  of 
employees  contributed  to  the  injury  complained  of. 
One  of  the  leading  cases  so  holding  is  that  of  Seaboard 
Air  Line  Ry.  v.  Horton,  233  U.  S.  492  [8  N.  C.  C.  A. 
834],  In  that  case  the  court  said:  '*It  seems  to  us 
that  section  4,  in  eliminating  the  defense  of  assump- 
tion of  risk  in  the  cases  indicted,  quite  plainly  evi- 
dences the  legislative  intent  that  in  all  other  cases 
such  assumption  shall  have  its  former  effect  as  a  com- 
plete bar  to  the  action."  In  Chicago,  R.  I,  S  P.  Ry.  Co. 
V.  Ward,  252  U.  S.  18,  the  court  said:  ''We  have  had 
occasion  to  deal  with  the  matter  of  assumption  of  risk 
in  eases  where  the  defense  is  applicable  under  the  Fed- 
eral Employers'  Liability  Act  (Comp.  St.  sees.  8657- 
8665)  being  those  in  which  the  injury  was  caused 
otherwise  than  by  the  violation  of  some  statute  en- 
acted to  promote  the  safety  of  employees.  As  this  case 
was  not  one  of  the  latter  class,  assumption  of  risk  was 
a  defense  to  which  the  defendants  below  were  en- 
titled." Among  other  federal  cases  so  holding  are 
Boldt  V.  Pennsylvania  R.  Co.,  245  U.  S.  441  [19  N.  C. 
C.  A.  461],  and  Jacobs  v.  Southern  Ry.  Co.,  241  U.  S. 
229.  It  would  follow  from  these  authorities,  that  if 
some  violation  by  defendant  of  a  federal  statute  en- 
acted for  the  safety  of  employees  did  not  contribute  to 
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Ihe  injury  complained  of,  the  doctrine  of  assumed  risk 
was  available  to  defendant  as  a  defense  in  this  suit 
and,  if  established,  would  be  a  bar  to  recovery  by  plain- 
tiflf.  The  only  federal  statute  enacted  for  the  safety 
of  employees  which  it  is  contended  could  be  applicable 
to  the  circumstances  of  this  case  is  the  Federal  Safety 
Act.  In  our  opinion,  the  allegations  of  the  declaration 
were  not  sufficient  to  charge  a  violation  of  this  statute, 
neither  do  we  think  the  evidence  shows  any  violation 
of  the  same.  If  we  are  correct  in  this  view,  the  defense 
of  assumed  risk  was  available  to  defendant  in  this 
case.  A  very  elaborate  discussion  of  the  law  of  as- 
sumed risk  is  found  in  the  case  of  Wheeler  v.  Chicago 
ce  W.  I.  R.  Co.,  267  111.  306.  In  that  case  the  Supreme 
Court  of  this  State  said:  **The  law  has  long  been 
settled  in  this  State  that  the  servant,  when  he  engages 
in  an  employment,  does  so  in  view  of  the  risks  incident 
thereto.  *  *  *  The  servant  assumes  all  the  ordinary 
risks  of  the  service  and  all  the  extraordinary  risks  of 
which  he  knows  and  the  dangers  of  which  he  appre- 
ciates. *  *  *  He  assumes  the  risks  of  known  dan- 
gers and  such  as  are  so  obvious  that  knowledge  of  their 
existence  is  fairly  to  be  presumed.  *  *  *  Where  a 
servant  continues  to  work  after  learning  he  is  exposed 
to  extraordinary  danger  arising  from  a  defective  con- 
dition of  some  instrumentality  used  by  his  master, 
there  may  be  presented  both  the  question  whether  he 
elected  to  include  the  additional  risk  among  those 
which  he  is  deemed  to  have  accepted  by  virtue  of  his 
contractual  relations  and  the  question  whether,  under 
the  circumstances,  he  has  used  prudence  in  remaining 
in  the  position  where  he  will  have  to  incur  the  new 
hazard.  If  he  receives  an  injury  owing  to  the  exist- 
ence of  the  peril  which  has  thus  become  known  to  him, 
it  is  open  to  the  master  to  rely  either  upon  the  defense 
of  the  assumption  of  risk  or  upon  the  defense  of  con- 
tributory negligence."  In  the  instant  case,  plaintiff 
testified  that  upon  the  discovery  of  the  leak  in  the 
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air-pipe  line  he  had  the  right  to  decide  whether  the  ear 
should  be  cut  out  or  he  should  attempt  to  repair  the 
leak.  He  chose  the  latter  course.  In  so  doing,  we  are 
of  the  opinion  that  he  assumed  the  risk  of  all  danger 
incident  to  such  course. 

The  second  instruction  given  in  behalf  of  plaintiff 
reads  as  follows:  **The  court  further  instructs  the 
jury  that  if  you  believe  from  a  preponderance  of  the 
evidence  that  the  defendant^  at  the  time  in  question, 
was  a  common  carrier  by  railroad,  and  that  the  plain- 
tiff was  employed  by  the  defendant  in  carrying  on  in- 
terstate commerce,  and  that  the  plaintiff,  while  so  en- 
gaged by  the  defendant  in  carrying  on  interstate 
commerce,  if  any,  was  injured  in  manner  and  form  as 
charged  in  the  plaintiff's  declaration,  and  that  sueh 
injury,  if  any,  resulted  by  reason  of  any  defect  or  in- 
sufficiency in  the  appliances  furnished  by  the  defend- 
ant as  charged  in  the  plaintiff's  declaration,  and  that 
such  defect — or  insufficiency,  if  any,  was  due  to  the 
negligence  of  the  defendant,  as  charged  in  the  plain- 
tiff's declaration,  then  the  plaintiff  would  be  entitled 
to  recover  damages  against  the  defendant  in  this  ac- 
tion, and  the  defense  commonly  known — and  called  the 
fellow-servant  doctrine  would  not  relieve  the  defend- 
ant from  liability,  if  any,  to  the  plaintiff."  This  in- 
struction directs  a  verdict  upon  the  finding  of  certain 
facts  for  plaintiff  but  ignores  the  defense  of  assumed 
risk.  In  our  opinion  it  was  reversible  error  for  the 
court  to  give  this  instruction  where,  as  we  hold,  the 
defense  of  assumed  risk  was  available.  In  the  case  of 
the  Illinois  Terra  Cotta  Lumber  Co.  v.  Hartley,  214  111. 
243,  the  court  had  under  consideration  an  instruction 
directing  a  verdict  for  the  plaintiff,  but  which  ignored 
the  defense  of  assumed  risk,  and  the  court  held  that 
the  giving  of  such  instruction  was  erroneous.  The 
Supreme  Court  has  also  held  that  an  instruction  ignor- 
ing the  question  of  assumed  risk  was  not  cured  by  in- 
structions given  on  behalf  of  defendant.     {Illinois 
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Cent.  R.  Co.  v.  Smith,  208  111.  608.)  Both  these  hold- 
ings of  our  Supreme  Court  were  followed  in  the  case 
of  Cromer  v.  Borders  Coal  Co.,  246  111.  451. 

The  first  instruction  given  for  the  plaintiff  reads  as 
follows:  **The  court  instructs  the  jury  that  prior  to 
and  on  the  18th  day  of  June,  A.  D.  1920,  there  was  a 
certain  Act  of  Congress  in  full  force  and  effect,  which 
provided,  among  other  things,  as  follows:  'That  ev- 
ery common  carrier  by  railroad,  while  engaged  in  com- 
merce between  any  of  the  several  States,  shall  be  liable 
in  damages  to  any  person  suffering  an  injury  while  he 
is  employed  by  such  carrier  in  commerce,  or  in  case  of 
death  of  such  employe,  to  his  or  her  personal  repre- 
sentatives, for  the  benefit  of  the  surviving  widow  or 
husband  and  children  of  such  employe,  for  such  injurj^ 
or  death  resulting,  in  whole  or  in  part,  from  the  negli- 
gence of  aily  of  the  officers,  agents  or  employes  of 
such  carrier,  or  by  reason  of  any  defect  or  insufficiency 
due  to  its  negligence,  in  its  cars,  engines,  appliances, 
machinery,  track,  roadbed,  boats,  wharfs  or  other 
equipment'  And  such  act  also  provides:  'That  all 
actions  hereinafter  brought  against  such  carrier  by 
railroad  under  or  by  virtue  of  any  of  the  provisions  of 
this  act,  to  recover  damages  for  personal  injuries  to 
any  employe  or  where  such  injuries  have  resulted  in 
the  death,  the  fact  that  the  employe  may  have  been 
guilty  of  contributory  negligence  shall  not  bar  a  recov- 
ery, but  the  damages  shall  be  diminished  by  the  jury 
in  proportion  to  the  amount  of  negligence  attributable 
to  such  employe ;  provided,  that  no  such  employe  who 
may  be  injured  or  killed  shall  be  held  to  have  been 
guilty  of  contributory  negligence  in  any  case,  where 
the  violation  by  such  common  carrier  of  any  statute 
enacted  for  the  safety  of  the  employes  contributed  to 
the  injury  or  death  of  such  employe.'  And  said  act 
also  further  provides  that,  'In  any  action  brought 
against  a  common  carrier  under  or  by  virtue  of  any  of 
the  provisions  of  this  act  to  recover  damages  for  in- 
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juries  to,  or  the  death  of,  any  of  its  employes,  such 
employe  shall  not  be  held  to  have  assumed  the  risk  of 
liis  employment  in  any  case  where  the  violation  by 
such  common  carrier  of  any  statute  enacted  for  the 
safety  of  the  employes  contributed  to  the  injury  or 
death  of  such  employe.'  And  said  act  also  further  pro- 
vides tiiat:  'The  term  common  carrier  as  used  in  this 
act  shall  include  the  receiver  or  receivers  or  other  per- 
sons or  corporations  charged  with  the  duty  of  the  man- 
agement and  operation  of  the  business  of  a  common 
carrier.'  "  It  will  be  observed  that  this  instruction  is 
an  abstract  of  certain  provisions  of  the  Federal  Em- 
ployers '  Liability  Act  including  section  4  which  covers 
the  doctrine  of  assumed  risk.  ''Instructions  should  be 
framed  with  reference  to  the  circumstances  of  the  case 
on  trial,  and  not  be  expressed  in  abstract  and  general 
terms,  when  such  terms  may  mislead  instead  of  en- 
lightening a  jury."  {Chicago  (&  A.  R.  Co.  v.  Utley,  38 
HI.  410.)  WMle  it  is  not  always  error  to  give  an  ab^ 
stract  proposition  of  law  in  an  instruction  where  it  is 
applicable  to  the  case  and  states  the  rule  of  law  cor- 
rectly, yet  an  instruction  should  not  be  given  which 
relates  only  to  generalities  and  does  not  give  the  jury 
any  direction  or  enlighten  them  in  any  manner  upon 
the  issues  involved  in  the  case  on  trial  and  only  tends 
to  confuse  the  jury.  (Sibert  v.  Shoal  Creek  Coal  Co., 
181  HI.  App.  11.)  It  has  been  held  that:  "While  nu- 
merous authorities  uphold  the  practice  of  givipg  in- 
structions containing  the  very  language  of  the  statute, 
yet  we  think  that  where  a  modified  construction  has  al- 
ready been  placed  thereon  by  our  Supreme  Court,  as 
in  the  case  at  bar,  the  instruction  should  be  framed 
accordingly,  otherwise  it  would  be  apt  to  mislead  the 
jury."  {Waterbury  v.  Chicago,  M.  d  St.  P.  Ry.  Co., 
207  111.  App.  375.) 

Section  4  of  the  Federal  Employers'  Liability  Act 
has  been  given  a  modified  construction  by  the  federal 
courts,  but  the  instruction  here  under  consideration 
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ignores  that  modified  construction  and  we  believe  that 
it  tended  to  mislead  the  jury  and  should  not  have  been 
given. 

For  the  reasons  above  stated  the  judgment  in  this 
case  must  be  reversed  and  the  cause  remanded.  In 
reaching  this  conclusion  we  have  also  had  in  mind  the 
fact,  as  it  appears  to  us,  that  the  plaintiff  failed  to 
show  by  a  preponderance  of  the  evidence  that  the  in- 
juries suffered  by  him  were  produced  by  defects  or 
insufficiencies  of  the  appliances,  or  by  the  negligence 
of  the  defendant.  It  has  been  held  that  in  regard  to 
injjaries  so  caused  the  action  is  based  only  upon  the 
negligence  of  the  employer.  (Seaboard  Air  Line  Rif. 
V.  Horton,  supra.) 

Reversed  and  rema/nded. 


Frances  Mueller,  Appellee,  y.  New  York  life  Insur- 
ance Company,  Appellant. 

Appeal  aito  ebbor— <Iuty  to  enter  judgment  in  conformity  uHth 
ruling  on  former  appeal.  Where,  In  former  appeal  in  an  action  on 
a  life  insurance  policy,  the  court  held  that  certain  interrogatories, 
relating  to  consultation  hy  the  insured  with  a  physician  and  the 
receiving  of  medical  treatment,  should  have  been  submitted  to  the 
Jury  and  that  if  they  had  been  submitted  and  the  Jury  had  answered 
them  in  the  affirmative,  there  could  have  been  no  recovery,  it  was 
error  for  the  trial  court,  on  the  second  trial,  to  deny  defendant's 
motion  to  enter  Judgment  on  the  special  findings,  where  the  Jury 
had  answered  such  interrogatories  in  the  affirmative  and  it  ap- 
peared clearly  that  the  findings  were  warranted  by  the  evidence. 

Appeal  from  the  City  Court  of  East  St.  Louis;  the  Hon.  M.  Mn^ 
LARD,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1921.  Reversed  and  remanded  with  directions.  Opinion  filed  March 
24,  1922. 

Dan  McGlynn  and  Jones,  Hogkeb,  Sullivan  & 
Angebt,  for  appellant. 

T«L  OGXXIV  t4 
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Louis  Beasley,  for  appellee. 

Mb.  Pbesiding  Justice  Higbeb  delivered  the  opinion 
of  the  court. 

This  case  has  been  here  before  at  the  March  term, 
1920,  on  appeal  by  the  insurance  company  from  a  judg- 
ment against  it  for  $1,066.53  in  favor  of  appellee.  On 
that  occasion  we  reversed  the  judgment  and  remanded 
the  cause.  [221  HI.  App.  420.]  The  cause  was  redock- 
eted  in  the  trial  court  and  a  new  jury  trial  had  upon 
the  same  pleadings  and  with  substantially  the  same 
evidence  as  before.  On  this  trial  there  was  a  judg- 
ment in  favor  of  appellee  for  $1,132.33  and  the  insur- 
ance company  has  again  appealed.  Our  former  opin- 
ion contained  a  statement  of  the  facts  and  issues  which 
we  here  repeat,  so  far  as  may  be  necessary  to  an  under- 
standing of  the  conclusions  reached. 

On  January  16,  1918,  Peter  Mueller  made  applica- 
tion to  the  appellant.  New  York  Life  Insurance  Com- 
pany, for  a  policy  of  $1,000  on  his  life,  with  the  ap- 
pellee, Frances  Mueller,  his  Avife,  as  beneficiary.  On 
the  next  day  he  submitted  to  a  physical  examination 
by  a  physician  who  made  a  written  report  thereof 
which  was  signed  by  the  applicant.  On  the  27th  or 
28th  day  of  the  same  month,  the  policy  was  delivered  to 
the  assured  and  the  first  annual  premium  of  $53.99 
was  paid  by  him.  On  July  23,  1918,  Mueller  died  and 
proof  of  his  death  was  furnished  the  appellant.  Ap- 
pellant refused  to  pay  the  amount  of  the  policy  and 
this  suit  was  brought.  The  declaration  consisted  of 
one  count  in  the  usual  form  to  which  appellant  filed 
various  pleas  with  a  tender  of  the  premium  received, 
denying  liability  under  the  policy  because  of  certain 
statements  made  by  the  assured  in  his  application 
which  it  is  claimed  were  false,  and  further  that  the 
assured  was  not  in  good  health  when  the  policy  was 
delivered  to  him.  That  portion  of  the  application 
signed  by  the  assured  on  January  16,  1918,  is  desig- 
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nated  in  the  record  and  arguments  as  part  1  and  the 
report  of  the  examining  physician  as  part  2.  In  part  1 
was  a  stipulation  that  the  insurance  applied  for  should 
not  take  effect  unless  the  policy  should  be  delivered 
while  the  applicant  was  in  good  health.  In  part  2  were 
answers  by  the  applicant  to  certain  interrogatories 
and  a  stipulation  that  they  were  made  to  obtain  the 
insurance,  that  they  were  material  to  the  risk,  and  that 
the  company  would  rely  and  act  on  them.  In  part  2  of 
the  application,  following  questions  as  to  whether  ap- 
plicant had  ever  suffered  from  any  ailment  or  disease 
of  various  organs  named  or  from  certain  diseases 
named,  or  ever  had  an  accident  or  injury,  were  these 
questions:  **D.  Have  you  consulted  a  physician  for 
any  ailment  or  disease  not  included  in  your  above  an- 
swers?" Answer.  **No."  ''E.  What  physician  or 
physicians,  if  any,  not  named  above,  have  you  con- 
sulted or  been  treated  by,  within  the  last  five  years, 
and  for  what  illness  or  ailment!  (If  none,  so  state.) " 
Answer.  **None."  Dr.  E.  W.  Cannady  testified  on 
the  second  trial  as  he  did  on  the  first  that  the  assured 
had  consulted  and  been  treated  by  him  professionally 
at  different  times  between  December  5,  1917  and  the 
last  of  March,  1918,  and  that  at  one  time  during  that 
period  the  assured  was  complaining  of  trouble  wdth 
his  scrotum;  that  on  another  the  witness  treated  the 
assured  for  epididymitis  and  on  another  for  cystitis. 
On  this  trial  of  the  case  the  following  special  inter- 
rogatories were  submitted  to  the  jury:  *'Int.  1.  Did 
the  said  Peter  Mueller  at  any  time  within  five  (5) 
years  before  the  signing  of  the  medical  examination 
in  question  on  the  17th  day  of  January,  1918,  now  in 
evidence,  professionally  consult  a  physician?''  *'Int. 
2.  Did  the  said  Peter  Mueller  at  any  time  within  five 
(5)  years  before  the  signing  of  the  medical  examina- 
tion on  the  17th  day  of  January,  1918,  now  in  evidence, 
receive  treatment  from  any  physician  for  any  illness 
or  ailment?"    The  jury  answered  both  of  these  inter- 
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rogatories  in  the  affirmative.  Upon  the  return  of  the 
verdict,  appellant  filed  a  motion  to  set  aside  the  gen- 
eral verdict  of  the  jury  and  to  enter  judgment  in  favor 
of  the  appellant  on  the  special  findings  of  the  jury, 
which  was  denied  by  the  court.  The  trial  court's  action 
in  overruling  this  motion  of  appellant  is  urged  as  re- 
versible error,  and  since,  in  our  opinion,  the  claim  of 
appellant  is  well  founded,  we  do  not  deem  it  necessary 
to  consider  the  other  assignments  of  error. 

In  the  opinion  of  this  court  on  the  former  appeal  in 
this  case,  we  made  the  following  statement  [221  HI. 
App.  426]:  **The  appellant  offered  four  interroga- 
tories to  be  submitted  to  the  jury  for  special  findings 
but  the  court  refused  them.  The  first  was  an  inquiry 
whether  the  assured  had  consulted  a  physician  within 
five  years  before  signing  the  application  for  the  policy 
in  question;  the  second,  whether  he  received  treatment 
from  any  physician  for  any  illness  or  ailment  within 
the  same  period.  •  *  •  The  first  two  should  have 
been  submitted  for  the  reason  they  were  directed  to 
matters  within  the  knowledge  of  the  assured,  the  third 
should  have  been  given,  as  it  applied  directly  to  a  con- 
dition that  would  defeat  the  policy. '*  The  effect  of 
this  holding  was,  that  if  these  interrogatories  had 
been  submitted  to  the  jury  and  the  jury  had  answered 
them  in  the  affirmative,  there  could  have  been  no  re- 
covery in  this  case.  On  this  hearing  of  the  case  we 
adhere  to  what  was  said  and  held  in  the  opinion 
handed  down  on  the  former  appeal.  Therefore,  the 
jury  having  by  the  special  findings  answered  these  in- 
terrogatories in  the  affirmative,  and  it  appearing 
clearly  that  such  findings  were  warranted  by  the  evi- 
dence, we  must  hold  that  there  can  be  no  recovery  in 
this  case  and  that  it  was  error  for  the  trial  court  to 
deny  appellant's  motion  to  enter  a  judgment  on  the 
special  findings. 

For  the  reasons  given  above  the  judgment  is  re- 
versed and  the  cause  remanded  with  instructions  to  the 
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court  below  to  enter  judgment  on  the  special  findings 
in  favor  of  appellant  and  against  appellee  for  costs. 
Reversed  cmd  remanded  with  directions. 


C.  S.  Hayes  et  a1.,  Appellants,  y.  Aden  H.  Eellums, 
County  Collector,  Appellee. 

1.  Appeal  and  esbob — waiver  of  assignmentg  of  error  by  failure 
to  argue  them.  Where  numerous  assignments  were  made  but  only 
two  were  mentioned  in  the  argument,  It  was  considered  that  all 
other  assignments  were  waived. 

2.  iNJUNcrrioN — propriety  of  awarding  9olicitor8*  fees  on  dissolu- 
tion of  injunction  against  county  officer.  Although  it  is  the  stat- 
utory duty  of  the  State's  Attorney  to  represent  and  advise  all 
county  officials  in  any  suit  brought  against  them  in  their  official 
capacity,  and  for  such  services  he  cannot  be  allowed  a  fee,  an  al- 
lowance of  solicitors'  fees  upon  the  dissolution  of  a  temporary  in- 
junction in  an  action  in  which  the  defendant  was  sued  as  county 
collector  was  not  improper,  where  it  appeared  that  attorneys  other 
than  the  State's  Attorney  appeared  for  defendant;  and  complainant 
could  not  defeat  the  allowance  by  merely  saying  that  there  was  an 
attorney  who  could  have  perhaps  been  compelled  to  act  for  the 
defendant  without  compensation. 

3.  Injunction — assessment  of  damages  on  dissolution  of  tem- 
porary injunction.  It  is  proper  to  assess  damages  upon  the  dis- 
solution of  a  temporary  injunction  without  disposing  of  the  merits 
of  the  case. 

4.  iNJUNCJnoN — sufficiency  of  designation  of  defendant  in  decree 
awarding  solicitors'  fees  on  dissolution,  A  decree  awarding  solic- 
itors' fees  upon  the  dissolution  of  a  temporary  injunction  against 
a  defendant  as  county  collector  was  not  erroneous  because  the  dam- 
ages were  awarded  to  defendant  without  designating  him  by  his 
official  title,  where  the  clear  intendment  of  the  decree  when  read 
as  a  whole  was  that  the  damages  were  awarded  and  allowed  to 
defendant  as  such  collector. 

Appeal  from  the  Circuit  Court  of  Clay  county;  the  Hon.  Thomas 
M.  Jktt,  Judge,  presiding.  Heard  In  this  court  at  the  October  term, 
1921.    Affirmed.    Opinion  filed  March  24,  1922. 
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Shbineb  &  Smith,  for  appellants. 
Rose  &  MoCollum,  for  appellee. 

Mb.  Pbesidi;no  Justice  Higbee  delivered  the  opinion 
of  the  court. 

Appellants  filed  a  bill  to  enjoin  the  collection  of 
certain  taxes  levied  for  building  purposes  by  the 
Board  of  Education  of  Louisville  Community  High 
School  District  No.  101,  in  Clay  county,  making  **  Aden 
H.  Kellums,  county  collector  of  Clay  county,  Illinois," 
the  only  defendant  thereto.  A  temporary  writ  of  in- 
junction restraining  the  collection  of  said  taxes  was  is- 
sued in  vacation  without  notice.  At  the  regular  March 
term,  1921,  of  the  circuit  court  of  said  county,  appel- 
lee, Aden  H.  Kellums,  county  collector,  by  the  State's 
Attorney  and  Rose  &  McCoUum,  his  solicitors,  filed 
a  motion  to  dissolve  the  temporary  injuncjtion.  This 
motion  was  allowed  by  the  court  and  the  temporary 
injunction  dissolved.  At  the  same  time  a  suggestion 
of  damages  was  filed  by  appellee,  claiming  the  sum 
of  $300  paid  or  contracted  to  be  paid  for  solicitors' 
fees  to  Rose  &  McCollum  for  services  in  procuring 
the  dissolution  of  the  temporary  injunction.  The 
court  on  the  hearing  allowed  such  damages  in  the  sum 
of  $250,  and  entered  a  decree  dissolving  the  temporary 
injunction  and  awarding  said  damages.  From  that 
decree  this  appeal  has  been  taken. 

Appellants  have  made  numerous  assignments  of 
error  but  mention  only  two  in  their  argument,  and  it 
will  therefore  be  considered  that  all  other  assignments 
of  error  have  been  waived  by  them. 

It  is  first  contended  by  appellants  that  it  is  the 
statutory  duty  of  the  State's  Attorney  to  represent 
and  advise  all  county  officials  in  any  suit  that  may  be 
brought  against  them  in  their  official  capacity,  and 
that  as  the  only  defendant  in  this  suit  was  **Aden 
H.  Kellums,  county  collector,"  now  appellee,  it  was 


Digitized  by  CjOOQ IC 


FouBTH  District — Mabch,  1922.  535 

^  Hayes  v.  Kellums,  224  111.  App.  533. 

the  duty  of  the  State's  Attorney  of  Clay  county  to 
represent  him  in  this  suit  and  that  for  such  services 
the  State 's  Attorney  could  not  be  allowed  any  fee.  In 
this  contention  of  course  appellants  are  correct  and 
no  damages  were  allowed  as  fees  for  or  to  the  State's 
Attorney.  But  appellants  further  contend  that  it  was 
error  for  the  trial  court  to  allow  as  damages,  fees  for 
other  solicitors  for  appellants  since  he  was  entitled 
to  the  services  of  the  State's  Attorney  without  any 
charges.  In  our  opinion  the  allowance  of  a  solicitor's 
fee  as  damages  in  this  case  is  clearly  sustained  by 
decisions  of  the  courts  of  appeal  of  this  State.  That 
the  trial  court  had  the  right  to  assess  damages  upon 
the  dissolution  of  the  temporary  injunction  without 
disposing  of  the  merits  of  the  case  is  clearly  sustained 
by  the  case  of  People  v.  Eisenberg,  288  111.  304.  A 
question  very  similar  to  the  one  here  involved  was 
before  the  Supreme  Court  in  Howard  v.  Burke,  248 
HI.  224.  In  that  case  a  bill  praying  for  an  injunction 
to  restrain  the  collection  of  certain  taxes  levied  for 
township  high  school  purposes  was  filed.  The  trial 
court  after  a  hearing  dissolved  the  temporary  injunc- 
tion, dismissed  the  bill  and  awarded  as  damages, 
against  the  complainant,  $250  as  solicitors'  fees  for 
the  defendants.  It  does  not  appear  from  the  opinion 
of  the  court  just  who  all  the  defendants  were,  but  it 
does  appear  that  some  of  them  were  county  oflScials, 
and  it  also  shows  that  the  contention  was  made  in 
that  case  that  as  some  of  the  defendants  were  county 
oflBcials  and  it  was  the  duty  of  the  State's  Attorney 
to  appear  for  them,  it  was  not  proper  to  allow  solic- 
itors' fees  to  other  counsel  in  the  case.  In  aflSrming 
the  decree  of  the  trial  court,  the  Supreme  Court  used 
the  following  language:  '*It  is  also  insisted  that  some 
of  these  defendants  were  county  officials,  and,  as  it 
was  the  duty  of  the  State's  Attorney  to  appear  for 
them,  it  was  not  lawful  to  allow  solicitors'  fees  to 
counsel  here  in  question.    While  it  is  true  the  statute 
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makes  it  the  duty  of  the  State's  Attorney  to  appear 
for  county  oflScials,  there  is  no  law  precluding  the  em- 
ployment of  other  counsel.  On  this  record  the  services 
of  these  solicitors  appear  to  have  been  proper  and 
necessary,  and  the  court  did  not  err  in  allowing  the 
fees  in  question.**  In  Fordham  v.  Thompson,  144  111. 
App.  342,  appellant  Fordham  filed  a  bill  against  the 
county  clerk  and  county  treasurer  of  Lee  county  pray- 
ing for  an  injunction  to  restrain  them  from  paying  to 
a  certain  hospital  a  sum  of  money  which  the  board 
of  supervisors  of  that  county  had  by  resolution  voted 
to  pay.  The  injunction  was  issued  without  notice. 
Upon  answer  and  motion  to  dissolve  the  injunction, 
the  court  dissolved  the  same  and  dismissed  the  bill 
and  a  suggestion  of  damages  having  been  made,  the 
defendants  were  allowed  $100  for  their  solicitor's  fee 
in  procuring  the  dissolution  of  the  injunction.  The 
Appellate  Court  of  the  Second  District  in  aflBnning 
the  decree  of  the  trial  court  said:  **But  it  is  argued 
that  it  was  the  duty  of  the  State's  Attorney  to  defend 
this  action,  and  that  he  could  not  have  been  allowed  a 
solicitor's  fee,  and  that  appellees  had  no  right  to  em- 
ploy other  solicitors  and  thereby  create  a  charge 
against  appellant.  We  do  not  decide  whether  the  duty 
of  the  State's  Attorney  required  him  to  defend,  nor 
whether,  if  he  had  done  so,  appellant  would  have  es- 
caped payment  of  the  solicitor's  fees  necessarily  in- 
curred in  procuring  the  dissolution  of  the  injunction. 
The  State's  Attorney  did  not  defend.  There  was  no 
proof  that  he  could  have  done  so.  He  may  have  been 
ill  or  absent  or  interested  in  sustaining  the  injunction. 
**We  do  not  think  that  the  unsuccessful  appellant 
can  resist  an  allowance  for  appellees'  solicitors'  fees 
in  such  a  case  by  merely  saying  that  there  was  an 
attorney  who  perhaps  could  have  been  compelled  to 
act  for  appellees  without  compensation.  The  law 
awards  against  appellant  a  reasonable  fee  for  the 
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solicitors  who  did  procure  the  dissolution  of  the  in- 
junction.*' 

A  bill  praying  for  an  injunction  restraining  the  col- 
lection of  certain  school  taxes  was  filed  by  certain 
taxpayers  against  the  township  collector  of  taxes, 
county  treasurer  and  certain  school  directors  in 
Schuyler  county  of  this  State.  The  injunction  was 
granted  by  the  trial  court,  but  on  appeal  to  the  Su- 
preme Court  the  decree  of  the  trial  court  was  reversed. 
Suit  was  then  brought  on  the  bond  for  damages  and 
among  the  damages  allowed  was  solicitors'  fees. 
While  the  identical  question  here  involved  does  not 
appear  to  have  been  raised  in  that  case  (Ryan  v.  An- 
derson,  25  HI.  372),  the  Supreme  Court  said:  ''We 
think  the  costs  in  litigating  the  injunction  case,  in- 
cluding counsel  fees,  presented  a  fair  and  just  claim, 
and  should  have  been  allowed  to  the  extent  which  might 
be  proved  as  damages." 

It  clearly  appears  that  appellee  employed  counsel 
in  this  case  who  took  active  part  in  the  proceedings 
consequent  upon  the  motion  to  dissolve  the  injunction 
and  became  liable  for  their  fees.  The  reasonableness 
of  the  amount  allowed  for  such  fees  is  not  questioned. 
We  are  of  opinion  this  case  comes  clearly  within  the 
spirit  of  the  decisions  above  mentioned  and  that  the 
trial  court  did  not  err  in  allowing  the  fees  here  in 
question.  It  is  further  contended  by  appellants  that 
the  decree  was  erroneous  because  it  allows  these  dam- 
ages to  ''Aden  H.  Kellums"  whereas  as  a  matter  of 
fact  A^en  H.  Kellums  was  not  a  party  to  this  suit 
but  the  only  defendant  was  "Aden  H.  Kellpms, 
county  collector."  Throughout  the  decree,  prior  to 
the  last  paragraph  thereof,  the  appellee  is  referred  to 
as  "the  defendant"  without  mentioning  either  his 
name  or  official  title.  The  last  paragraph  begins  as 
follows:  "It  is  therefore  ordered,  adjudged  and  de- 
creed by  the  court  that  the  defendant,  Aden  H.  Kel- 
lums have  and  recover  of  and  from  the  complainants 
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herein,"  as  damages,  the  sum  of  $250  for  his  reason- 
able solicitors  *  fees,  and  '  *  that  the  same  be  paid  by 
the  complainants  herein  to  the  defendant."  The  clear 
intendment  of  this  decree  when  read  as  a  whole  is 
that  the  damages  were  awarded  and  allowed  to  the 
defendant  **Aden  H.  Kellums,  county  collector."  We 
find  no  error  in  this  decree  and  it  is  accordingly  af- 
firmed. 

Affirmed. 


W.  T.  Grant  Company,  Appellant,  r.  Henry  J.  Jaeger 
et  aL,  Appellees. 

1.  Forcible  entry  aito  detainer — praying  appeal  and  fixing  bond. 
Section  19  of  the  Forcible  Entry  and  Detainer  Act  (Cahill'a  III  St 
ch.  57,  f  20)  provides  that  the  amount  of  the  appeal  bond  in  a 
forcible  detainer  action  must  be  fixed  by  the  Justice  of  the  peace 
who  tries  the  case  and  that  the  appeal  must  be  prayed  for  before 
that  Justice. 

2.  Forcible  entry  and  detainer — waiver  of  rights  to  dismits  ap- 
peal for  failure  to  file  appeal  toith  justice  of  peace.  The  appellee, 
on  an  appeal  from  a  Judgment  in  Justice's  court  in  a  forcible  de- 
tainer action,  by  moving  for  a  rule  on  appellants  to  file  a  good  and 
sufficient  bond  and  that  In  default  thereof  their  appeal  be  dismissed, 
waived  its  right  to  have  the  appeal  dismissed  on  the  ground  that 
the  appeal  bond  was  filed  with  the  clerk  of  the  circuit  court  instead 
of  with  the  Justice  of  the  peace,  and  gave  the  circuit  court  Ju^i8di^ 
tion  of  the  case. 

3.  Contracts — correspondence  as  containing.  While  a  valid  con- 
tract may  be  made  by  correspondence,  care  must  be  taken  not  to 
construe  as  an  agreement  letters  which  the  parties  intended  only 
as  preliminary  negotiations. 

4.  Contracts — necessity  that  acceptance  conform  to  offer.  To 
constitute  a  contract  by  offer  and  acceptance,  the  acceptance  must 
conform  exactly  to  the  offer,  and  if  it  contains  new  conditions  there 
is  no  contract. 

5.  Contracts — necessity  of  reducing  to  writing  and  signing.  If 
the  party  sought  to  be  charged  by  a  contract  made  by  correspond- 
ence neither  had  nor  signified  an  intention  to  close  the  contract 
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until  it  was  fully  expressed  in  a  written  instrument  and  attested 
by  signatures,  he  will  not  be  bound  until  the  matter  is  reduced  to 
writing  and  the  signatures  affixed. 

6.  Landlord  and  tenant — necessity  that  agreement  for  lease  state 
commencement  and  duration  of  term.  An  agreement  for  a  lease 
must  designate  the  length  or  duration  of  the  term  and  state  when 
it  is  to  begin. 

7.  Landlobd  and  tenant — offer  and  acceptance  of  proposition  to 
lease  for  new  term  as  lease  in  form  of  old  lease.  There  is  no  pre- 
sumption that  an  offer  and  acceptance  of  a  proposition  to  lease  a 
building  for  a  new  term  were  to  constitute  a  new  lease  in  the  same 
form  as  the  old  one. 

8.  Landlord  and  tbnant — insufficiency  of  acceptance  of  offer  to 
lease  to' constitute  contract.  A  statement  in  reply  to  an  offer  to 
lease  a  building  that,  "We  have  decided  to  and  do  accept  your  prop- 
osition, and  will  draft  a  lease  containing  the  stipulations  and  con- 
ditions and  will  forward  it  to  you  for  your  approval  and  execution," 
was  not  an  unqualified  acceptance  of  the  offer,  but  an  acceptance 
subject  to  and  in  accordance  with  the  provisions  of  the  lease  to  be 
submitted  for  approval  and  execution  and  did  not  constitute  a  com- 
plete and  binding  contract. 

9.  Landlord  and  tenant — insu^SMency  of  correspondence  to  con- 
stitute lease.  Correspondence  concerning  a  proposal  to  lease  prem- 
ises, which  indicated  an  intention  to  accept  the  offer  of  the  proposed 
lessee  but  provided  for  the  further  execution  of  a  lease,  was  not  a 
lease  and,  in  the  absence  of  any  acts  amounting  to  an  estoppel,  did 
not  have  the  effect  of  a  lease. 

10.  Forcible  entry  and  detainer — rights  of  defendant  claiming 
possession  under  negotiations  for  unexecuted  lease.  Where  written 
negotiations  for  the  lease  of  a  building  indicated  an  intention  that 
a  formal  lease  should  be  drafted  and  executed,  which  was  not  done, 
and  an  action  of  forcible  detainer  was  begun  on  the  day  following 
the  expiration  of  the  lease  under  which  the  tenants  had  been  hold- 
ing the  premises,  it  cannot  be  contended  that  the  tenants  went  into 
possession  by  virtue  of  the  written  negotiations  or  agreement  for 
a  lease  nor  that  they  were  tenants  from  month  to  month. 

11.  FoRciBUc  ENTRY  AND  DETAINER — right  of  posscssion  against  one 
claiming  under  negotiations  for  lease  where  lease  not  executed. 
Though  correspondence  between  parties  had  amounted  to  an  agree- 
ment to  execute  a  lease  for  certain  premises,  if  the  lease  under 
which  one  of  the  parties  held  the  premises  expired  without  a  new 
lease  having  in  fact  been  executed,  the  tenant  was  in  wrongful  pos- 
session and  the,  lessor  was  entitled  to  maintain  a  suit  for  forcible 
detainer. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county;   the  Hon. 
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Geoboe  a.  Crow,  Judge,  presiding.  Heard  in  this  court  at  the  Oc- 
tober term,  1921.  Reversed  and  remanded.  Opinion  filed  March  24, 
1922.    Modified  and  refiled  and  rehearing  denied  September  14,  1922. 

Maumoe  V.  Joyce  and  Adolph  &  Henry  Blooh,  for 
appellant 

T.  M.  Webb  and  Krambb,  Kramer  &  Campbell,  for 
appellees. 

Mr.  Presiding  Justice  Higbee  delivered  the  opinion 
of  the  court. 

This  suit  is  an  action  of  forcible  detainer  brought  by 
appellant,  W.  T.  Grant  Company,  a  Massachusetts  cor- 
poration, before  a  justice  of  the  peace  against  ap- 
pellees, Henry  J.  Jaeger,  Leader  House  Furnishing 
Company  and  East  St.  Louis  House  Furnishing  Com- 
pany, on  the  14th  day  of  May,  1920,  to  recover  pos- 
session of  certain  business  property  known  as  No. 
227  Collinsville  Avenue,  in  the  City  of  East  St.  Louis, 
Illinois.  On  the  19th  day  of  May,  1920,  judgment  was 
rendered  by  the  justice  in  favor  of  appellant  for  pos- 
session of  the  property  in  controversy  and  on  that 
date  the  defendants  prayed  an  appeal  to  the  circuit 
court  of  St.  Clair  county  and  the  amount  of  the  appeal 
bond  was  fixed  by  the  justice  of  the  peace  who  tried 
the  case  at  the  sum  of  $4,000.  On  May  24,  1920,  ap- 
pellees presented  to  the  clerk  of  said  circuit  court  an 
appeal  bond  in  the  sum  of  $4,000  in  accordance  with 
the  statutory  form  of  bond  prescribed  in  the  Justice 
of  the  Peace  Act  for  appeal  to  courts  of  record.  This 
bond  did  not  contain  the  conditions  prescribed  in  the 
Forcible  Entry  and  Detainer  Act  and  was  not  pre- 
sented for  approval  of  the  justice  of  the  peace  who 
tried  the  case,  but  was  filed  with  and  approved  by  the 
clerk  of  the  circuit  court. 

At  the  September  term,  1920,  of  the  circuit  court, 
appellant,  limiting  its  appearance,  filed  its  motion  to 
dismiss  the  appeal  on  the  grounds  that  no  appeal  bond 


Digitized  by  CjOOQ IC 


FouBTH  DisTBicT — Mabch,  1922.  541 

W.  T.  Grant  Co.  y.  Jaeger,  224  III  App.  638. 

had  been  taken  or  approved  by  or  filed  with  the  justice 
of  the  peace  before  whom  said  cause  was  tried,  and 
that  no  legal  appeal  had  been  taien  and  perfected 
within  the  time  required  by  law.  The  court  denied 
this  motion.  Appellant  then  filed  its  motion  asking 
the  court  to  enter  a  rule  on  appellees  to  execute  and 
file  a  good  and  sufficient  bond  in  compliance  with  the 
provisions  of  section  19  of  the  Forcible  Entry  and 
Detainer  Act  [Cahill's  HI.  St.  ch:  57,  H  20],  or  in  de- 
fault  thereof  that  the  appeal  be  dismissed,  setting 
forth  that  the  appeal  bond  filed  was  wholly  insufficient 
in  form  and  in  substance,  in  that  it  did  not  provide  for 
the  payment  of  all  rent  then  due  or  that  might  become 
due  or  for  the  payment  pf  all  damages  and  loss  which 
appellant  might  sustain.  This  motion  was  sustained 
by  the  court  and  appellees  '^ere  required  to  file  and  did 
file  such  bond,  in  the  sum  of  $10,000.  On  trial  of  the 
case  before  a  jury,  a  verdict  was  returned  finding 
appellees_not  guilty  of  wxongHlly  witEholding  from 
appellant  thep^ossession  ofJEJ^remttsets^in  question. 
After  overruling  a  motion  for  new  trial  the  court 
entered  judgment  on  that  verdict,  from  which  this  ap- 
peal was  taken. 

It  appears  that  one  JesseJBandle  was  the  owner 
of  Nos.  227  and  229  Collinsville  Avenue  in  the  City 
of  East  St.  Louis  and  on  July  24,  1914,  entered  into 
a  written  lease  with  the  East  St.  Louis  House  Fumish- 
JTig  Company  for  the  prennses  known  as  No.  227  for 
a  period  o£^ years  from  May  1.^191.^  in  M^^Jj^  1^0 
It  was  expressly"  provided  in  this  lease  that  at  the 
termination  thereof  peaceable  possession  be  delivered 
by  the  lessee  to  the  lessor.  On  September  12,  1917, 
this  l§^&o  "wao  assigned^ by  thejessee,  with  the  consent 
of  the  owner,  to  JTenry  J  Jaeger.  Thereafter  the 
Leader  House  Furnishing  Company,  a  corporation  of 
which  Henry  J.  Jaeger  was  president  and  treasurer, 
conducts  afumiture  business  in  these  premises.  On 
February47^Ar^I).  1919,  the  owner  of  these  premises 
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entered  into  a  leas£jwith  appellant,  W.  T.  Grant  Com- 
pany,  for  sadd^prfinuses  and  aIsQ^^the_adioiniiig_prein- 
ises  known  as  Nix  229  CoIIinsville  Avenue,  commenc- 
ing on  the  14th  day  of  May,  1920,  the  next  day  after 
the  expiration  of  appellees'  lease,  and  e^taoding  for 
a  period  of  l^^years.  On  July  3,  1919,  the  East  St. 
Louis  House  Furnishing  Company,  by  said  Henry  J. 
Jaeger,  began  cojxfiapondence  with  apEellaoit  in  an 
attempt  to  secii££Lan  extenaion  nf  itsj  lonffft  which  ex- 
pired May  13,  1920,  and  this  correspondence  continued 
until  December,  1919.  Upon  the  trial  appellees  intro- 
duced in  evidence,  over  objection  of  appellant,  a  writ- 
ing designated  as  Exhibit  1,  which  Henry  J.  Jaeger 
swore  was  the  carbon  copy  of  a  letter  which  he  him- 
self wTote  and  mailed  to  appellant. 
'^Richard  A.  Slack, 

Manager. 

Kinlock,  St.  Clair  431; 
Bell,  East  242. 
East  St.  Louis  House  Furnishing  Co., 
227  CoUinsville  Ave., 
East  St.  Louis,  Illinois* 

December  15,  1919. 
''W.  T.  Grant  Company, 
29-30  W.  23rd  St., 
New  York  City. 
'  *  Gentlemen : 

We  note  that  you  are  unable  to  accept  our  tele- 
graphic offer  of  December  11th.  Conditions  are  such 
as  render  it  practically  impossible  for  us  to  secure 
other  buildings,  and  we  are  submitt-ing  for  ynuTLCQH- 
sideration  a  fu^jjior  nffpr  for  a  subletting  of  our  build- 
ing and  a  portion  of  229  viz. : 

For  our  present  building,  including  all  space  which 
we  now  occupy,  we  agree  to  ftxfftn(l  mir  ^fip^pTid  floor 
easterly  to  the  front  wall  and  roofthe  same,  such  ex- 
tension to  make  it  join  with  the  roof  over  229,  so  as 
to  give  us  a  second  floor  over  227  of  the  length  of  214 
feet,  and  a  second  floor  over  229  of  its  present  length, 
and  erect  the  ceilings  and  make  all  necessary  inside 
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walls  and  connections  so  as  to  connect  the  entire  sec- 
ond floor  of  our  building  when  so  improved  with  the 
second  floor  of  229,  and  wejo^ave  all  the  space  that3'e 
are  now-ttsing,  and  thai,  mpd^  hy  th^  QYfoTiftwn  of 
our  second  floor,  as  well  as  the  entire^  second  flcior  ^vf^T* 
229,-and  for  which  we  agree  ta4^ayi-$600.00  f^er-jnonth 
for  a  period  of ..^ve^jiiears  and  we  to  heat  both  of  said 
buildingR  ab  wo  ai:fi_iiowJ[QiJ5sB-  years,  and  pay  the 
expense  of  all  our  own  improvements.  Let  us  hear 
from  you  by  return  mail. 

Yours  truly. '* 

Appellees  also  introduced  in  evidence,  over  the  ob- 
jection of  appellant,  a  writing  designated  as  Exhibit 
2,  which  Henry  J.  Jaeger  testified  appellees  received 
in  reply  to  the  -above  letter  which  he  claimed  he  had 
written  appellant.  This  letter  purports  to  be  written 
on  the  letterhfiad-DL^appellant,  was  dated  December 
20,  1919,  directed  to  ''East  St.  Louis*  House  Furnish- 
ing Co.,  East  St.  Louis,  HI."  and  acknowledges  the 
receipt  of  an  offer  from  such  Furnishing  Co.,  dated 
December  15.  It  then  proceeds  to  set  out  verbatim 
the  contents  of  Exhibit  1  and  closes  as  follows  : 

*'We  beg  to  say  that  we  have  given  same  due  con- 
sideration, and  appreciating  the  difficulty  with  which 
would  confront  you  in  moving  a  growing  business  from 
its  present  location,  we  have  decidfid.lo_^nd^oj3LCCfi£t 
yonT  proposition,  and  will  draft  a  lease  containing-  the 
stipulations  and  conditions  andLwilLforward  it  to  you 
for^aQr  appl'oval'and  execution! 

Yours  very  truly, 
W.  T.  Grant  Company, 
R.  N.  Brinkman, 
Assistant  to  the  President.'* 

Witnesses  for  appellant  denied  that  appellant  re- 
ceived Exhibit  1  and  also  denied  that  E.  N.  Brink- 
man  or  any  one  representing  appellant  wrote  Exhibit  2. 
Such  witnesses  also  testified  that  the  stenographer 
to  whom  the  second  above  letter  purported  to  have 
been  dictated  was  not  in  the  office  on  the  date  of  that 
letter  but  was  at  her  home  sick;  that  the  said  E.  N. 
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Brinkman,  by  whom  the  second  above  letter  purports 
to  be  written,  was  not  authorized  in  any  way  to  exe- 
cute leases  or  transact  any  business  for  the  execution 
of  leases  for  appellant.  App^llppg  r^Jy  upon  this  car^ 
bon  copy  of  the  letter  known  as  ExbibLLl  and  the  pur- 
ported letter  from  appellant  known  as  T^iYhih^'f,  2  as 
their  authority-for  the  holding  of  the  prcmiao&oncon- 
trcreersy.  Appellant  contends  that  the  court  erred^in 
overruling  its  motion  to  dismiss  the '  appeal  and  in 
admitting  in  evidence  defendants'  Exhibits  1  and  2. 

It  clearly  appears  from  the  record  that  appellees 
prayed  an  appeal  from  the  judgment  in  the  justice  of 
the  peace  court  on  the  day  the  judgment  was  rendered 
and  that  the  amount  of  such  appeal  bond  was  fixed 
by  the  justice  of  the  peace  before  whom  the  case  was 
tried,  but  that  the  appeal  bond  was  filed  with  the  clerk 
of  the  circuit  court  and  not  with  such  justice  of  the 
peace.  Section  19  of  the  Forcible  Entry  and  Detainer 
Act  [CahilPs  HI.  St.  ch.  57,  H  20]  clearly  provides  that 
the  amount  of  the  appeal  bond  must  be  fixed  by  the 
justice  of  the  peace  who  tries  the  case,  and  further, 
we  think,  provides  that  the  appeal  must  be  prayed 
for  before  that  justice.  Such  has  been  the  holding  of 
thifi  court  in  Voorhees  v.  Schrieber,  183  111.  App.  626, 
and  Enright  v.  Rehbach,  133  HI.  App.  50.  Such  is  also 
the  express  holding  of  the  Supreme  Court  in  Fair- 
bank  V.  Streeter,  142  HI.  226.  In  this  latter  case  it 
appears  that  the  amount  of  the  appeal  bond  was  not 
fixed  by  the  justice  but  that  appellant  filed  his  appeal 
bond  in  the  ofiice  of  the  clerk  of  the  court  to  which  the 
appeal  was  sought  to  be  taken.  The  opposite  party 
moved  to  dismiss  the  appeal  because  it  was  not  per- 
fected in  the  manner  required  by  the  statute.  The 
Supreme  Court  in  its  opinion  states  that  the  only 
question  before  the  court  was:  *'Can  an  appeal  from 
the  judgment  of  a  justice  of  the  peace  in  forcible  de- 
tainer be  perfected  by  filing  an  appeal  bond  in  the 
oflSce  of  the  clerk  to  which  the  appeal  is  sought  to  be 
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taken,  without  first  having  the  amount  of  the  bond  fixed 
by  the  justice  before  whom  the  case  was  tried."  The 
court  held  that  such  an  appeal  could  not  be  perfected 
by  filing  the  appeal  bond  in  the  office  of  the  clerk  of 
the  court  to  which  the  appeal  was  taken,  without  first 
having  the  amount  of  the  bond  fixed  by  the  justice  of 
the  peace  before  whom  the  case  was  tried,  and  that  the 
court  to  which  the  appeal  was  taken  could  not  in  the 
first  instance  fix  the  amount  of  the  appeal  bond.  The 
Supreme  Court  in  that  case  further  said,  referring  to 
the  party  who  had  made  the  motion  to  dismiss  the 
appeal:  **Had  he  moved  to  dismiss  the  appeal  for 
want  of  a  sufficient  bond,  either  in  amount  or  informal- 
ity, he  would  have  waived  the  very  ground  upon  which 
his  motion  was  in  fact  based."  In  the  case  under 
consideration  here,  appellant,  after  the  first  motion 
was  overruled,  filed  a  motion  setting  forth  that  the 
bond  theretofore  filed  was  insufficient  in  form  and  sub- 
stance and  asking  that  appellees  be  required  to  file  a 
good  and  sufficient  bond  or  that  in  default  thereof 
the  appeal  be  dismissed.  This  motion  was  sustained 
and  a  new  appeal  bond  largely  in  excess  of  the  first 
one  was  filed.  We  are  of  the  opinion  that  under  the 
authority  of  Fairbank  v.  Streeter,  supra,  appellant, 
by  moving  for  a  rule  on  appellees  to  file  a  good  and 
sufficient  bond  and  that  in  default  thereof  their  appeal 
be  dismissed,  waived  its  rights  to  have  the  appeal 
dismissed  upon  the  grounds  named  in  such  motion 
after  the  motion  had  been  sustained  and  the  new  bond 
filed  and  approved  and  gave  the  circuit  court  juris- 
diction of  the  case. 

While  Exhibit  2  purports  to  have  been  signed  by 
E.  N.  Brinkman,  it  was  admitted  by  appellees  on  the 
trial  that  he  did  not  sign  it  but  they  contended  it  was 
signed  by  Miss  DeStefano,  his  stenographer.  The 
jury  might  have  found  in  favor  of  appellees  on  that 
question,  but  from  a  careful  consideration  of  all  the 
evidence  we  are  of  the  opinion  the  finding,  in  that  re- 
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gard,  is  manifestly  against  the  weight  of  the  evidence. 

But  even  if  Exhibit  2  were  signed  by  one  who  had 
ample  authority,  would  it  constitute  a  completed  and 
binding  contract?  While  a  valid  contract  may  be 
made  by  correspondence,  care  must  be  taken  io?  to 
construe  as  an  agreement  Jetters  which  the  parties 
intended  only  as  preliminary  negotiations.  Scott  v. 
Fowler,  227  lU.  104.  To  constitute  a  contract  by  of- 
fer and  acceptance,  the  acceptance  must  conform  ex- 
actly to  the  offer,  and  if  it  contains  new  conditions 
there  is  no  contract.  Scott  v.  Fowler,  supra.  If  the 
party  sought  to  be  charged  neither  had  nor  sig;nified 
an  intention  to  dose  the  contract  until  14  was  fully 
expressed  in  a  written  instrument  and  attested  by 
signatures,  then  he  will  not  be  bound  until  the  signa- 
tures are  affixed.  Mississippi  <&  D.  Steamship  Co.  v. 
Swift,  86  Me.  248,  29  AtL  1063;  Hinpte_v.  Brigman, 
44  Fla.  589,  33  So.  303;  Strong  &  Trowbridge  Co.  v. 
Baars  &  Co.,  60  Fla.  253,  54  So.  92. 

Where  it  appears  that  either  of  the  parties  intended 
that  the  contract  should  be  reduced  to  writing  so  that 
its  terms,  would  be  fully  understood  and  definitely 
stated  in'^the  writing,  the  contract  will  not  be  regarded 
as  complete  or  binding  until  it  is  reduced  to  writing 
and  acquiesced  in  by  both  parties.  O'Cala  Cooperage 
Co.  V.  Florida  Cooperage  Co.,  59  Fla.  390,  394,  5^So. 
13.  Circumstances  which  have  been  suggested  as  being 
helpful  in  determining  the  intention  of  the  parties  are 
whether  the  contract  is  one  usually  put  in  writing; 
whether  there  are  few  or  many  details;  whether  the 
amount  involved  is  large  or  small;  whether  it  requires 
a  formal  writing  for  a  full  expression  of  the  covenants 
and  premises;  and  whether  the  negotiations  them- 
selves indicate  that  a  written  draft  is  contemplated  as 
the  final  conclusion  of  the  negotiations.  6  R.  C.  L.  619 ; 
Mississippi  dc  D.  Steamship  Co.  v.  Swift,  86  Me.  248, 
29  Atl.  1063. 

An  agreement  for  a  lease  must  designate  the  length 
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or  duration  of  the  term,  and  even  though  the  length  of 
the  term  is  stated,  the  memorandum  is  insufficient 
if  it  fails  to  state  when  it  is  to  begin,  as  there  is  no 
inference,  that  the  term  is  to  begin  from  the  date  of  the 
agreement  in  the  absence  of  language  pointing  to  that 
conclusion.    25  E.  C.  L.  650. 

In  the  case  at  bar,  the  offer  made  by  appellees  was 
to  pay  $600  per  month  for  a  period  of  5  years,  but 
there  was  no  staj^ement  as  to  when  the  term  was  to 
begin.  The  subject-matter  of  the  negotiations  was  the 
leasing  of  a  valuable  property  for  5  years  for  which 
appellees  were  willing  to  pay  $36,000,  in  addition  to 
the  expenditure  of  a  large  sum  for  improvements  and 
the  heating  of  the  entire  property  during  the  term, 
although  they  were  renting  but  a  portion  thereof. 

The  offer  submitted  by  appellees  does  not  describe 
the  premises  other  than  by  referring  to  "our  build- 
ing and  a  portion  of  229"  with  a  more  accurate  de- 
scription of  the  improvements  to  be  made  and  the 
portion  of  the  premises  they  were  to  have.  There  is 
nothing  to  show  whether  the  rent  was  to  be  paid 
monthly  in  advance  or  at  the  end  of  each  month,  nor  is 
there  anything  to  show  whether  appellees  were  to 
have  the  right  to  assign  the  lease  or  sublet  the  prem- 
ises or  any  part  thereof,  or  who  was  to  pay  the  water 
tax. 

There  is  no  presumption  that  appellees'  offer  and 
the  alleged  acceptance  were  to  constitute  a  new  lease 
in  the  same  form  as  the  old  lease.  Sherry  v.  ProcU, 
131  N.  Y.  App.  Div.  774,  116  N.  Y.  Supp.  234.  It  is  in- 
conceivable that  the  parties  intended  that  Exhibits  1 
and  2  should  constitute  the  completed  and  binding 
contract  which  was  to  evidence  their  rights  and  lia- 
bilities for  a  period  of  5  years  from  a  time  not  speci- 
fied. 

Exhibit  2  contains  this  language:  **We  have  de- 
cided to  and  do  accept  your  proposition,  and  will  draft 
a  lease  containing  the  stipulations  and  conditions  and 
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will  forward  it  to  you  for  your  approval  and  execu- 
tion.'* In  our  opinion  this  was  not  an  unqualified 
laceeptance  of  the  offer,  but  an  acceptance  subject  to 
and  in  accordance  with  the  provisions  of  the  lease  to 
be  submitted  for  approval  and  execution.  An  offer 
was  made  in  writing  to  rent  a  certain  store  for  7 
years  at  $5,000  per  year,  and  the  party  making  the 
same  was  advised  that  his  offer  was  accepted.  He  re- 
plied, '*A11  right,  make  out  the  lease."    The  leagfij^as 

it  was  held  that  there  was  no  contract.  National  Umon 
Bldg.  Ass'n  v.  Knob,  17iIlL^App^49. 

An  offer  was  acceptedby^cable^which  read  as  fol- 
lows: **  Accept  370;  half  cash,  half  debentures.  Con- 
tract mailed/*  and  it  was  held  to  be  but  an  acceptance 
according  to  the  contents  of  the  contract.  In  other 
words,  the  offer  and  acceptance  did  not  constitute  a 
completed  and  binding  contract.  Runyan  v.  Wilkvn- 
son,  Gaddis  £  Co.,  57  N.  J.  L.  420,  3JLM.  390. 

A  letter  stating,  **We  accept"  the  offer,  *'and  now 
hand  you  two  copies  of  the  conditions  of  sale  which 
we  have  signed;  we  will  thank  you  to  sign  them  and 
return  one  of  the  copies  to  us,"  was  held  not  to  con- 
stitute a  contract  until  the  copies  were  signed.  Cross- 
ley  V.  Maycock,  L.  R.  18  Eq.  180,  43  L.  J.  Ch.  379. 

Plaintiff,  being  about  to  bid  for  a  contract  to  erect 
a  building,  submitted  the  plans  and  specifications  to 
the  defendant  for  an  estimate  as  to  the  price  at  which 
the  latter  would  do  the  metal  work,  and  later  received 
a  letter  from  defendant  saying  that  it  would  do  the 
work  for  $2,850.  Plaintiff's  bid  was  accepted  and  he 
entered  into  a  contract.  He  notified  defendant  that 
he  had  signed  a  contract  and  would  be  prepared  to 
sign  a  written  contract  with  defendant  at  4  p.  m.  that 
day  and  defendant's  manager  said,  **A11  right"  Be- 
fore that  hour  arrived  plaintiff  phoned  defendant's 
manager  that  he  had  not  had  time  to  prepare  the  con- 
tract, but  would  have  it  ready  next  morning  and  the 
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manager  said,  ''All  right.''  The  next  morning  plain- 
tiff called  on  the  manager,  who  then  refused  to  sign 
the  contract.  It  was  held  that  there  was  no  contract 
between  the  parties.  Donnelly  v.  Currie  Hardware 
Co.,  66  N.  J.  L.  388,  49  AtL^8. 

It  clears  appears  that  if  appellant  sent  Exhibit  2 
to  appellees  it  never  had  nor  signified  an  intention  to 
close  the  deal  except  upon  the  terms  of  a  lease  to  be 
submitted.  If  appellees  received  said 'exhibit  from 
appellant  it  did  not  constitute  a  complete  and  binding 
contract,  and  its  language  was  suflScient  to  advise  them 
of  that  fact.  It  is  rather  strange  that  in  a  matter  of 
so  much  importance  to  them  they  never  inquired  of 
appellant  why  the  lease  had  not  been  forwarded. 

If  Exhibits  1  and  2  should  be  construed  as  a  com- 
pleted and  binding  contract,  it  would  be  but  an  agree- 
ment to  execute  a  lease.  Such  an  agreement  is  not  a 
lease  and  in  the  absence  of  any  acts  amounting  to  an 
estoppel  does  not  have  the  effect  of  a  lease.  This  is 
the  holding  of  the  Appellate  Court  for  the  I^rst  Dis- 
trict in  Seaver  Amvrsement  Co.  v.  Saxe,  210  HI.  App. 
289,  and  of  this  court  in  Blake  v.  Kurrus,  41  HI.  App. 
562.  This  suit  was  instituted  the  first  day  after  the 
expiration  of  the  lease  under  which  appellees  had  been 
holding  the  premises,  therefore  it  cannot  be  rightfully 
contended  that  appellees  went  into  possession  of  the 
premises  by  virtue  of  Exhibits  1  and  2,  and  it  cannot 
be  held  that  they  were  tenants  from  month  to  month 
under  the  rule  approved  in  Creighton  v.  Sanders,  89 
lU.  543.  Under  the  authorities  cited,  we  conclude  that 
even  though  Exhibits  1  and  2  were  genuine  and  even 
though  Brinkman  had  the  authority  to  write  Exhibit 
2,  they  do  not  constitute  a  contract  of  leasing  but 
only  provide  and  contemplate  that  a  lease  be  made  in 
the  future  and  that  certain  building  be  done  and  im- 
provements made;  that  as  the  lease  under  which  ap- 
pellees had  held  the  premises  had  expired  and  no  new 
lease  had  been  entered  into  by  the  parties  concerned. 


Digitized  by  CjOOQ IC 


550  Appellate  Coxjbts  op  Illinois. 

Kuykendall  t.  Hushey,  224  111.  App.  660. 

appellees  were  wrongfully  withholding  possession  of 
said  premises  and  appellant  was  entitled  to  maintain 
its  suit. 

In  Eichom  v.  Peterson,  16  HI.  App.  601,  the  lease 
contained  a  covenant  for  renewal  and  the  lessee  in  pos- 
session elected  to  take  the  renewal  but  lessor  refused 
to  give  him  a  new  lease.  In  Stcmwood  v.  Kuhn,  132 
HI.  App.  466,  the  lease  gave  the  lessee  in  possession 
the  privilege  of  purchasing  the  premises  at  a  fixed 
price  during  the  term  of  the  lease.  Before  the  term 
expired  the  lessee  elected  to  purchase  and  tendered 
the  purchase  money,  which  lessor  refused  to  accept. 
In  the  case  at  bar,  appellees  are  not  claiming  any 
rights  by  virtue  of  any  of  the  provisions  of  the  lease 
from  Jesse  Randle.  They  concede  that  all  of  their 
rights  under  that  lease  had  expired  before  this  suit 
was  begun.  We  think  this  case  is  distinguishable  from 
the  cases  aforesaid. 

Under  the  law  and  the  evidence,  as  we  view  it,  appel- 
lees are  unlawfully  withholding  possession  of  the  prem- 
ises. The  judgment  is  reversed  and  the  cause  re- 
manded 

Reversed  and  remanded. 


L.  Kuykendall  et  al^  Appellees,  t.  J.  B.  Haghey  et  al., 

Appellants. 

1.  Schools  and  school  district^— pother*  of  diredorM,  School 
directors  can  exercise  no  other  powers  than  those  expressly  granted 
or  such  as  may  be  necessary  to  carry  Into  effect  a  granted  power. 

2.  Schools  and  school  districts — power  of  directors  to  erect  ad- 
ditional room.  The  school  directors  of  a  school  district  had  no 
power  to  build  an  additional  room  to  the  schoolhouse  owned  by  the 
district  without  a  TOte  of  the  people  of  the  district,  where  such 
room  was  not  needed  for  the  accommodation  of  the  pupils  of  the 
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district,  but  was  to  be  rented  to  the  directors  of  the  Community 
High  School  District. 

3.  Schools  and  school  districts — taxpayer's  right  to  enjoin  il- 
legal use  of  funds  hy  directors.  A  taxpayer  has. the  right  to  main- 
tain a  bill  for  injunction  to  prevent  the  improper  or  illegal  use  of 
public  funds  in  building  an  additional  room  to  the  district  school- 
house,  without  a  prior  vote  of  the  people  of  the  district,  where  such 
room  is  not  needed,  but  is  to  be  rented  to  the  directors  of  the  Com- 
munity High  School  District,  even  though  the  building  of  such  room 
may  have  been  a  good  business  proposition. 

4.  Schools  and  school  districts — erection  of  additional  room 
not  **repair**  not  requiring  sanction  hy  vote.  An  additional  room 
to  a  district  schoolhouse  could  not  be  built  without  a  prior  vote  of 
the  people,  on  the  theory  that  the  building  of  such  room  was  but 
a  repair  of  the  schoolhouse,  as  the  meaning  of  the  word  "repair" 
in  tl^e  statute  is  used  in  its  ordinary  sense  and  means  restoration 
after  decay,  injury  or  partial  destruction. 

5.  Judgment — entry  of  decree  by  clerk  as  obviating  omission  of 
chancellor's  signature.  The  signature  of  the  chancellor  to  a  decree 
held,  not  necessary  because  the  entry  on  the  record  by  the  clerk 
gave  it  validity. 

Appeal  from  ^  the  Circuit  Court  of  Jefferson  county;  the  Hon. 
CiiARLEs  H.  Milleb,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1921.    Affirmed.    Opinion  filed  March  24,  1922. 

CuKTis  WiLUAMS  and  CoNKAD  ScHUL.,  f  or  appellants. 
W.  H.  Green  and  E.  M.  Peavler,  for  appellees. 

Mr.  Justice  Barry  delivered  the  opinion  of  the  court. 

Appellees,  citizens  and  taxpayers  in  School  District 
No.  88,  in  Spring  Garden  Township,  Jefferson  County, 
Illinois,  filed  a  bill  in  chancery  against  appellants, 
directors  of  said  district,  and  the  school  treasurer  of 
said  town,  and  procured  a  decree  perpetually  enjoin- 
ing them  from  building  an  additional  room  to  the 
schoolhouse  owned  by  said  district  Appellant 
Hughey  is  also  a  director  of  Community  High  School 
District  No.  205,  which  embraces  practically  all  of  said 
School  District  No.  88. 

It  appears  from  the  bill  and  the  evidence  that  the 
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directors  of  School  District  No.  88  were  proceeding  to 
erect  an  addition  of  one  room  to  the  schoolhouse  with- 
out having  submitted  the  question  as  to  whether  they 
should  do  so  to  a  vote  of  the  people  of  the  district. 
It  also  appears  that  the  cost  of  building  the  addition 
would  be  $1,345,  while  the  district  had  to  its  credit 
but  $177.99,  and  already  owed  a  bonded  indebtedness 
of  about  $1,250.  It  also  appears  that  the  Community 
High  School  District  has  been  using  one  of  the  rooms 
in  the  schoolhouse  of  District  No.  88  and  was  in  need 
of  another  room.  It  is  apparent  that  the  additional 
room  was  not  needed  for  the  accommodation  of  the 
pupils  of  District  No.  88,  but  was  to  be  rented  to  the 
directors  of  the  Community  High  School  District. 

Counsel  for  appellants  contend  that  a  vote  of  the 
people  was  not  necessary  to  authorize  the  erection 
of  the  additional  room.  We  are  of  the  opinion  that 
the  law  is  that  school  directors  can  exercise  no  other 
powers  than  those  expressly  granted,  or  such  as  may 
be  necessary  to  carry  into  effect  a  granted  power. 
School  Directors  v.  Fogleman,  76  111.  189;  Harris  v. 
Kill,  108  111.  App.  305;  Stroh  v.  Casner,  201  HL  App. 
281. 

If  school  directors  could  build  one  additional  room 
without  a  vote  of  the  people  there  would  be  nothing 
to  prevent  them  from  building  several  rooms  and  in 
that  way  change  their  schoolhouse,  which  was  ample 
for  the  needs  of  their  district,  into  a  large  and  com- 
modious building  sufficient  to  care  also  for  the  pupils 
of  the  Community  High  School  District.  While,  in 
this  particular  instance,  it  might  be  a  good  business 
proposition  to  build  the  additional  room  for  the  pur- 
pose of  deriving  a  revenue  by  renting  it  to  the  Com- 
munity High  School  District,  yet  it  is  suflScient  to 
say  that  the  legislature  has  not  authorized  school  di- 
rectors to  branch  out  and  engage  in  such  business  for 
such  a  purpose. 

Once  such  a  power  is  granted,  there  would  be  no 
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limit  as  to  what  they  might  consider  as  a  good  busi- 
ness proposition. 

In  a  recent  case  a  school  district  and  a  high  school 
district  conceived  the  idea  that  it  would  be  mutually 
advantageous  to  combine  their  forces  and  erect  one 
schoolhouse  large  enough  to  accommodate  the  pupils 
of  both  districts.  The  directors  thought,  no  doubt,  it 
would  be  a  good  business  proposition,  but  the  court 
held  that  they  were  exceeding  their  power  and  au- 
thority. Stroh  V.  Camer,  201  111.  App.  281.  There 
can  be  no  question  but  that  a  taxpayer  has  a  right  to 
maintain  a  bill  for  injunction  to  prevent  the  improper 
or  illegal  use  of  public  funds.  lAndblad  v.  Board  of 
Education  of  Normal  School  Dist,,  221  111.  261 ;  Stroh 
V.  Casner,  201  111.  App.  281. 

The  contention  of  appellants  cannot  be  sustained  on 
the  theory  that  the  building  of  the  additional  room  is 
but  the  repair  of  the  schoolhouse  and  that  repairs  may 
be  made  without  a  vote  of  the  people.  In  our  opinion 
the  word  ** repair"  is  used  in  the  statute  in  its  ordi- 
nary sense  and  means  restoration  after  decay,  injury 
or  partial  destruction,  and  does  not  include  altera- 
tions or  additions  which  the  directors  may  choose  to 
make.    Hacken  v.  Isenberg,  288  111.  589. 

Counsel  also  suggest  that  the  decree  should  be  re- 
versed because  it  was  not  signed  by  the  Chancellor. 
His  signature  was  not  necessary  because  its  entry  on 
the  record  by  the  clerk  gave  it  validity.  Dunning  v. 
Dwnning,  37  111.  306;  Horn  v.  Horn,  234  111.  268-274. 

As  we  find  no  error  in  the  record  the  decree  is  af- 
firmed. 

Affirmed, 
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Southern  Illinois  National  Bank  of  East    St.  Loais, 
Appellant,  t.  Melvin  Thaxton,  Sheriff,  Appellee. 

1.  Chattel  hobtoa^es — effect  of  failure  of  mortgagee  to  take  poi- 
session  where  property  located  in  another  county.  Under  sections 
2  and  4  of  the  Chattel  Mortgage  Act  (Cahill'g  in.  St  ch.  95,  TT  2,  4). 
requiring  mortgages  to  be  acknowledged  and  filed  for  record  in  the 
county  where  the  mortgagor  resides,  regardless  of  the  tact  that  the 
property  may  be  in  another  county,  the  mortgage  on  property  in 
another  county  was  executed  and  recorded  In  due  form  in  the 
county  of  the  mortgagor's  residence,  and,  therefore,  although  the 
mortgage  contained  the  usual  clause  that  if  the  mortgagor  should 
remove  the  property  out  of  the  county  the  mortgagee  should  have 
the  right  to  take  possession,  the  failure  of  the  mortgagee  to  take 
possession  did  not  invalidate  the  mortgage  as  to  an  execution  cred- 
itor in  the  county  in  which  such  property  waa  located. 

2.  Chaitel  mobtgages — effect  of  mortgagee's  failure  to  take  pos- 
session of  property  on  breach  of  mortgage  provision.  Where  a  chat- 
tel mortgage  provides  for  a  qualified  possession  by  the  mortgagor, 
the  mortgagee  is  not  bound  to  take  possession  when  a  provision  of 
the  instrument  it  violated  before  the  maturity  of  the  debt,  but  he 
may  waive  the  breach  without  endsmgerlng  the  lien. 

3.  Chattel  mobtgages — sufficiency  of  description  of  property.  A 
description  of  "one  ten-ton  steam  Toiler  and  one  two  and  one-half 
ton  steam  roller"  in  a  chattel  mortgage  was  sufllcient  to  charge  an 
execution  creditor  with  notice  that  the  mortgagee  claimed  an  In- 
terest in  such  property  belonging  to  the  mortgagor;  and  parol  evi- 
dence  was  admissible  to  identify  such  articles  as  those  described 
in  the  mortgage,  and  to  show  that  the  mortgagor  owned  no  other 
steam  rollers. 

4.  Chattel  mobtgages — effect  of  failure  to  state  location  of  prop- 
erty. A  chattel  mortgage  filed  in  the  county  of  the  mortgagor's 
residence  on  property  located  in  another  county  was  not  invalid 
in  not  stating  the  location  of  the  property,  as  the  statute  does  not 
require  that  such  location  be  stated;  and  it  has  been  held  that 
location  is  not  a  necessary  part  of  the  description  and  an  erroneous 
statement  in  that  regard  does  not  vitiate  the  mortgage. 

Appeal  from  the  Circuit  Court  of  Williamson  county;  the  Hon. 
D.  T.  Hartwell,  Judge,  presiding.  Heard  in  this  court  at  the  0^ 
tober  term,  1921.  Reversed  and  remanded.  Opinion  filed  March 
24,  1922. 
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Kramer,  Kramer  &  Campbell  and  Martin  &  Glenn, 
for  appellants ;  George  P.  Ramsey,  of  counseL 

W.  W.  Skagob  and  Ed.  M.  Spillbr,  for  appellee. 

Mr.  Justice  Barry  delivered  the  opinion  of  the  court. 

Meyer  &  Thomas  Construction  Company,  a  corpora- 
tion of  St.  Clair  county,  Illinois,  executed  and  deliv- 
ered to  appellant,  another  corporation  of  the  same 
county,  a  chattel  mortgage  on  **one  ten-ton  steam 
roUer  and  one  two  and  one-half -ton  steam  roller''  to- 
gether with  other  property,  to  secure  the  payment 
of  a  certain  note  for  $8,000.  The  mortgage  was  duly 
acknowledged  and  recorded  in  St.  Clair  county  and 
contained  the  usual  provisions,  one  of  which  was  to 
the  effect  that  if  the  mortgagor  should  remove  ttie 
property  out  of  the  said  county  the  mortgagee  should 
have  the  right  to  take  possession  thereof  and  to  sell 
and  dispose  of  the  same  and  apply  the  proceeds  on 
the  debt. 

Before  the  maturity  of  the  mortgage  note,  C.  F. 
Miles  secured  a  judgment  against  the  mortgagor  in 
the  circuit  court  of  Williamson  county,  upon  which  an 
execution  was  issued  and  delivered  to  appellee,  who 
levied  the  same  upon  the  two  steam  rollers.  There- 
upon appellant  sued  out  a  writ  of  replevin  and  upon 
a  hearing  before  the  court,  without  a  jury,  the  issues 
were  found  in  favor  of  appellee  and  a  judgment  ren- 
dered for  the  return  of  the  property  to  him.  From 
that  judgment  this  appeal  has  been  perfected. 

The  propositions  of  law  submitted  by  appellee  and 
held  by  the  court  show,  very  clearly,  that  the  case  was 
tried  on  the  theory  that  the  fact  that  the  property  was 
at  Marion,  Illinois,  operated  as  a  breach  of  one  of  the 
terms  of  the  mortgage  and  that  upon  such  breach  it 
was  the  duty  of  appellant  to  take  possession,  and  hav- 
ing failed  to  do  so  within  a  reasonable  time — even 
though  the  mortgage  debt  was  not  due — the  mortgage 
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was  void  as  against  execution  creditors  of  the  mort- 
gagor. 

If  the  mortgagor  is  to  have  possession  of  the  prop- 
erty the  instrument  must  so  provide.  Chattel  Mort- 
gage Act,  sec.  1  (CahiU's  111.  St.  ch.  95,  U  1).  Under 
sections  2  and  4  of  the  Act  (Cahiirs  111.  St.  ch.  95,  UU  2, 
4)  the  mortgage  must  be  acknowledged  and  filed  for 
record  in  the  county  where  the  mortgagor  resides 
regardless  of  the  fact  that  the  property  may  be  in  an- 
other county.  By  section  4  it  is  provided  that  when 
the  mortgage  is  properly  acknowledged  and  recorded 
it  shall  be  good  and  valid  from  the  time  it  is  filed 
for  record  until  the  maturity  of  the  entire  debt  or 
obligation,  but  such  time  shall  not  exceed  three  years 
from  the  filing  of  the  same  for  record. 

It  will  be  seen,  therefore,  that  the  mortgage  in  ques- 
tion was  executed  and  recorded  in  due  form  of  law 
even  though  the  steam  rollers  were  at  Marion,  Illinois, 
at  the  time  of  its  execution  and  remained  there  until 
the  levy  of  the  execution.  If  they  were  at  Marion 
when  the  mortgage  was  executed  and  remained  there 
until  the  levy,  as  contended  by  counsel  for  appellee, 
we  cannot  understand  how  it  can  be  said  that  after 
the  execution  of  the  mortgage  the  property  was  re- 
moved from  St.  Clair  county  contrary  to  the  provisions 
thereof. 

The  only  requirement  of  the  statute  in  regard  to 
possession  of  the  property  is  that  if  possession  is  to 
remain  with  the  mortgagor  the  instrument  shall  so 
state.  The  court  held,  in  a  very  early  case,  that  the 
parties  may  qualify  the  right  of  possession  in  the 
mortgagor.  Prior  v.  White,  12  111.  261.  When  so 
qualified,  as  in  the  case  at  bar,  the  mortgagee  is  not 
bound  to  take  possession  when  a  provision  of  the  in- 
strument is  violated  before  the  maturity  of  the  debt, 
but  may  waive  the  breach  without  endangering  his 
lien.  Wilson  v.  Rountree,  72  111.  570;  Keelin  v.  Pos- 
tlewait  Co.y  259  IlL  130.    The  cases  relied  upon  by 
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counsel  for  appellee  axe  cases  where  the  default  was 
in  nonpayment  of  the  debt  when  due  and  are  not  ap- 
plicable to  this  case. 

There  is  no  escape  from  the  conclusions  that  the 
court  erred  in  its  rulings  on  the  propositions  of  law. 
Counsel  for  appellee  contend  that  the  judgment  is 
right  and  should  be  affirmed,  in  any  event,  because  the 
property  in  question  was  not  sufficiently  described. 
They  cite  authorities  from  other  States  which  indicate 
that,  under  the  law  in  those  States,  the  description  is 
insufficient.  There  is  no  uniformity  in  the  decisions 
of  the  courts  upon  the  question  as  to  what  is  a  suffi- 
cient description. 

A  description  of  *'one  engine  and  one  boiler '*  is 
sufficient.  Nelson  v.  Hoivison,  122  Ala.  573,  25  So.  211. 
So,  also,  is  one  of  *' eighteen  cows,  three  yearling 
heifers  and  five  heifer  calves,''  where  the  mortgagor 
owns  no  other  animals  of  such  description.  Desany 
V.  Thorp,  70  Vt.  31,  39  Atl.  309. 

A  description,  which  would  be  otherwise  insufficient, 
is  often  rendered  sufficiently  definite  by  proof  that  the 
property  named  is  all  of  that  particular  kind  owned 
by  the  mortgagor.  5  E.  C.  L.  423 ;  Boyle  v.  Miller,  93 
111.  App.  627.  In  the  case  at  bar,  the  evidence  shows 
that  the  mortgagor  owned  no  other  steam  rollers. 

The  general  rule  is  that  a  description  which  will 
enable  a  third  person,  aided  by  inquiries  which  the 
instrument  itself  suggests,  to  identify  the  property 
is  sufficiently  definite.  5  E.  C.  L.  423;  6  Cyc.  1022; 
11  Corpus  Juris  458;  Boyle  v.  Miller,  93  HI.  App.  627; 
Morrison  v.  Elzy,  190  111.  App.  374-380.  Where  the 
description  is  so  particular  that  the  property  can  be 
identified  as  that  described  in  the  mortgage  and  an- 
swers the  general  description,  it  is  sufficient.  Pike  v. 
Colvin,  67  111.  227. 

The  rule  that  the  description  must  be  sufficiently 
specific  to  afford  third  persons  the  means  of  identify- 
ing the  property  applies  to  all  mortgages  both  chattel 
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and  real  estate.  First  Nat.  Bank  of  Joliet  v,  Adam, 
138  111.  483;  Chicago  Title  <&  Trust  Co.  v.  Fine  Arts 
Building,  288  HI.  142-152.  Any  description  of  land 
in  a  deed  by  which  the  property  may  be  identified 
by  a  competent  surveyor,  with  reasonable  certaintj^ 
either  with  or  without  the  aid  of  extrinsic  evidence, 
is  suflScient.  Smiley  v.  Fries,  104  HI.  416;  Mason  v. 
Merrill,  129  HI.  503.  The  same  rule  applies  to  mort- 
gages.   19  E.  C.  L.  288. 

Whatever  is  sufiBcient  to  put  a  party  on  inquiry 
which  would  lead  to  the  truth  is,  in  all  respects,  equal 
to  and  must  be  regarded  as  notice.  Citizens'  Nat. 
Bank  v.  Dayton,  116.111.  257;  Blake  v.  Blake,  260  HI. 
70;  Thorpe  v.  Helmer,  275  lU.  86. 

Where  the  property  was  described  as  *' twenty  two- 
year  old  steers  on  the  same  farm,''  it  was  held  that 
the  record  of  the  mortgage  -was  notice  to  all  subse- 
quent, purchasers  that  the  mortgagee  had  some  claim 
of  right  to  cattle  upon  the  farm;  and  parol  evidence 
was  admissible  to  identify  the  particular  cattle.  Bell 
V.  Preuntt,  62  111.  361.  If  the  cattle  were  not  on  the 
farm,  parol  evidence  would  be  admissible  to  identify 
them.    Myers  v.  Ladd,  26  111.  415. 

Where  the  property  was  described  as  *  Hwenty-three 
yearling  steers,  red,  roan  and  black,"  the  evidence 
showed  that  some  of  the  steers  were  red,  some  black  and 
others  with  a  mixture  of  those  colors.  It  also  showed 
that  those  described  in  the  mortgage  were  the  only 
ones  owned  by  the  mortgagor  at  the  time  the  mort^ 
gage  was  executed.  It  was  held  that  the  description 
was  sufficient  to  notify  purchasers  that  the  mortgagee 
claimed  an  interest  in  certain  steers  owned  by  the 
mortgagor  and  parol  evidence  was  admissible  to  iden- 
tify them  as  the  ones  described  in  the  mortgage.  Boyle 
V.  Miller,  93  111.  App.  627. 

Counsel  for  appellee  make  the  further  contention 
that  an  erroneous  statement  in  the  mortgage  as  to 
the  location  of  the  property  invalidates  the  instrument 
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as  against  the  rights  of  third  persons.  In  the  case 
at  bar,  the  mortgage  did  not  state  the  location  of  the 
property,  nor  did  the  statute  require  that  it  should 
do  so.  But  it  has  been  held  that  the  location  of  the 
property  is  not  a  necessary  part  of  the  description 
and  an  erroneous  statement  in  that  regard  does  not 
vitiate  the  mortgage.  Spavlding  v.  Mozier,  57  111.  148 ; 
Myers  v.  Ladd,  26  111.  415. 

The  description  was  sufiScient  to  charge  the  execu- 
tion creditor  with  notice  that  appellant  claimed  an 
interest  in  ''one  ten-ton  steam  roller  and  one  two  and 
one-half-ton  steam  roller''  belonging  to  the  mortgagor 
and  parol  evidence  was  admissible  to  identify  them 
as  those  described  in  the  mortgage. 

For  the  errors  indicated  the  judgment  is  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 


Alexander  County  Savings  Bank,  Appellant,  v.  Hugh 
y.  Murray,  Executor,  Appellee. 

1.  Trial — refusal  of  court  to  pass  on  written  propositions  on 
trial  toithout  jury.  Under  section  61  of  the  Practice  Act  (Cahiirs 
111.  St  ch.  110,  If  61),  providing  that  upon  a  trial  by  the  court  with- 
out a  jury,  either  party  may,  within  such  time  as  the  court  may 
require,  submit  wiittep  propositions  to  be  held  as  the  law  upon 
which  the  court  shall  write  refused  or  held,  it  was  reversible  error 
for  the  trial  court  to  refuse  to  pass  upon  the  propositions  sub- 
mitted by  plaintiff  within  ample  time. 

2.  Appeal  and  ebbob — reversal  for  refusal  of  trial  court  to  pass 
on  written  propositions  of  law  submitted  on  trial  without  jury. 
Under  section  61  of  the  Practice  Act  (CahiU's  m.  St.  ch.  110,  ^  61), 
requiring  the  trial  court  to  pass  upon  propositions  of  law  submitted 
by  either  party  in  a  trial  by  the  court  without  a  Jury,  it  is  manda- 
tory upon  the  trial  court  to  pass  upon  propositions  of  law  submitted 
in  apt  time,  and  it  iB  the  duty  of  the  Appellate  Court,  regardless 
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of  its  opinion  on  the  merits,  to  reverse  where  the  trial  court  re- 
fused to  pass  upon  such  propositions. 

Appeal  from  the  Circuit  Court  of  Clinton  county;  the  Hon. 
Thomas  E.  Fobd,  Judge,  presiding.  Heard  in  this  court  at  the  Oc- 
tober term,  1921.  Reversed  and  remanded.  Opinion  filed  March 
24,  1922. 

Lansden  &  Lansden,  John  E.  Hamlin  and  Johnston 
&  Johnston,  for  appellant 

Noleman,  Smith  &  Dallstkbam,  for  appellee. 

Mr.  Justice  Babby  delivered  the  opinion  of  the  court. 

Appellant  filed  a  claim  against  the  estate  of  John 
B.  Diepenbrock  in  the  county  court  for  the  sum  of 
$3,267.77,  which  was  based  on  the  indorsement  of  the 
testator  on  a  $2,000  note  payable  to  him  dated  Novem- 
ber 13,  1903,  due  one  year  after  date  and  executed  by 
J.  A.  Cheney  and  Alice  Cheney.  The  note  bore  the 
indorsement  by  appellant's  cashier,  ** Interest  paid  to 
April  4,  1911.'^ 

The  statute  of  limitations  was  relied  upon  as  a  de- 
fense and  that  it  was  not  sufficient  for  appellant  to 
show  that  the  indorsement  of  interest  was  made  by  its 
cashier.  A  jury  was  waived  and  the  court  found  the 
issues  for  appellee. 

Section  61  of  the  Practice  Act  (Cahill's  HI.  St.  ch. 
110,  TI  61)  provides  that:  **Upon  a  trial  by  the  court 
either  party  may,  within  such  time  as  the  court  may 
require,  submit  to  the  court  written  propositions  to 
be  held  as  law  in  the  decision  of  the  case,  upon  which 
the  court  shall  write  *  refused'  or  'held,'  as  he  shall  be 
of  opinion  is  the  law,  or  modify  the  same,  to  which 
either  party  may  except  as  to  the  opinions  of  the 
court. '* 

In  the  case  at  bar,  appellant  and  appellee  submitted 
propositions  of  law  which  the  court  refused  to  pass 
upoiL    The  record  discloses  that  they  were  submitted 
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within  ample  time.  Mann  v.  Learned,  195  111.  502.  In 
that  case  the  trial  court  refused  to  pass  on  proposi- 
tions of  law  and  the  judgment  was  affirmed  by  the 
Appellate  Court.  The  Supreme  Court  said:  ''The 
testimony  is  somewhat  conflicting,  though  we  think  it 
clearly  sustains  the  findings  and  judgment  of  the  trial 
court,  imless  there  was  some  error  by  that  court  in 
the  application  of  the  law  to  the  facts,  and,  therefore, 
if  the  court  properly  refused  to  consider  and  pass  upon 
the  propositions  of  law,  its  judgment  was  right  and 
the  Appellate  Court  did  not  err  in  affirming  it.  If, 
upon  the  other  hand,  the  court  should  have  ruled  upon 
the  propositions  of  law,  the  judgment  of  the  Appellate 
Court  must  be  reversed  and  the  cause  remanded  for 
further  proceedings."  The  court  held  that  the  trial 
court  ejred  in  refusing  to  rule  on  the  propositions. 

The  reason  for  so  holding  is  that  a  litigant  cannot 
have  a  judgment  reviewed  in  a  common-law  case  by 
the  Supreme  Court  except  as  to  questions  of  law.  So 
that  if  the  trial  court  could  refuse  to  pass  on  proposi- 
tions and  the  judgment  is  affirmed  by  the  Appellate 
Court,  the  case  could  not  be  reviewed  by  the  Supreme 
Court  except  as  to  rulings  on  pleadings  and  evidence. 

We  see  no  escape  from  the  conclusion  that  it  is  man- 
datory upon  the  trial  court  to  pass  upon  propositions 
of  law  as  required  by  the  statute.  It  is  our  duty,  under 
the  law,  to  reverse  the  case  regardless  of  what  we  may 
think  of  the  merits  thereof.  Mann  v.  Learned,  supra; 
Levy  V.  Burkstrom,  174  111.  App.  276;  United  States 
Brewing  Co.  v.  Wolf,  181  111.  App.  509. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
▼oL  ccxxrv  St 
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Joseph  Sweeney  et  al..  Appellants,  t.  William  Trombley 
et  Bl.f  Appellees. 

1.  Wills — insuHldency  of  fiduciary  relation  to  create  pretump- 
tion  of  undue  influence.  The  existence  of  a  fiduciary  relation  be- 
tween a  testator  and  a  legatee  does  not  raise  a  presumption  of  un- 
due influence  in  the  case  of  a  will;  the  presumption  arises  only 
out  of  the  fact  that  the  legatee  prepared  the  will  by  which  he 
benefited. 

2.  Wills — sufficiency  of  evidence  to  rehut  presumption  of  undue 
influence  of  legatee  preparing  will.  Where  a  will  was  executed  by 
a  pastor  in  favor  of  his  assistant  as  residuary  legatee,  and  com- 
plainants, in  the  bill  to  contest  on  the  ground  of  undue  influence, 
showed  that  defendant  was  not  to  receive  any  benefit  whatever 
from  the  legacy,  a  contemporaneous  instrument  signed  by  the  tes- 
tator evidencing  such  fact,  and  where  the  defendant  in  his  answer 
admitted  such  instrument  and  agreed  to  carry  out  its  proTisions, 
the  presumption  of  undue  influence  which  arose  from  defendant's 
having  prepared  the  will  was  rebutted. 

3.  Wills — execution  of  contemporaneous  instrument  depriving 
residuary  legatee  of  benefits  as  affecting  validity  of  toill.  Animus 
testandi  was  duly  expressed  by  a  will  made  in  due  form  of  law, 
although  the  testator  set  out,  in  another  instrument  executed  by 
him  but  not  witnessed,  that  the  residuary  legatee  was  not  to  receive 
any  beneficial  interest  under  the  will,  but  was  to  dispose  of  the 
property  in  the  manner  therein  described. 

4.  Wills — what  form  sufficient  for  testamentary  disposition. 
Any  instrument  in  writing,  however  Informal,  which  is  made  with 
the  expressed  intention  of  giving  a  posthumous  destination  to  the 
maker's  property,  if  executed  in  accordance  with  the  requirements 
of  the  statute  relating  to  wills,  is  a  good  testamentary  disposition. 

5.  Wills — inadmissibility  of  extrinsic  evidence  to  show  intent  of 
testator  not  to  dispose  of  property  as  stated  in  will.  Where  a  per- 
son has  expressed  animus  testandi  by  the  execution  of  a  will  in 
strict  accordance  with  the  requirements  of  the  statute,  extrinsic 
evidence  is  not  admissible  for  the  purpose  of  showing  that  he  did 
not  intend  thereby  to  dispose  of  his  property  by  the  will,  as  the 
admission  of  such  evidence  for  such  a  purpose  would  be  in  direct 
violation  of  section  17  of  the  WlUs  Act  (Cahiirs  111.  St  ch.  148, 
t  19),  unless  it  was  such  an  instrument  or  act  as  is  mentioned  in 
said  section. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county;  the  Hon. 
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George  A.  Crow,  Judge,  presiding.  Heard  in  this  court  at  the  Oc- 
tober term,  1921.  Affirmed.  Opinion  filed  March  24,  1922.  Certio- 
rari denied  by  Supreme  Court  (making  opinion  final). 

W.  E.  Knowlbs  and  T.  M.  Webb,  for  appellants. 
Dan  McGlynn,  for  appellees. 

Mr.  Justice  Barry  delivered  the  opinion  of  the 
court. 

Appellants  filed  a  bill  in  chancery  to  contest  the  -will 
of  Rev.  Charles  Sweeney,  wlio  was  a  Cathcllic  priest  in 
charge  of  St.  Patrick's  Parish  at  East  St.  Louis,  Illi- 
nois, for  many  years  prior  to  his  death.  The  will  was 
executed  in  due  form  of  law  and  after  giving  his 
brothers  and  sister  one  dollar  each,  and  providing  for 
the  payment  of  his  debts  and  funeral  expenses,  the 
residue  of  the  estate  was  bequeathed  to  appellee, 
William  E.  Trombley,  and  he  was  named  as  executor 
without  bond. 

The  bill  charged  that  the  testator  was  not  of  sound 
mind  and  memory  at  the  time  he  executed  the  will  and 
that  it  was  procured  by  imdue  influence  on  the  part  of 
the  residuary  legatee.  It  set  out  another  instrument 
executed  by  the  testator  but  not  witnessed,  which 
shows  that  the  residuary  legatee  was  to  receive  no 
beneficial  interest  imder  the  will,  but  was  to  dispose  of 
the  property  in  the  manner  therein  directed.  At  the 
close  of  proponents'  evidence,  and  again  at  the  close 
of  all  the  evidence,  appellants  moved  the  court  to  di- 
rect a  verdict  in  their  favor  and  the  motions  were 
denied.  At  the  close  of  all  the  evidence  proponents 
moved  for  a  directed  verdict,  which  motion  was  al- 
lowed and  the  jury  returned  a  verdict  finding  that  the 
instrument  purporting  to  be  the  last  will  of  the  testa- 
tor was  his  wiU. 

Appellants  offered  no  testimony  tending  to  show 
mental  incapacity,  and  that  charge  of  their  bill  was 
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abandoned.  The  evidence  shows  that  the  residuary 
legatee  waS  assistant  pastor  to  the  testator  and  there 
is  some  evidence  tending  to  show  that  a  fiduciary  rela- 
tion existed  and  that  the  will  and  the  other  instrument 
were  prepared  by  the  residuary  legatee.  The  evidence 
also  shows  that  the  testator  had  the  idea,  for  many 
years  prior  to  his  death,  that  a  priest  should  not  leave 
his  money  to  his  relations,  but  to  charity,  and  that  the 
public  should  not  know  what  became  of  his  property. 
He  wanted  to  keep  the  final  disposition  of  his  estate 
away  from  the  public  and  to  do  so  he  said  that  he 
would  leave  his  property  to  some  one,  as  his  executor, 
and  then  give  his  executor  instructions  as  to  how  he 
wanted  his  estate  distributed. 

It  was  shovm  that  on  May  5, 1895,  and  on  March  10, 
1905,  the  testator  had  made  previous  vrills.  In  the 
first  of  those  he  left  some  of  his  relatives  one  doDar 
each,  and  in  the  second  made  no  mention  of  any  rela- 
tives. It  was  conclusively  shown  that  for  many  years 
he  had  intended  to  leave  nothing  to  his  relatives. 

Appellants  contend  that  under  the  facts  and  circum- 
stances in  evidence  there  was  a  presumption  of  undue 
influence  on  the  part  of  the  residuary  legatee  and  for 
that  reason  the  court  should  have  submitted  the  case 
to  the  jury  instead  of  directing  a  verdict.  They  rely 
upon  the  rule  that  where  a  person  holding  a  confi- 
dential relation  to  a  testator  has  himself  prepared  a 
will  by  which  he  receives  a  substantial  benefit,  these 
facts,  unexplained,  sustain  the  charge  that  the  will 
was  procured  by  the  undue  influence  of  the  beneficiary. 
Gnm  V.  Reep,  275  HI.  503.  But  the  existence  of  a  fi- 
duciary relation  between  a  testator  and  a  legatee  does 
not  raise  a  presumption  of  undue  influence  in  the  case 
of  a  will.  The  presumption  arises  only  out  of  the  fact 
that  the  legatee  prepared  the  will  by  which  he  bene- 
fited. Wunderlich  v.  Buerger,  287  111.  440.  In  that 
case  the  lawyer  who  wrote  the  will  was  a  substantial 
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beneficiary  and  the  will  was  sustained  because  it  aj>- 
peared  that  there  was  no  undue  influence. 

It  will  be  observed,  therefore,  that  the  presumption 
of  undue  influence  arises  only  when  a  legatee  prepares 
a  will  by  which  he  benefits.  Appellants  showed  by 
their  bill  that  appellee  was  not  to  receive  any  benefit 
whatever  from  the  legacy.  This  is  evidenced  b^  the 
instrument  signed  by  the  testator  at  the  time  he  exe- 
cuted his  will  and  which  appellee  admitted  by  his  an- 
swer and  agreed  to  carry  out  according  to  its  terms. 
If  appellee  were  to  receive  the  legacy  absolutely  for 
his  own  benefit,  there  would  be  a  presumption  of  undue 
influence  which  it  would  be  necessary  for  him  to  over- 
come. But  the  undisputed  evidence  shows  that  such 
was  not  the  fact  and  the  presumption  was  rebutted. 
In  re  O'Hara's  Will,  95  N.  Y.  403. 

Appellants  contend  that  there  was  no  animus  tes- 
tcmdi  on  the  part  of  the  testator.  They  say  that  al- 
though the  testator  made  a  will  in  due  form  of  law, 
yet  it  was  not  his  intention  to  dispose  of  his  estate  as 
therein  provided,  but  in  an  entirely  different  manner 
as  evidenced  by  another  instrument.  They  say  that 
he  deliberately  intended  to  evade  the  statute  of  wills 
and  that  the  courts  should  not  give  effect  to  his  alleged 
will.  . 

How  may  animus  testandi  be  expressed?  This  ques- 
tion is  very  forcefully  answered  by  Barnewall  v.  Mur- 
rell,  108  Ala.  366;  In  re  Kennedy's  Estate,  159  Mich. 
548,  and  Heaston  v.  Krieg,  167  Ind.  101,  where  it  was 
said:  ** There  is  no  other  mode  of  giving  a  valid  ex- 
pression to  the  a/nimus  testa/ndi,  than  that  which  the 
statute  prescribes.  Whatever  form  the  expression 
may  assume,  whatever  solemnity  may  accompany  it, 
the  statute  declares  it  ineffectual,  unless  the  formali- 
ties it  prescribes  are  observed.  When  these  for- 
malities are  observed,  if  the  writing  be  testamentary, 
— ^if  it  imports  a  posthumous  destination  of  property, 
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— the  statute  in  itself  and  of  itself  attaches,  and  con- 
clusively attaches,  the  animus  testandi." 

So  when  a  testator  has  expressed  animus  testandi  in 
the  form  of  a  will  duly  executed  in  accordance  with  the 
formal  requirements  of  the  statute,  parol  or  extrinsic 
evidence  is  not  admissible  for  the  purpose  of  showing 
that  he  did  not  intend  to  make  a  will.  BarnewaU  v. 
Mtirrell,  supra;  In  re  Kennedy's  Estate,  supra;  Eeas- 
ton  V.  Krieg,  supra.  While  there  are  decisions  to  the 
contrary,  we  are  of  the  opinion  that  the  rule  above  an- 
nounced is  more  in  accord  with  settled  principles  of 
law  and  the  views  of  our  Supreme  Court. 

Any  instrument  in  writing,  however  informal, 
which  is  made  with  the  expressed  intention  of  giving  a 
posthumous  destination  to  the  maker's  property,  if 
executed  in  accordance  with  the  requirements  of  the 
statute  relating  to  wills,  is  a  good  testamentary  dis- 
position. But  an  ordinary  statutory  form  of  deed, 
even 'though  attested  by  two  credible  witnesses,  cannot 
be  probated  as  a  will  where  there  is  no  ambiguity  in 
the  deed,  which  on  its  face  purports  to  convey  a  pres- 
ent interest  and  which  can  only  be  converted  into  a 
testamentary  disposition  by  resort  to  parol  evidence 
to  show  that  the  grantor  did  not  intend  it  to  take  effect 
until  his  death.    Noble  v.  Fickes,  230  111.  594. 

In  that  case  the  court  said:  *'If  an  unambiguous 
deed,  which  on  its  face  purports  to  convey  a  present 
interest,  can  be  converted  into  a  will  by  proving  an 
animo  testandi  in  the  maker  by  parol  evidence,  the 
effect  is  not  only  to  change  the  legal  character  of  the 
instrument,  but  to  engraft  upon  it  one  of  the  essentials 
of  a  will  by  parol,  in  the  face  of  our  statute  which  re- 
quires all  wills  to  be  in  writing.  *' 

Where  a  will  is  executed  in  due  form  of  law,  it  can 

only  be  revoked  or  annulled  by  a  strict  compliance  with 

-some  one  of  the  provisions  of  section  17  of  the  Wills 

Act  (CahilPs  111.  St.  ch.  148,  ff  19),  which  reads :    *'No 

will,  testament  or  codicil  shall  be  revoked,  otherwise 
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than  by  burning,  canceling,  tearing  or  obliterating  the 
same,  by  the  testator  himself,  or  in  his  presence,  by 
his  direction  and  consent,  or  by  some  other  will,  testa- 
ment or  codicil  in  writing,  declaring  the  same,  signed 
by  the  testator  or  testatrix,  in  the  presence  of  two  or 
more  witnesses,  and  by  them  attested  in  his  or  her 
presence;  and  no  words  spoken  shall  revoke  or  annul 
any  will,  testament  or  codicil  in  writing,  executed  as 
aforesaid,  in  due  form  of  law/'  A  mere  intention  to 
revoke  a  will  is  not  sufficient,  but  the  intention  must 
be  accompanied  by  some  one  of  the  acts  provided  by 
the  statute  and  executed  in  compliance  therewith, 
Noesen  v.  Erkensimck,  298  111.  231. 

Where  a  will  consisted  of  a  single  sheet  and  the  tes- 
tator wrote  on  the  back  thereof:  *'A11  I  have  I  want 
to  go  to  my  sister.  Miss  Ella  Willden,*'  'Hhis  is  no 
good;  will  try  to  make  another — December  10,  1906,'' 
and  he  wrote  in  blank  spaces  on  the  face  of  the  will : 
*'Not  any  good — December  11,  1907,"  *' Changed  my 
mind,"  it  was  held  that  the  testator  did  iiot  revoke  or 
annul  his  will.    Bowling  v.  GUliland,  286  111.  530. 

It  seems  to  us,  under  the  holdings  of  our  Supreme 
Court,  that  when  a  person  has  expressed  animus  tes- 
tcmdi  by  the  execution  of  a  will  in  strict  accordance 
with  the  requirements  of  the  statute,  extrinsic  evidence 
is  inadmissible  for  the  purpose  of  showing  that  he  did 
not  intend  thereby  to  dispose  of  his  property  by  the 
wiU.  The  admission  of  extrinsic  evidence  for  such  a 
purpose  would  be  in  direct  violation  of  section  17  of 
the  Wills  Act  unless  it  was  such  an  instrument  or  act 
as  is  mentioned  in  said  section.  The  instrument  in 
question  is  not  of  the  character  required  by  that  stat- 
ute and  cannot  be  permitted  to  defeat  the  will. 

There  was  no  rule  of  law  to  prevent  the  testator 
from  leaving  his  property  to  his  legatee  and  at  the 
same  time  requiring  him  to  dispose  of  it  in  a  manner 
directed  in  another  instrument  or  even  on  verbal  direc- 
tions.   If  at  the  time  of  making  the  will  the  testator 
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has  formed  the  intention  that  a  legacy  thereby  given 
shall  be  disposed  of  in  a  particular  manner  not  dis- 
closed by  the  will  but  assented  to  by  the  legatee  at  or 
before,  or  possibly  subsequent,  to  the  making  of  the 
will,  a  court  of  equity  will  allow  such  trust  to  be 
proved  by  the  admissions  of  the  legatee  or  other  parol 
evidence ;  and  such  action  does  not  amount  to  changing 
the  will  by  verbal  agreement  or  revoking  it  by  spoken 
words.    People  v.  Schaefer,  266  HI.  334. 

In  that  case  the  court  said:  *'Such  a  rule  of  law 
does  not  change  the  will  by  a  verbal  agreement  or  re- 
voke it  by  spoken  words.  'Neither  is  it  an  attempt 
to  engraft  a  parol  trust  in  opposition  to  the  terms  of 
a  will.  The  will  remained  as  it  was  written.  It  was 
not  changed  because  of  the  promise.  Neither  can  it 
be  doubted  that  had  the  promise  not  been  made  it 
would  not  have  remained  as  written.'  "  Such  is  prac- 
tically the  unanimous  holding  of  the  courts.  Trustees 
of  Ainherst  College  v.  Ritch,  151  N.  Y.  282,  37  L*.  R.  A. 
305  and  note;  Winder  v.  Scholey,  83  Ohio  St.  204,  33 
L.  R.  A.  (N.  S.)  995  and  note;  Arntson  v.  First  Nat. 
Bank  of  Sheldon,  39  N.  D.  408,  L.  R.  A-  1918F  1038 
and  note. 

In  Trustees  of  Amherst  College  v.  Ritch,  151  N.  Y. 
282,  the  court  said:  ''The  trust  does  not  act  directly 
upon  the  will  by  modifying  the  gift,  for  the  law  re- 
quires wills  to  be  wholly  in  writing,  but  it  acts  on  the 
gift  itself  as  it  reaches  the  possession  of  the  legatee, 
or  as  soon  as  he  is  entitled  to  receive  it.  The  theory 
is  that  the  will  has  full  effect,  by  passing  an  absolute 
legacy  to  the  legatee,  and  that  then  equity,  in  order  to 
defeat  fraud,  raises  a  trust  in  favor  of  those  intended 
to  be  benefited  by  the  testator,  and  compels  the  legatee, 
as  a  trustee  ex  malificio,  to  turn  the  gift  over  to  them. 
•  •  •  Neither  the  statute  of  frauds  nor  the  statute 
of  wills  applies,  because  the  wiU  takes  effect  as  writ- 
ten and  proved.'' 

In  the  case  of  In  re  O'Hara's  Will,  95  N.  Y.  403>  ob- 
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jections  were  presented  to  the  probate  of  the  will 
which  gave  the  residuary  estate  to  a  legatee  absolutely, 
but  he  was  required  by  other  directions  to  distribute 
it  in  a  certain  manner.  While  the  probate  was  pend- 
ing, a  suit  in  chancery  was  brought  in  which  it  was 
claimed  that  the  alleged  trust  violated  the  rule  against 
perpetuities  and  the  courts  having  both  cases  before  it, 
sustained  that  contention  but  upheld  the  probate  of  the 
will  and  held  that  the  legatee  was  a  trustee  for  tlie 
heirs  at  law. 

We  are  of  the  opinion  that  the  testator  had  the  un- 
doubted right  to  dispose  of  his  estate  in  the  manner 
he  did  and  that  as  there  was  no  evidence  of  undue  in- 
fluence or  presumption  that  undue  influence  was 
exercised,  the  trial  court  committed  no  error  in  direct- 
ing a  verdict  in  favor  of  appellees.  The  decree  is 
affirmed. 

Affirmed. 


Frank  C.  Campbell,  Appellant,  v.  Charles  C.  Morris, 

Appellee. 

1.  Libel  and  slandeb — necessity  and  aufjfiQiency  of  averment  of 
special  damages.  Unless  the  language  used  is  libelous  per  se,  a 
plaintiff  must  aver  in  his  declaration  that  special  damages  have 
resulted,  stating  what  they  are  and  make  proof  thereof  at  the  trial. 
It  is  not  sufficient  to  allege  generally  that  plaintiff  was  damaged. 

2.  Ljbel  and  siandeb — what  essential  to  render  words  actionable 
per  se.  In  order  to  make  words,  either  written  or  spoken  of  or 
concerning  one  engaged  in  a  particular  calling,  actionable  per  se, 
they  must  have  been  used  of  the  party  in  relation  to  his  or  her 
occupation. 

3.  Libel  and  slandeb — words  held  not  actionable  per  se.  The 
words  "Poses  as  a  Mason  in  good  standing,"  used  concerning  a 
plaintiff  who  was  at  the  time  of  the  publication  a  candidate  for  the 
nomination  of  State  Senator  and  was  also  a  Mason,  were  not  action- 
able per  se;  and  therefore  a  demurrer  was  properly  sustained  where 
the  declaration  failed  to  allege  special  damages. 
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4.  Libel  and  slandex — words  held  not  actionable  per  se.  The 
word  "pose"  held  not  synonymous  with  "impostor,"  and  therefore 
a  charge  that  plaintiff  in  a  libel  suit  posed  as  a  Mason  in  good  stand- 
ing was  not  actionable  per  <e,  particularly  where  plaintiff  was  a 
Mason  and  there  was  no  averment  in  the  declaration  that,  under 
the  rules  of  the  order,  such  a  person  as  plaintiff  was  represented  to 
be  was  not  a  Mason  in  good  standing,  but  on  the  contrary  it  was 
alleged  that  he  had  at  all  times  conducted  himself  as  an  honest, 
faithful  and  upright  Mason. 

Appeal  from  the  Circuit  Court  of  Clay  county;  the  Hon.  Thomas 
M.  Jett,  Judge,  presiding.  Heard  in  this  court  at  the  October  term. 
1921.    Affirmed.    Opinion  filed  March  24, 1922. 

Charles  H.  Holt  and  A.  M.  Rose,  for  appellant 

R.  S.  Rowland,  A.  N.  Tolliver,  Edward  C.  Craio, 
Donald  B.  Craig  and  Fred  H.  Kelly,  for  appellee; 
Alexander  H.  Bell,  of  counsel 

Mr.  Justice  Barry  delivered  the  opinion  of  the 
court. 

Appellant  sued  appellee  to  recover  damages  for  the 
publication  of  an  alleged  libjel.  A  demurrer  was  sus- 
tained to  the  declaration  and  a  judgment  rendered  for 
costs.  The  article,  publication  of  which  is  complained 
of,  is  as  follows : 

'*The  Masonic  Relief  Association  of  the  United 
States  and  Canada.  OflBce  of  the  Secretary,  Masonic 
Temple,  Indianapolis,  Indiana. 

(Names  of  officers  and  executive  board  are  here 
inserted.) 

'*  Official  Warning  Circular,  No.  403.    June  1, 1919. 

'*This  sheet  is  strictly  confidential,  and  is  furnished 
to  our  subscribers  for  their  guidance  and  protection  in 
the  administration  of  charities  under  their  charge. 
(6543.)  Campbell,  Frank  C,  politician.  Demitted 
from  Carlo  314,  EKxon,  Ky.,  1897.  Not  affiliated  since. 
Poses  as  a  Mason  in  good  standing.  Reported  by 
Xenia  485,  Xenia,  Illinois. 

John  F.  Massey,   ^ 
Acting  President.' 
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In  each  count  of  his'  declaration  appellant  averred 
that  at  the  time  of  the  publication  he  was  State  Sen- 
ator for  the  42nd  senatorial  district;  that  he  was  also 
a  practicing  physician  and  surgeon  and  president  of  a 
certain  bank  of  Xenia,  Illinois.  In  several  of  the 
counts  he  averred  that  he  was  then  and  there  a  candi- 
date under  the  primary  law  of  the  State  for  the  nom- 
ination for  State  Senator.  In  nearly  all  of  the  counts 
he  averred  that  he  had  been  admitted  as  a  member  of 
the  Order  of  Ancient,  Free  and  Accepted  Masons,  of 
Carlo  Lodge  No.  314,  in  the  State  of  Kentucky,  and 
had  accepted  from  the  said  lodge  a  demit  card  certify- 
ing that  he  was  a  member  of  the  order  in  good  standing 
when  that  card  was  issued  and  that  he  was  entitled  to 
all  the  rights  of  a  Mason  holding  such  a  card  and 
averred  that  he  had  at  all  times  conducted  himself  as  a 
true,  honest,  upright  and  faithful  Mason  and  had  lived 
up  to  the  tenets,  principles  and  doctrines  of  the  order. 

In  most  of  the  counts  he  averred  that  the  article 
was  published  of  and  concerning  him  in  his  office  as 
State  Senator,  physician  and  banker  and  for  the  pur-^ 
pose  of  injuring  him  with  reference  thereto,  and  to 
defeat  him  as  a  candidate  for  renomination  for  State 
Senator.  He  averred  that  appellee,  by  the  expression 
'* Poses  as  a  Mason  in  good  standing,"  charged  him 
with  being  an  impostor;  as  falsely  holding  himself  out 
as  and  pretending  to  be  a  Mason  in  good  standing  for 
the  purpose  of  gaining  relief  or  favor  at  the  hands  of 
other  members  of  the  order  living  in  said  senatorial 
district. 

It  is  not  averred  in  any  count  of  the  declaration  that 
appellant  sustained  special  damages  by  reason  of  the 
publication.  They  simply  allege,  generally,  that  he 
was  damaged.  Unless  the  language  used  is  libelous^ 
per  se,  a  plaintiff  must  aver  in  his  declaration  that 
special  damages  have  resulted,  stating  what  they  are 
and  prove  it  on  the  trial.  It  is  not  sufficient  to  allege, 
generally,  that  he  was  damaged.    Strauss  v.  Meyer,  48 
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m.  385;  DeWitt  v.  Scarlett,  113  Md.  47;  Reporters' 
Ass'n  of  America  v.  Sun  Prtg.  <&  Pub.  Ass'n,  186  N.  Y. 
437;  8  R.  C.  L.  614;  17  R.  C.  L.  391-392;  25  Cyc.  455. 

The  declaration  avers  that  the  article  was  published 
of  and  concerning  appellant  in  his  office  as  State 
Senator,  physician  and  banker  and  for  the  purpose  of 
injuring  him  with  reference  thereto.  The  language 
used  does  not  in  any  way  refer  to  his  calling  or  busi- 
ness. In  order  to  make  \^ords,  either  written  or 
spoken  of  or  concerning  one  engaged  in  a  particular 
calling,  actionable  per  se,  they  must  have  been  used 
of  the  party  in  relation  to  his  or  her  occupation. 
Gerald  v.  Inter  Ocean  Pub.  Co.,  90  111.  App.  205;  Hark- 
ness  V.  Chicago  Daily  News  Co.,  102  HI.  App.  162; 
Barnes  v.  Trundy,  31  Me.  321 ;  Newell,  Slander  &  Libel 
(3rd  Ed.)  200-214;  25  Cyc.  328. 

If  the  words  complained  of  **  Poses  as  a  Mason  in 
good  standing''  are  not  lil>elous  per  se,  it  necessarily 
follows  that  the  court  committed  no  error  in  sustaining 
the  demurrer  to  the  declaration. 

In  a  case  of  this  kind  the  words  used  must  be  con- 
strued according  to  their  natural,  obvious  and  ordi- 
nary meaning,  17  R.  C.  L.  312-313.  The  office  of  the 
innuendo  is  to  explain  not  to  extend  what  has  gone 
before.  It  cannot  add  to,  enlarge  or  change  the  natu- 
ral and  ordinary  meaning  of  the  words  charged  to 
have  been  published.  Patterson  v.  Edwards,  7  HI.  720; 
Wofford  V.  Meeks,  129  Ala.  349 ;  Hackett  v.  Providence 
Telegram  Pub.  Co.,  18  R.  I.  589 ;  Brown  v.  Independent 
Pub.  Co.,  48  Mont.  374. 

The  gist  of  the  controversy  is  as  to  whether  the 
words  ** Poses  as  a  Mason  in  good  standing''  are  li- 
belous per  se.  If  they  are  not,  the  demurrer  was  prop- 
erly sustained  because  of  a  failure  to  allege  special 
damages.  If  they  are  actionable  per  se,  the  demurrer 
should  have  been  overruled. 

Appellant  contends  that  the  expression  **  Poses  as 
a  Mason  in  good  standing"  is  equivalent  to  saying 
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that  he  was  an  '  impostor,  *'  one  who  falsely  held  him- 
self ont  as  and  pretended  to  be  a  Mason  in  good  stand- 
ing for  the  purpose  of  gaining  relief  or  favor  at  the 
hands  of  other  members  of  the  order  living  in  his  sena- 
torial dfstrict.  If  such  can  be  said  to  be  the  natural 
and  ordinary  meaning  of  the  words  used,  we  are  in- 
clined to  think  that  they  would  be  libelous  per  se. 

In  order  to  so  construe  the  words  used  it  would  be 
necessary  for  the  court  to  hold  that  the  word  *' poses'' 
is  synonymous  with  ''impostor."  **Pose"  is  defined 
by  the  Standard  Dictionary  as :  ''To  state  as  a  propo- 
sition; aifirm,"  while  "impostor"  is  defined  as:  "One 
who  asstimes  a  character  for  the  purpose  of  imposing 
on  or  deceiving  others."  It  will  be  observed  that  there 
is  such  a  vast  difference  between  the  meanings  of  the 
two  words  that  to  hold  that  they  are  synonymous 
would  do  violence  to  the  English  language.  The  word 
"pose"  does  not  convey  the  idea  that  the  person  re- 
ferred to  assumed  a  character  for  the  purpose  of  fraud 
or  deception,  while  the  word  "impostor"  expresses  no 
other  thought. 

If  we  substitute  the  definition  of  the  word  "poses" 
for  that  word  in  the  article,  then  the  publication  would 
read : 

"(6543.)  Campbell,  Frank  C,  Politician.  Demitted 
from  Carlo  314,  Dixon,  Ky.,  1897.  Not  affiliated  since. 
States  or  affirms  that  he  is  a  Mason  in  good  standing." 
Had  the  publication  been  made  in  those  words,  it 
seems  to  us  that  no  one  would  seriously  contend  that 
the  article  would  be  libelous.  It  does  not  convey  the 
idea  that  appellant  assumed  the  character  of  a  Mason 
for  the  purpose  of  imposing  on  or  deceiving  others. 
In  order  to  hold  that  such  was  the  charge  it  is  neces- 
sary to  attribute  to  the  word  "poses"  an  unnatural 
meaning. 

There  is  no  averment  in  the  declaration  that  under 
the  rules  of  the  order  such  a  person  as  appellant  was 
represented  to  be  was  not  a  Mason  in  good  standing. 
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In  the  absence  of  such  an  averment  the  court  may  very 
well  assume  that,  under  the  rules  of  the  order,  he  was 
still  a  member  in  good  standing.  In  fact,  it  is  averred 
in  some  of  the  counts  that  appellant  has  at  all  times 
conducted  himself  as  an  honest,  faithful  and  upright 
Mason. 

To  say  of  one  who  is  a  Mason  that  he  states  or  af- 
firms that  he  is  a  Mason  in  good  standing  is  not  libel- 
ous. To  say  the  same  thing  in  regard  to  one  who  is 
not  a  Mason  would  not  be  libelous  without  a  further 
statement  that  he  assumed  the  character  of  a  Mason 
for  the  purpose  of  imposing  on  or  deceiving  others. 
In  our  opinion,  the  language  of  the  article  in  question 
is  not  susceptible  of  the  construction  sought  to  be 
placed  upon  it  by  counsel  for  appellant. 

The  court  did  not  err  in  sustaining  the  demurrer  to 
the  declaration  and  the  judgment  is  affirmed. 

Affirmed. 


Herby  Worthy,  Appellee,  v.  Christian  H.  Birk  and 
Lina  Birk,  Appellants. 

1.  Appeal  and  erbob — decision  on  former  appeal  as  controlling  on 
question  of  competency  of  evidence.  The  rule  that  the  opinion  of 
a  court  of  review  becomes  the  law  of  the  case  binding  alike  upon 
the  parties,  the  lower  court  upon  a  retrial,  and  upon  the  reviewing 
court  upon  a  subsequent  appeal,  includes  and  applies  to  a  decision 
as  to  the  competency  of  evidence. 

2.  CoNSPiBACY — inadmissiJHlity  of  declarations  of  third  person 
not  made  in  presence  of  defendants.  In  an  action  in  which  plain- 
tifT  charged  defendants  with  conspiring  together  to  injure  him  by 
charging  him  with  the  murder  of  his  wife,  etc.,  it  was  reversible 
error  to  permit  plaintifT  to  prove  declarations  of  a  detective  which 
were  not  made  in  the  presence  of  any  of  the  defendants,  particularly 
where  there  was  no  allegation  in  the  declaration  that  such  detective 
was  a  co-conspirator,  and  where  at  most  he  was  but  an  agent  or 
servant  of  one  of  the  defendants  for  some  purpose,  and  where  there 
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was  no  showing  that  in  making  the  alleged  declarations  he  was 
authorized  to  do  so  by  such  defendant,  or  that  the  declarations 
were  made  while  he  was  acting  within  the  scope  of  his  authority. 

3.  Appeal  and  erbob — misconduct  of  attorney  in  examination  of 
witness  and  in  argument  as  reversible  error.  In  an  action  in  which 
plaintiff  charged  defendants  with  conspiring  together  to  injure  him 
by  charging  him  with  the  murder  of  his  wife,  and  in  furtherance 
of  such  charge  removed  her  body  from  the  grare  and  took  there- 
from and  destroyed  certain  organs  and  replaced  the  body  in  the 
grave,  where  on  the  first  appeal  the  court  had  held  that  testimony 
that  one  of  the  defendants,  a  physician,  had  on  the  day  preceding 
the  autopsy  purchased  arsenic,  had  been  improperly  admitted,  plain- 
tiff's attorney  was  guilty  of  improper  conduct,  where  after  calling 
an  employee  of  said  physician  and  asking  her  whether  said  physi- 
cian sent  her  to  buy  arsenic  on  the  morning  of  the  day  the  autopsy 
was  held,  and  after  the  sustaining  Qf  an  objection,  he  recalled  the 
witness  and  obtained  the  same  ruling,  and  then  In  his  argument 
improperly  referred  to  the  injecting  of  poison  into  said  organs.  And 
such  conduct  was  condemned,  and  the  judgment,  although  not  large, 
was  reversed,  because  the  court  had  no  way  of  knowing  that  the 
jury  were  not  Influenced  thereby  in  weighing  the  evidence  bearing 
upon  the  question  of  guilt  or  innocence. 

4.  Appeal  and  ebbob — when  improper  argument  not  cured  "by  i'n- 
struction.  Improper  remarks  of  counsel  in  his  argument  to  the  jury 
was  ground  for  reversal,  although  objections  to  the  remarks  had 
been  sustained  and  the  verdict  was  not  large,  where  such  remarks 
were  not  based  on  the  evidence  and  were  a  direct  appeal  to  the  pas- 
sion  and  prejudice  of  the  jury. 

5.  CoNSPiBACY— 4nadmi««i&iHfy  of  declarations  of  one  defendant 
not  made  in  presence  of  others.  Where  defendants  were  charged 
with  unlawfully  conspiring  together,  declarations  alleged  to  have 
been  made  by  one  of  the  defendants,  who  was  found  not  guilty,  not 
in  the  presence  of  the  other  defendants,  were  improperly  admitted, 
in  the  absence  of  evidence  that  such  other  defendants  authorized 
the  making  of  the  statements  in  question. 

6.  Appeal  and  erbob — insufficiency  of  instruction  to  cure  error  in 
admitting  declaration  of  one  defendant  in  evidence  against  others. 
Where  four  defendants  were  charged  with  unlawfully  conspiring  to- 
gether with  the  intent  of  charging  plaintiff  with  the  murder  of  his 
wife,  declarations  bearing  onp  the  conspiracy  charge  alleged  to  have 
been  made  by  one  of  the  defendants,  who  was  found  not  guilty, 
were  improperly  admitted  as  to  the  other  defendants,  and  a  motion 
to  limit  them  to  the  defendant  charged  with  having  made  them  was 
improperly  refused,  where  there  was  no  evidence  that  such  other 
defendants  authorized  the  making  of  the  statements;  and  an  in- 
struction directing  a  verdict  for  plaintiff  against  any  defendant  or 
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J — — 

defendants  the  jury  found  were  engaged  in  the  conspiracy  was  erro- ' 
neous,  as  the  effect  of  such  instruction  was  to  tell  the  jury  that  even 
if  the  defendant  found  not  guilty  was  not  engaged  in  the  conspiracy, 
his  declarations  could  be  considered  against  the  other  defendahts. 

7.  Conspiracy — impropriety  of  indtritction  admitting  use  of  one 
defendant's  declarations  against  others.  An  instruction  in  a  case 
where  four  defendants  were  charged  with  unlawfully  conspiring  to- 
gether was  erroneous  which,  in  effect,  told  the  Jury  that  even  if  one 
of  the  defendants  was  not  engaged  in  the  conspiracy,  yet  his  dec- 
larations could  be  considered  against  the  other  defendants,  and 
which  also  authorized  the  jury  to  find  for  plaintiff  if  defendants 
conspired  together  with  each  other  or  any  one  else. 

8.  CoNSPiRACT — liahility  of  husband  and  wife.  Under  the  law  of 
this  State  a  husband  and  wife  cannot  be  guilty  of  conspiracy,  and 
in  an  action  based  upon  an  alleged  conspiracy,  in  which  a  husband 
and  wife,  with  others,  were  defendants,  the  court  stated  that  if  it 
were  possible  that  the  husband  and  wife  could  be  so  guilty,  the  court 
could  not  see  how  the  fact  could  be  proved,  as  one  is  not  a  com- 
petent witness  for  or  against  the  other. 

9.  Evidence — inadmissibility  of  declarations  of  incompetent  wit- 
ness. Where  a  party  to  a  suit  is  incompetent  to  testify  against  a  co- 
defendant,  his  acts  and  declarations  are  not  admissible  to  prove 
anything  as  to  which  he  is  not  competent  to  testify. 

Appeal  from  the  Circuit  Court  of  Jasper  county;  the  Hon.  Wnr 
UAM  B.  Weight,  Judge,  presiding.  Heard  in  this  court  at  the  Oc- 
tober term,  1921.  Reversed  and  remanded.  Opinion  filed  March  24, 
1922. 

Albert  E.  Isley,  for  appellants ;  "W.  F.  Johnson,  of 
counsel. 

Davidson  &  Fithian  and  Andrews  &  Real,  for  ap- 
pellee. 

Mr.  Justice  Barry  delivered  the  opinion  of  the  court. 

In  an  action  on  the  case,  appellee  sued  Christian 
H.  Birk,  Lina  Birk,  J.  W.  Button,  T.  L.  Button  and 
George  Stanley,  charging  them  with  having  unlawfully 
conspired  together  with  the  intent  of  injuring  him  by 
charging  him  with  the  murder  of  his  wife,  Grace 
Worthy,  and  in  furtherance  of  said  unlawful  conspir- 
acy to  injure  his  name  and  fame  and  without  probable 
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cause  and  without  his  consent  removed  her  body  from 
the  grave,  took  therefrom  and  destroyed  certain  or- 
gans and  replaced  4;he  body  in  the  grave  without  said 
organs,  etc^  At  the  first  trial  appellee  dismissed  the 
suit  as  to  George  Stanley,  and  the  jury  found  the 
coroner,  T.  L.  Hutton,  not  guilty.  There  was  a  ver- 
dict and  judgment  against  the  other  defendants,  but 
on  appeal  to  this  court  the  judgment  was  reversed  and 
the  cause  remanded  because  of  erroneous  rulings  on 
evidence  and  instructions.  Worthy  v*  Birk,  216  HI. 
App.  653. 

Upon  a  retrial  the  jury  found  J.  W.  Hutton  not 
guilty  and  returned  a  verdict  against  Christian  H. 
Birk  and  Lina  Birk,  his  wife,  for  the  sum  of  $750, 
upon  which  the  court  rendered  judgment.  The  Birks 
alone  have  appealed. 

On  the  first  trial  of  the  case  the  court  permitted 
appellee  to  prove  certain  declarations  of  a  detective 
named  Talmage,  which  were  not  made  in  the  presence 
of  any  of  the  defendants.  On  appeal  to  this  court 
we  held  that  the  admission  of  that  evidence  was  re- 
versible error.  It  is  a  well-settled  rule  of  law  that 
the  opinion  of  a  court  of  review  becomes  the  law  of  the 
case  binding  alike  upon  the  parties,  the  lower  court 
upon  a  retrial,  and  upon  the  reviewing  court  upon  a 
subsequent  appeal.  This  includes  and  applies  to  a 
decision  as  to  the  competency  of  evidence.  The  follow- 
ing are  a  few  of  the  many  decisions  to  that  effect: 
Wall  V.  Chesapeake  d  0.  Ry.  Co.,  210  111.  App.  136; 
Victor  Elec.  Co.  v.  MUler,  199  111.  App.  577;  Brauer 
V.  Laughlin,  211  HL  App.  534;  Cutler  v.  Pardridge,  207 
111.  App.  221 ;  Scarlett  v.  National  Live  Stock  Ins.  Co., 
202  111.  App.  450;  Tisdale  v.  Davis,  198  HI.  App.  116. 

Notwithstanding  that  rule  of  law,  counsel  for  appel- 
lee, on  the  retrial  of  the  case,  and  over  the  objection 
of  appellants,  again  insisted  on  proving  the  same  dec- 
larations of  Talmage  made  out  of  the  presence  of  ap- 
pellants, and  succeeded  in  convincing  the  trial  court 
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that  our  decision  was  erroneous  and  the  proof  was 
admitted.  ' 

Counsel  and  the  trial  court  were  entitled  to  enter- 
tain the  opinion  that  our  conclusions  were  unsound, 
but  inasmuch  as  the  statute  has  not  conferred  juris- 
diction upon  them  to  review  and  reverse  our  decision, 
they  should  have  accepted  it  as  the  law  of  the  case. 

We  are  still  of  the  opinion  that  the  admission  of 
that  evidence  constituted  serious  reversible  error,  but 
even  if  we  thought  otherwise,  we  would  not  be  at 
liberty  to  change  our  ruling.  In  addition  to  what  we 
said  in  our  former  opinion,  we  might  add  that  appel- 
lee did  not  aver  in  his  declaration  that  Talmage  was 
a  co-conspirator.  At  most,  he  was  but  an  agent  or 
servant  of  Christian  H.  Birk  for  some  purpose,  pre- 
sumably to  ascertain  the  cause  of  his  daughter's  death. 
There  is  no  showing  that  in  making  the  alleged  dec- 
larations he  was  authorized  to  do  so  by  Mr.  Birk,  or 
that  they  were  made  while  acting  within  the  scope  of 
liis  authority. 

On  the  former  appeal  we  held  that  evidence  to  the 
effect  that  on  the  day  preceding  the  autopsy,  Dr.  J. 
W.  Hutton,  one  of  the  defendants,  purchased  four 
ounces  of  arsenic,  was  improperly  admitted.  That 
the  only  purpose  such  proof  could  serve  was  to  give 
the  jury  the  right  to  speculate  as  to  some  purpose  for 
which  it  might  have  been  purchased.  The  testimony 
of  some  of  appellee's  witnesses  as  to  what  was  said 
at  the  cemetery  before  the  autopsy  indicated  that  there 
was  a  suspicion  that  Dr.  Hutton  or  some  one  might 
put  poison  in  the  body  of  the  corpse. 

On  the  retrial,  counsel  for  appellee  called  MoUie 
Hall,  who  testified  she  worked  in  the  office  of  Dr.  Hut- 
ton. She  was  then  asked  if  Dr.  Hutton  sent  her  to 
buy  some  arsenic  on  the  morning  of  the  day  the  au- 
topsy was  held.  The  court  sustained  an  objection  to 
the  question,  but  later  during  the  trial  she  was  re- 
called and  the  same  question  was  again  asked  and 
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the  court  made  the  same  ruling.  Counsel  knew  the 
views  of  this  court  as  to  such  testimony,  and  if  he 
desired  to  make  a  record  and  save  an  exception  the 
offer  to  prove  should  have  been  made  out  of  the  hear- 
ing of  the  jury.  Counsel  were  not  satisfied  with  one 
ruling  on  the  question  and  called  the  witness  to  the 
stand  a  second  time  and  asked  the  same  question. 

It  looks  very  much  as  if  counsel  deliberately,  and 
contrary  to  our  decision,  were  endeavoring  to  give  the 
jury  something  on  which  to  speculate.  They  followed 
it  up  by  saying  in  their  closing  argument  to  the  jury : 

*'Why  were  the  organs  of  this  woman  torn  apart? 
They  were  torn  apart  so  they  could  be  sent  to  Chicago 
loaded  and  reeking  with  poison  and  Herby  Worthy 
could  be  convicted  and  sent  to  the  penitentiary.  *  *  * 
They  wanted  to  get  poison  into  these  organs  so  that 
Herby  Worthy  could  be  charged  with  the  crime  of  mur- 
der. *  *  ♦  This  detective  was  there  getting,  I  sup- 
pose, eight  or  ten  dollars  a  day  for  doing  these  things." 

The  court  sustained  objections  to  those  remarks,  but 
a  ruling  does  not  always  remove  the  ill  effects  of  a 
pernicious  argument.  The  argument  was  not  based 
on  the  evidence,  was  a  direct  appeal  to  the  passion 
and  prejudice  of  the  jury  to  go  outside  of  the  evidence 
in  reaching  a  verdict.  While  the  verdict  is  not  large 
and  the  amount  thereof  may  not  have  been  affected 
by  the  argument,  yet,  we  have  no  way  of  knowing  that 
the  appeal  did  not  influence  the  jury  in  weighing  the 
.  evidence  bearing  upon  the  questions  of  guilt  or  inno- 
cence. Such  a  practice  should  not  be  tolerated  and 
courts  should  not  undertake  to  determine  the  proba- 
bilities as  to  what  influence  such  remarks  had  on  the 
jury.  Counsel  and  litigants  should  understand  that 
verdicts  so  obtained  are  worthless. 

It  is  one  of  the  most  important  duties  of  a  court 
to  see  to  it  that  litigants  receive  the  fair  and  impartial 
trial  guaranteed  to  them  by  the  law.  If  this  is  not 
done  the  administration  of  the  law  will  become  a  mock- 
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ery, — a  snare  and  delusion.  Such  a  trial  cannot  be 
had  if  counsel  are  permitted  to  offer  before  the  jury, 
evidence  held  to  be  highly  objectionablie,  and  to  make 
inflammatory  appeals  to  the  passion  and  prejudice  of 
the  jury  calculated  to  invite  thein  to  consider  matters 
not  in  evidence. 

After  the  death  of  their  daughter,  appellants  con- 
sulted their  attorney,  W.  F.  Johnson,  and  wanted  to 
know  if  there  were  any  legal  steps  that  they  could 
take  to  get  her  child.  They  said  they  wanted  the  baby 
and  would  pay  him  to  help  them  get  it.  One  of  them 
said  they  would  give  40  acres  of  land  for  the  baby 
and  the  other  said  they  would  give  $1,000  for  it.  Coun- 
sel for  appellee  called  Mr.  Johnson  as  a  witness  and 
he  was  permitted  to  testify,  over  appellants'  objec- 
tions, to  ^the  foregoing  facts.  The  objection  should 
have  been  sustained.  Helbig  v.  Citizens  Ins.  Co,,  108 
111.  App.  624.  Appellants  had  a  lawful  right  to  con- 
sult an  attorney  with  reference  to  the  child.  There 
was  no  suggestion  that  they  wanted  to  get  it  in  an  un- 
lawful manner.  Even  if  the  relation  of  attorney  and 
client  had  not  existed  at  that  time,  the  evidence  did 
not  in  any  way  tend  to  prove  the  averments  of  the 
declaration.  There  was  no  claim  made  therein  that 
there  was  an  unlawful  conspiracy  to  get  the  child. 

Dr.  J.  W.  Hutton  was  a  defendant  and  the  jury 
found  him  not  guilty.  Two  witnesses  were  allowed  to 
testify  on  behalf  of  appellee  to  declarations  alleged  to 
have  been  made  by  Dr.  Hutton  in  the  office  of  Dr. 
Dennison  in  Chicago.  The  testimony  is  to  the  effect 
that  the  doctor  said  he  waa  there  representing  Mr. 
Birk,  father-in-law  of  appellee,  and  that  he  had  come 
to  see  whether  he  could  make  some  arrangement  to 
get  hold  of  the  baby;  that  there  would  be  a  lot  of 
trouble  unless  they  got  the  baby.  That  he  told  Dr. 
Dennison  that  if  he  could  get  the  baby  he  would  get 
$1,000  from  Mr.  Birk  and  that  Dr.  Dennison  could 
split  the  money  or  do  whatever  he  wanted  to  with  it 
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That  Dr.  Deimison  replied  that  he  did  not  think  ap- 
pellee wanted  to  give  up  the  child,  but  if  Dr.  Hutton 
wanted  him  to  make  the  proposition  to  appellee  he 
would  do  so.  That  Dr.  Hutton  then  said,  proposition 
or  no  proposition,  you  can  tell  him  this,  if  you  want 
to,  that  unless  he  gives  this  child  up  we  are  going  to 
put  a  charge  of  murder  against  him,  and  Birk  has  all 
kinds  of  money  and  he  will  spend  all  kinds  of  money 
to  put  him  in  the  penitentiary.  The  testimony  was 
admitted  over  the  objection  of  appellants,  and  their 
motion  that  the  court  limit  it  to  Dr.  J.  W.  Hutton  was 
denied.  The  effect  of  the  court's  ruling  was  to  make 
it  competent  as  against  all  the  defendants.  The  ruling 
was  proper  if  they  were  engaged  in  an  imlawful  con- 
spiracy. 

The  declarations  were  not  made  in  the  presence  of 
appellants  and  there  is  no  evidence  that  they  author- 
ized Dr.  Hutton  to  make  such  statements.  The  testi- 
mony was  not  competent  against  appellants  unless 
they  and  Dr.  Hutton  were  co-conspirators,  or  they  au- 
thorized him  to  do  so.  The  jury  found  that  Dr.  Hut- 
ton was  not  a  co-conspirator  and  appellee  abided  by 
that  finding.  The  first  instruction  given  for  appellee 
directed  a  verdict  in  his  favor  against  any  defendant 
or  defendants  they  should  find  from  all  the  evidence 
and  the  facts  and  circumstances  in  evidence  were  en- 
gaged in  unlawful  conspiracy. 

The  effect  of  that  instruction  was  to  tell  the  jury 
that  even  if  Dr.  Hutton  was  not  engaged  in  the  con- 
spiracy, yet,  his  declarations  could  be .  considered 
against  the  other  defendants.  In  a  civil  action  the 
averment  as  to  the  existence  of  a  conspiracy  is,  in  a 
sense,  a  matter  of  minor  importance,  but  it  cannot 
be  said  to  have  no  legal  significance.  It  has  an  im- 
portant bearing  on  the  rules  of  evidence.  If  the  evi- 
dence is  sufficient  to  show  a  conspiracy,  the  acts  and 
declarations  of  a  co-conspirator  are  admissible,  even 
though  they  occurred  out  of  the  presence  of  the  others 
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and  withoi^t  showing  that  they  were  authorized  by  the 
other  parties. 

A  verdict  and  judgment  may  be  against  a  single 
defendant  without  proof  of  the  conspiracy,  but  such 
proof  is  necessary  to  sustain  a  judgment  against  two 
or  more  ^defendants.  12  Corpus  Juris  629;  8  Cyc.  673. 
The  first  instruction  given  for  appellee  was  erroneous 
because  it  authorized  the  jury  to  consider  the  declara- 
tions of  Dr  Hutton  as  against  appellants  even  though 
they  found  Dr.  Hutton  was  not  engaged  in  the  alleged 
conspiracy.  The  jury  might  very  well  have  concluded, 
and  no  doubt  did,  that  even  though  Dr.  Hutton  was  not 
a  conspirator,  yet  from  his  statement  he  was  the  agent 
of  appellants  and  they  should  be  held  responsible  for 
what  he  said  and  did. 

That  instruction  was  also  erroneous  in  authorizing 
the  jury  to  find  for  appellee  if  the  defendants  con- 
spired together  with  each  other  or  (iny  one  else.  There 
was  no  averment  in  the  declaration  that  the  defendants 
conspired  with  others.  It  informed  the  jury  that  it 
was  incumbent  upon  the  appellee  to  prove  the  con- 
spiracy and  that  the  defendants  did  the  things  charged 
in  the  declaration  without  probable  cause,  and  also 
told  the  jury  that  the  burden  of  proof  was  upon  de- 
fendants to  prove  that  there  was  lawful  and  probable 
cause  to  hold  the  inquest  and  autopsy.  The  jury  could 
not  tell  from  the  instruction  upon  whom  the  burden 
of  proof  rested. 

As  all  of  the  alleged  conspirators  have  been  found 
not  guilty  except  appellants,  the  question  is  presentx^d 
whether  a  husband  and  wife  may  be  guilty  of  such 
a  charge.  There  is  some  authority  to  the  effect  that 
they  may  be  joined  with  others  and  all  may  be  found 
guilty.  There  is  one  case  which  holds  that  husband 
and  wife  may  be  held  liable  jointly  for  a  civil  con- 
spiracy. Jones  V.  Monsouy  137  Wis.  478,  119  N.  W. 
179. 

Where  a  wife  brought  an  action  for  slander  and  the 
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language  complained  of  was  that  the  defendant  said: 
*'She  and  her  husband  have  formed  a  conspiracy  to 
cheat  and  defraud  the  company,"  the  court  held  that 
under  the  common  law  husband  and  wife  were  but  one 
person  and  that  they  could  not  be  guilty  of  a  con- 
spiracy, and  that  the  married  woman 's  act  does  not  in 
the  least  modify  the  common  law  in  respect  to  the 
matter.    Merrill  v.  Marshall,  113  111.  App.  447. 

There  is  much  force  in  that  reasoning,  and  we  think 
it  entitled  to  more  weight  than  the  Wisconsin  case 
above  cited.  Under  our  law  a  husband  or  wife  is  not 
permitted  to  testify  for  or  against  the  other  except 
in  certain  instances  not  material  to  the  matter  under 
consideration.  One  of  the  exceptions  is  where  one  is 
acting  as  agent  for  the  other.  But  proof  of  agency 
does  not  arise,  even  prima  facie,  from  the  fact  of  the 
matrimonial  tie,  nor  from  the  declaration  of  the  wife. 
McNemar  v.  Cohn,  115  111.  App.  31. 

We  are  of  opinion  that,  under  the  law  of  this  State, 
a  husband  and  wife  cannot  be  guilty  of  a  conspiracy. 
But,  if  it  were  possible,  we  do  not  see  how  the  fact 
could  be  proved.  One  is  not  a  competent  witness  for 
or  again:  t  the  other  {Craig  v.  Miller^  133  111.  300) 
even  in  a  suit  to  recover  for  family  expenses  under 
the  statute  {Hyman  v.  Harding,  162  III.  357).  If  the 
wife  were  called  by  the  plaintiff  to  testify  that  she  and 
her  husband  had  conspired  against  the  plaintiff,  she 
would  certainly  be  an  incompetent  witness  against 
her  husband.  If  incompetent  when  called  as  a  wit- 
ness, upon  what  theory  could  it  be  held  that  her  acts 
and  declarations  would  be  admissible? 

Where  a  party  to  a  suit  is  incompetent  to  testify 
against  a  codefendant,  his  acts  and  declarations  are 
not  admissible  to  prove  anything  as  to  which  he  is 
not  competent  to  testify.  Bragg  v.  Geddes,  93  HI.  39 ; 
Fruitt  V.  Anderson,  12  HI.  App.  421 ;  Central  Ry.  Co. 
'v.  Mehlenbeck,  103  111.  App.  17-18.  Declarations  of 
the  wife  in  the  absence  of  the  husband  do  not  bind 
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him.  Keega/n  v.  Kinnaire,  12  HI.  App.  484.  To  admit 
the  declarations  of  the  wife  would,  in  effect,  make  her 
a  witness  against  her  husband.  Burnett  v.  Burkhead, 
21  Ark.  77;  Hussey  v.  Elrod,  2  Ala.  339.  The  admis- 
sion of  such  proof  would  be  in  direct  violation  of  sec- 
tion 5  of  the  Evidence  Act  (Cahill's  111.  St.  ch.  51,  ^  5) 
and  the  decisions  of  our  Supreme  Court. 
The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Pennsylyanla  Railroad  Company,  Appellee,  t.  William 
R.  Cunningham,  Appellant. 

1.  Appeal  and  error — matters  reviewable  on  appeal  from  judg- 
ment  rendered  without  trial  to  jury.  Where,  upon  a  trial  before  the 
court  without  a  jury,  neither  party  asked  the  court  to  pass  upon 
any  propositions  of  law  and  no  error  was  assigned  as  to  rulings  in 
the  admission  and  exclusion  of  evidence,  it  was  the  duty  of  the  Ap- 
pellate Court  to  decide  the  case  on  the  law  and  the  evidence,  but  no 
questions  of  law  were  saved  for  consideration  of  the  Supreme  Court. 

2.  Carriers — limitation  applicable  to  action  by  terminal  carrier 
against  shipper  to  recover  freight  and  demurrage.  Under  the  deci- 
sions of  the  federal  courts  the  bill  of  lading  issued  by  the  initial 
carrier  is  to  be  considered,  under  the  provisions  of  the  Carmack 
Amendment,  as  the  bill  of  lading  of  the  connecting  carrier,  and  as 
fixing  not  only  the  obligations  of  all  participating  carriers  but  also 
the  rights  and  obligations  of  all  parties  to  the  contract,  and  there- 
fore, in  an  action  by  a  terminal  carrier  for  freight  and  demurrage, 
the  bill  of  lading  issued  by  the  initial  carrier  was  a  written  con- 
tract and  not  controlled  by  the  5-year  statute  of  limitations. 

8.  Carriers — right  of  terminaJ  carrier  to  bring  action  in  oton 
name  against  shipper  to  recover  freight  and  demurrage.  An  action 
by  a  terminal  carrier  for  freight  and  demurrage,  based  upon  the 
bill  of  lading  issued  by  the  Initial  carrier,  was  properly  brought  in 
the  name  of  such  terminal  carrier  without  complying  with  the  pro- 
visions of  section  18  of  the  Practice  Act  (Cahill's  111.  St  ch.  110, 
1[  18),  relating  to  actions  by  assignees  of  choses  in  action,  etc 

4.  Carriers — failure  to  post  tariff  as  defense  in  action  against 
shipper  to  recover  freight  and  demurrage.    In  an  action  by  a  ter- 
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mlnal  carrier  for  freight  and  demurrage,  the  contention  that  plain- 
tiff had  failed  to  comply  with  the  rules  of  the  Interstate  Commerce 
Commission  with  reference  to  posting  the  tariff  In  the  depots  was 
without  merit  under  the  ruling  of  the  United  States  Supreme  Court 

Appeal  from  the  Circuit  Court  of  Jasper  county;  the  Hon.  Wil- 
liam B.  Wbight,  Judge,  presiding.  Heard  in  this  court  at  the  Oc- 
tober term,  1921.    Affirmed.    Opinion  filed  Mardi  24,  1922. 

Albert  E.  Isuby,  for  appellant 

B[asserman  &  Kasserman,  for  appellee;  Henry 
Wolf  Bikle,  John  G.  Drbnnan  and  E.  A.  Smith,  of 
counsel. 

Mr.  Justice  Barry  delivered  the  opinion  of  the  court. 

In  April,  1910,  appellant  delivered  four  carloads  of 
hay  to  the  Baltimore  &  Ohio  Southwestern  Railroad 
Company,  at  Cisne,  Illinois,  to  be  transported  to  Al- 
toona,  Pennsylvania,  and  which  were  consigned  to 
himself.  The  initial  carrier  issued  and  delivered  to 
appellant  a  bill  of  lading  for  each  car,  which  was 
signed  by  him.  The  cars  were  routed  via  Cincinnati, 
Ohio,  and  there  delivered  to  and  carried  by  appellee 
to  the  place  of  destination.  Appellant  failed  to  pay 
the  freight  and  demurrage  and  this  suit  was  brought 
in  1919  by  appellee  to  recover  the  same.  Upon  a. trial 
before  the  court  without  a  jury,  appellee  recovered 
a  judgment  for  $380,  from  which  appellant  has  per- 
fected an  appeal  to  this  court. 

The  declaration  counts  on  the  bills  of  lading,  each 
of  which  contains  a  provision  that:  **The  owner  or 
consignee  shall  pay  the  freight  and  all  other  lawful 
charges  accruing  on  said  property,  and  if  required  shall 
pay  the  same  before  delivery."  Appellant  filed  the 
general  issue  and  also  pleaded  the  5-year  statute  of 
limitations.  To  the  special  plea  appellee  simply  re- 
plied that  the  causes  of  action  accrued  under  the 
written  contract  within  10  years  prior  to  the  com- 
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mencement  of  the  suit.  Both  parties  treated  the  repli- 
cation as  if  it  presented  an  issue  on  the  plea  and  went 
to  trial  without  objection.  Neither  party  asked  the 
court  to  pass  upon  any  proposition  of  law,  and  no 
error  is  assigned  as  to  the  rulings  of  the  court  in  the 
admission  or  exclusion  of  evidence. 

In  the  state  of  the  record,  it  is  our  duty  to  decide 
the  case  on  the  law  and  the  evidence,  but  the  parties 
have  not  saved  any  question  of  law  for  the  considera- 
tion of  the  Supreme  Court.  Pittsburgh,  C,  C.  <&  St.  L. 
Ry.  Co.  V.  Chicago  City  Ry.  Co.,  300  111.  162.  The 
principal  question  involved  is  as  to  whether  the  cause 
of  action  is  barred  by  the  5-year  statute  of  limitations. 

As  between  the  shipper  and  the  initial  carrier,  a  bill 
of  lading  is  a  contract  in  writing  and  a  suit  thereon  is 
not  barred  in  5  years.  Illinois  Cent.  R.  Co.  v.  John- 
son, 34  111.  389;  Coats  v.  Chicago,  R.  I.  S  P.  Ry.  Co., 
134  111.  App.  217 ;  Hartzell  v.  Cincinnati,  H.  <&  D.  Ry. 
Co.,  218  111.  App.  553-557.  Is  it  a  written  contract  as 
to  the  initial  carrier,  but  a  parol  contract  as  to  the 
terminal  carrier? 

The  bills  of  lading  were  issued  pursuant  to  the  re- 
quirements of  the  Carmack  Amendment.  In  Georgia, 
F.  &  A.  Ry.  Co.  V.  Blish  Millvng  Co.,  241  U.  S.  190, 
36  Sup.  Ct.  541,  the  court  held  that  a  terminal  carrier 
is  not  relieved  from  liability  by  that  act,  but  that  the 
bill  of  lading  required  to  be  issued  by  the  initial  car- 
rier upon  an  interstate  shipment  governs  the  entire 
transportation,  and  fixes  the  obligation  of  all  partic- 
ipating carriers  to  the  extent  that  the  terms  of  the 
bill  of  lading  are  applicable  and  valid. 

In  speaking  of  that  case  our  Supreme  Court  said: 
**The  effect  of  the  holding  is,  that  if  in  such  a  ship- 
ment a  connecting  carrier  is  sued,  the  rights  and  rem- 
edy of  the  shipper  are  to  be  determined  under  the 
Federal  laws  existing  prior  to  the  enactment  of  the 
Carmack  Amendment,  but  the  bill  of  lading  issued  by 
the  initial  carrier  is  to  be  considered,  under  the  pro- 
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visions  of  the  Carmack  Amendment,  as  the  bill  of  lad- 
ing of  the  connecting  carrier,  and  therefore  binding 
in  all  of  its  provisions  that  are  valid  and  applicable 
to  that  suit.''  Pennington  v.  Grcmd  Trunk  Western 
Ry.  Co.,  271  ni.  39-44. 

The  United  States  Circuit  Court  of  Appeals  says 
that  it  was  distinctly  adjudged  by  the  Supreme  Court 
in  the  Blish  Milling  Co.  case,  supra,  that  such  a  bill 
of  lading  governs  the  entire  transportation  and  fixes 
not  only  the  obligations  of  all  participating  carriers,' 
but  also  the  rights  and  obligations  of  all  parties  to  the 
contract,  none  of  whom  can  ignore  or  waive  its  terms, 
the  construction  of  which  contract  and  the  determina- 
tion of  all  rights  and  obligations  arising  thereunder 
being  a  federal  question.  New  York  Cent.  Ry.  Co.  v. 
Mutual  Orange  Distributors,  251  Fed.  230. 

In  the  Blish  Milling  Co.  case,  supra^  the  action  was 
by  the  shipper  against  the  terminal  carrier,  whicJi  re- 
lied upon  a  provision  of  the  bill  of  lading  issued  by  the 
initial  carrier,  and  the  court  said  that  the  provision 
was  not  to  be  considered  in  one  way  with  respect,  to 
the  initial  carrier  and  in  another  with  respect  to  the 
terminal  carrier. 

In  the  Mutual  Orange  Distributors  case,  supra,  the 
action  was  by  the  terminal  carrier  against  the  shipper 
to  collect  the  freight  charges,  as  in  the  case  at  bar, 
and  the  plaintiff  was  allowed  the  benefit  of  a  provi- 
sion of  the  bill  of  lading  issued  by  the  initial  carrier 
to  the  effect  that  the  shipper  should  pay  the  freight 
and  other  lawful  charges. 

In  construing  a  federal  statute  a  State  court  is  bound 
by  the  construction  thereof  by  the  federal  courts. 
Luken  v.  Lake  Shore  <&  M.  S.  Ry.  Co.,  248  111.  377. 

It  is  our  opinion  that,  under  the  decisions  of  the 
federal  courts  above  cited,  the  bills  of  lading  in  ques- 
tion are  written  contracts  as  between  the  parties  to 
this  suit  and  are  not  controlled  by  the  5-year  statute 
of  limitations. 
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It  is  'argued  that  appellee  could  not  maintain  the 
suit  in  its  own  name  without  complying  with  sectioii 
18  of  the  Practice  Act  (CahiU's  111.  St.  ch.  110,  K  18), 
but  there  is  no  force  in  that  contention.  The  suit  could 
not  have  been  brought  in  the  name  of  the  initial  car- 
rier for  the  use  of  appellee.  Chicago  <&  A.  R.  Co.  v. 
Hall,  69  111.  App.  497.  While  the  point  does  not  scera 
to  have  been  raised,  the  Supreme  Court  recognizes  the 
rights  of  the  terminal  carrier  to  recover  freight 
charges  from  the  shipper  in  its  own  name  without 
complying  with  section  18  of  the  Practice  Act.  New 
Fork  Cent.  Ry.  Co.  v.  Philadelphia  <&  R.  Coal  £  Iron 
Co.,  286  lU.  267. 

And  in  a  similar  suit  where  it  was  contended  that 
the  terminal  carrier  could  not  recover  freight  charges 
from  the  shipper  under  the  terms  of  a  bill  of  lading 
to  which  it  was  not  a  party,  the  contention  was  over- 
ruled. New  York.  Cent  Ry.  Co.  v.  Mutual  Orange  Dis- 
tributors, 251  Fed.  230. 

The  contention  that  appellee  had  failed  to  comply 
with  the  rules  of  the  Interstate  Commerce  Commission 
with  reference  to  posting  the  tariff  in  its  depots  is 
without  merit.  Texas  £  Pac.  Ry.  Co.  v.  Cisco  Oil  MUl, 
204  U.  S.  449. 

Finding  no  reversible  error  in  the  record  the  judg- 
ment is  affirmed. 

Affirmed. 
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Nellie  Campbell,  Appellee,  y.  Centralla  Gas  &  Electric 
Company,  Appellant. 

1.  Electricjitt — necessity  of  proof  of  ownership  of  defective  wire 
causing  injury.  In  an  action  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  caused  by  an  electric  shock  resulting 
from  defective  Insulation  of  an  electric  wire,  there  can  be  no  re- 
covery in  the  absence  of  proof  tending  to  show  that  defendant  was 
the  owner  of  or  in  any  way  responsible  for  the  wire  in  question. 

2.  Pleading — variance  between  allegations  and  proof  warraiiting 
direction  of  verdict.  Under  a  declaration  alleging  that  while  hang- 
ing out  washing,  a  sheet  in  plaintiff's  hands  was  suddenly  blown 
upon  and  against  an  electric  wire  which  was  defectively  insulated, 
and  she  received  a  shock  which  threw  her  against  a  pump,  etc., 
plaintiff  was  required  to  prove  that  she  received  an  electric  shock, 
and  was  not  entitled  to  recover  upon  proof  which  admitted  of  the 

!  inference  that  the  action  of  the  wind  caused  her  to  fall;  and  it  was 
error  to  refuse  to  direct  a  verdict  for  defendant  and  to  submit  the 
case  under  instructions  based  on  the  theory  that  there  was  evidence 
from  which  the  Jury  could  find  that  the  necessary  averments  which 
plaintiff  failed  to  prove  were  proven. 

3.  Electbicity — insufficiency  of  evidence  to  show  cause  of  injury 
and  ownership  of  wire  causing  it.  E3ven  if  the  evidence  in  a  per- 
sonal injury  case  based  upon  an  alleged  shock  caused  by  contact 
with  an  improperly  insulated  wire  had  been  such  as  to  give  rise  to 
the  presumption  that  the  wire  was  charged  with  electricity  at  the 
time  in  question,  yet  that  would  not  warrant  the  jury  to  presume 
that  plaintiff  received  a  shock  and  that  the  wire  was  owned  or  con- 
trolled by  defendant. 

Appeal  from  the  Circuit  Court  of  Marion  county;  the  Hon. 
Thomas  E.  Pobd,  Judge,  presiding.  Heard  in  this  court  at  the  Oc- 
tober term,  1921.  Reversed  and  remanded.  Opinion  filed  March  24, 
1922. 

Frank  F.  Noleman,  June  C.  Smith  and  Andrew 
J.  Dallstream,  for  appellant. 

Wilson  &  Wright  and  Charles  F.  Dew,  for  appel- 
lee. 

Mr.  Justice  Barry  delivered  the  opinion  of  the  conrt 
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Appellee,  in  her  declaration,  averred  that  appellant 
was  possessed  of  and  maintained  a  certain  wire, 
charged  with  a  dangerous  current  of  electricity,  which 
was  fastened  to  a  pole  in  the  alley  and  strung  over 
and  across  the  lot  in  the  rear  of  the  McClelland  build- 
ing, to  which  it  was  attached  and  into  which  it  ex- 
tended for  the  purpose  of  furnishing  light  therein; 
that  the  insulation  on  said  wire  was  allowed  to  become 
and  remain  in  a  defective  condition ;  that  appellee  lived 
in  the  said  building  and  on  May  1,  1919,  while  hang- 
ing out  her  washing  in  the  yard,  a  sheet  in  her  hands 
was  suddenly  blown  upon  and  against  the  said  wire 
then  and  there  charged  with  a  high  voltage  of  elec- 
tricity by  reason  of  which  she  received  an  electric 
shock  that  threw  her  upon  the  ground  against  a  pump 
and  curbing  and  from  which  she  suffered  a  miscar- 
riage. Appellant  pleaded  the  general  issue  and  the 
trial  resulted  in  a  verdict  and  judgment  in  favor  of 
appellee  for  $2,250. 

At  the  close  of  the  Evidence  on  behalf  of  appellee, 
and  again  at  the  close  of  all  the  evidence,  the  court 
refused  a  peremptory  instruction  requested  by  appel- 
lant. We  find  no  evidence  in  the  record  that  tends 
to  show  that  appellant  was  the  owner  of  or  in  any  way 
responsible  for  the  wire  in  question.  Without  such 
proof,  appellee  was  not  entitled  to  recover.  Pressley 
V.  KinlocJi-Bloomington  Tel.  Co.,  164  111.  App.  167; 
184  111.  App.  113. 

The  evidence  is  all  to  the  effect  that  the  wind  was 
blowing  from  the  north  or  northwest  at  the  time  in 
question.  Appellee  testified  that  after  washing  her 
clothes  in  the  house  she  took  them  on  the  washboard 
to  the  pump  platform  in  the  yard.  She  said  that  after 
then  wiping  the  line  she  shook  out  a  sheet  *'and  the 
wind  blowed  that  sheet  over  and  against  the  electric 
wire  and  that  downed  me;  I  fell  and  my  back  struck 
that  pump  platform  and  I  had  a  miscarriage  that 
night."     From  her  testimony  we  do  not  imderstand 
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how  it  can  seriously  be  contended  that  she  then  and 
there  received  an  electric  shock.  The  fair  inference 
to  be  drawn  from  what  she  said  is  that  it  was  the 
action  of  the  wind  against  the  sheet  which  caused  her 
fall.  Under  her  declaration  it  was  necessary  for  her 
to  prove  that  she  received  an  electric  shock.  This  she 
failed  to  do. 

Appellee  proved  that  there  were  no  electric  lights 
or  meters  in  the  McClelland  building,  or  in  the  res- 
taurant building.  Presumably  the  wire  in  question  had 
been  used  at  some  time  in  the  past  to  supply  those 
buildings  wth  lights.  The  testimony  of  Beulah  Eob- 
erts  to  the  effect  that  she  received  a  slight  shock  from 
this  wire  in  March,  1918,  was  stricken  by  the  court. 
In  the  cross-examination  of  a  witness  for  appellee,  it 
came  out  that  a  good  while  after  the  accident  to  ap- 
pellee one  of  her  attorneys  tested  the  wire  in  question 
and  on  that  occasion  sparks  came  from  the  wire  and 
made  a  sputtering  noise.  There  was  no  other  evi- 
dence which  in  apy  way  tended  to  show  that  the  wire 
was  charged  with  electricity  when  the  accident  oc- 
curred. There  is  no  evidence  that  the  wire  was  at- 
tached to  or  in  contact  with  a  live  wire  at  the  time 
of  the  accident.  Ordinarily,  it  is  not  proper  to. show 
the  condition  subsequent  to  an  accident,  but  in  this 
case  it  was  appellant  who  brought  out  the  facts  of  the 
subsequent  test  of  the  wire. 

Even  if  the  evrflence  were  such  as  to  give  rise  to  a 
presumption  that  the  wire  was  charged  with  electric- 
ity at  the  time  in  question,  yet  that  would  not  warrant 
the  jury  in  presuming  that  appellee  received  a  shock 
and  that  the  wire  was  owned  or  controlled  by  appel- 
lant   Globe  Accident  Ins.  Co.  v.  Gerisch,  163  111.  625. 

Appellee  failed  to  prove  material  averments  of  her 
declaration  and  in  that  state  of  the  record  the  court 
erred  in  refusing  to  direct  a  verdict  for  appellant  and 
in  submitting  the  case  to  the  jury  under  instructions 
based  on  the  theory  that  there  was  evidence  from 
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which  the  jury  could  find  that  such  averments  were 
proven. 

Some  of  the  questions  propounded  to  the  medical 
witness  by  counsel  for  appellee  were  improper  and 
the  objections  should  have  been  sustained.  Kim- 
hrough  v.  Chicago  City  Ry.  Co.,  272  111.  71.  Charges 
and  countercharges  are  made  with  reference  to  the 
remarks  of  counsel  during  the  trial  of  the  case,  but  in 
view  of  the  fact  that  the  judgment  must  be  reversed 
and  the  cause  remanded  for  a  new  trial  it  is  not  neces- 
sary to  pass  on  them. 

We  might  say,  however,  that  the  record  discloses 
much  bickering  on  the  part  of  counsel  on  both  sides, 
which  should  be  avoided  in  the  future.  Counsel  should 
also  bear  in  mind  that  improper  remarks,  even  though 
excluded  by  the  court,  will  sometimes  require  a  re- 
versal. For  the  errors  above  indicated  the  judgment 
is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


John  Swail,  Appellant,  t.  Hugh  K.  Seed,  Appellee. 

1.  Mortgages — when  deed  construed  as  mortgage  and  not  as  ab- 
solute conveyance,  A  deed  was  given  as  a  mortgage  and  not  as  an 
absolute  conveyance,  where  the  owner,  being  indebted,  gave  a  mort- 
gage upon  the  land  In  question  to  secure  the  debt,  and  the  debt 
matured,  belng;^  unable  to  pay.  foreclosure  was  threatened  and  there- 
after the  conveyance  was  made  and  the  notes  and  mortgage  sur- 
rendered under  an  agreement  that  a  repayment  should  be  made 
within  a  stated  period  and  the  premises  reconveyed. 

2.  MoETOAQES — statute  of  limitations  barring  right  of  redemption. 
Where  the  evidence  in  a  bill  to  require  a  cotiveyance  showed  that 
the  deed  in  question  was  given  as  a  mortgage,  and  it  further  ap- 
peared that  there  was  an  agreement  that  complainant  should  repay 
the  amount  of  the  indebtedness  with  interest  as  soon  as  he  was 
able,  and  where  he  was  in  a  position  to  do  so  about  4  or  5  years 
after  the  conveyance  but  waited  17  or  18  years  before  notifying  de- 


Digitized  by  CjOOQ  IC 


FouBTH  District — Mabch,  1922.  593 

Swall  y.  Seed,  224  111.  App.  592. 

fendant  that  he  wanted  to  redeem,  such  right  to  redeem  was  barred 
by  the  statute  of  limitations. 

3.  Mortgages — statutory  l>ar  of  right  of  foreclosure  as  tarring 
right  of  redemption.  Where  the  statute  of  limitations  barred  the 
foreclosure  of  a  mortgage  in  the  form  of  an  absolute  deed  of  con- 
veyance, the  right  to  redeem  was  a^so  barred,  as  the  right  to  redeem 
and  the  right  to  foreclose  are  reciprocal  and  when  one  is  barred 
the  other  is  barred.  •  ^ 

Appeal  from  the  Circuit  Court  of  Lawrence  county;  the  Hon. 
JuuTJS  C.  Kebw,  Judge,  presiding.  Heard  In  this  court  at  the  Oc- 
tober term,  1921.    Affirmed.    Opinion  filed  March  24,  1922. 

I 

SuMNBR  &  Lewis,  for  appellant. 

Gee  &  Gee  and  P.  W.  Babnbs,  for  appellee. 

Mr.  Justice  Boggs  delivered  the  opinion  of  the  conrt. 

On  the  18th  day  of  February,  1920,  appellant  filed  a 
bill  in  the  circuit  court  of  Lawrence  county,  setting 
forth  that  on  February,  1901,  he  was  indebted  ib  ap-  ' 
pellee  in  the  sum  of  $1,484.50,  and  that  to  secure  the  ^ 
payment  of  said  sum  he  made  an  absolute  deed  of  con- 
veyance to  appellee  to  60  acres  of  land,  located  in  Law- 
rence county,  Illinois:  that  though  said  deed  was  ab- 
solute on  its  face,  it  was  expressly  understood  and 
agreed  that  the  lands  conveyed  were  to  be  held  simply 
as  security  for  the  payment  of  said  money,  and  the 
interest  thereon,  and  that,  upon  repayment  thereof, 
appellee  would  reconvey  said  land  to  appellant. 

The  bill  further  alleges  that  appellee  went  into  pos- 
session of  said  premises  and  has  been  receiving  the 
rents  and  profits  therefrom,  and  that  he  now  claims 
said  conveyance  to  be  absolute,  and  refuses  to  recon- 
vey the  same. 

Said  bill  prays  for  an  accounting  and  for  a  decree 

compelling  appellee  to  reconvey  said  premises  upon 

appellant  paying  whatever  sum  may  be  due  upon  an 

accounting.     To  said  bill,  appellete  filed  an  answer 

denying  that  said  deed  was  made  or  intended  as  a 
Vol  ccxxiv  tt 
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mortgage  and  averring  that  it  was  intended  by  the  par- 
ties as  an  absolute  conveyance.  Said  answer  further 
alleges  that  appellee  had  made  lasting  and  valuable 
improvements  on  said  premises  and  that  no  claim  of 
any  kind  to  said  premises  had  been  made  by  appellant 
until  December,  1919.  Said  answer  further  avers  that 
since  the  delivery  of  said  deed,  he^  appellee,  has  been 
in  the  open,  adverse  and  continuous  possession  of  said 
premises  under  said  deed  and  has  paid  all  taxes  ac- 
cruing thereon,  and  that'  any  right  that  appellant  may 
have  had  in  said  premises  is  barred  by  the  statute  of 
limitations. 

A  trial  was  had  before  the  chancellor  in  open  court 
and  a  decree  was  entered  dismissing  said  bill  for  want 
of  equity.  To  reverse  said  decree,  this  appeal  is 
prosecuted. 

The  record  discloses  that  in  May,  1896,  appellant 
was  indebted  to  appellee  in  the  sum  of  $1,000  and  that 
he  gave  a  mortgage  upon  the  land  in  question  to  secure 
the  payment  of  the  same,  falling  due  3  years  after 
date,  with  interest  at  the  rate  of  7  per  cent  per  annum. 
The  record  further  discloses  that  when  said  mortgage 
fell  due,  appellant  being  unable  to  pay  the  same,  ap- 
pellee threatened  a  foreclosure  thereof,  and,  after  cer- 
tain conferences  between  appellant  and  appellee,  ap- 
pellant conveyed  said  land  to  appellee  and  said  note  and 
mortgage,  which  had  been  given  to  secure  said  debt, 
were  surrendered  to  appellant.  It  is  the  contention  of 
appellant,  however,  that  notwithstanding  the  deed  in 
question  is  absolute  in  form  and  that  no  evidence  of 
indebtedness  was  given  by  him  to  appellee  to  cover 
the  same,  that  an  agreement  was  made  by  appellee  to 
reconvey  said  premises  whenever  appellant  was  able 
to  reimburse  appellee  for  the  amount  of  said  debt, 
with  the  accrued  interest,  and  that  the  statute  of  lim- 
itations did  not  begin  to  run  against  appellant  until 
appellee  had  repudiated  said  agreement,  and,  further, 
that  the  right  to  redeem  would  not  be  barred  until  20 
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years  from  the  date  of  said  repudiation/  In  support 
of  this  contention,  appellant  cites  the  case  of  Hallesy 
V.  Jackson,  66  111.  139.  An  examination  of  said  case 
discloses  that  the  facts  involved  were  entirely  different 
from  the  facts  in  this  case.  While  the  court  in  the 
body  of  the  opinion  states  that  the  right  to  redeem 
premises  held  by  a  mortgage  in  possession  would  not 
be  barred  under  20  years,  that  statement  of  the  law, 
in  view  of  the  statute  now  in  force  in  reference  to  the 
limitation  on  the  right  to  foreclosure  of  a  mortgage, 
would  not  be  applicable.  Appellee  insists  that  the  deed 
in  question  was  not  given  as  security,  but  was  an  ab- 
solute conveyance  without  the  right  to  redeem  there- 
from. We  think,  however,  that  the  evidence  in  the 
record  sustains  the  contention  of  appellant  and  that 
the  deed  in  question  was  given  as  a  mortgage  and  not 
as  an  absolute  conveyance.  Price  v.  Karnes,  59  HI. 
276;  Carr  v.  Rising,  62  HI.  14;  Smith  v.  Doyle,  46  111. 
451 ;  Hunter  v.  Hatch,  45  111.  178 ;  Cassem  v.  Heustis, 
201  111.  208-215.  Appellee  in  his  testimony  concedes 
that  there  was  something  said  about  his  reconveying 
said  premises  if  appellant  got  able  any  way  soon  to 
pay  back  the  amount  that  was  owing  to  him.  He  said, 
however,  that  his  understanding  was  that  a  repayment 
should  be  made  within  2  or  3  years.  We  are  further 
of  the  opinion,  and  so  hold,  that  under  the  agreement 
between  appellant  and  appellee,  appellant  was  obli- 
gated to  repay  appellee  the  amount  of  said  indebted- 
ness with  the  accrued  interest  as  soon  a-s  he  became 
able,  and  that  the  statute  of  limitation  began  to  run 
from  that  time.  An  examination  of  the  record  dis- 
closes that  in  a  very  few  years  after  the  making  of 
said  conveyance,  appellant,  through  investments  in 
oil  land  or  leases,  accumulated  considerable  property ; 
at  any  rate  he  was  in  position,  according  to  his  own 
testimony,  within  4  or  5  years  after  the  making  of  said 
conveyance  to  have  repaid  appellee  the  amount  owing 
him  and  to  have  redeemed  said  premises.     This  he 
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failed  to  do.  It  was  something  like  17  or  18  years  from 
the  execution  of  said  deed  to  the  first  intimation  or 
notice  to  appellee  that  appellant  wanted  to  redeem 
said  premises.  The  bill  to  redeem  was  filed  more  than 
19  years  after  the  date  of  said  conveyance. 

We,  therefore,  hold  that  the  right  to  redeem  from 
said  deed  held  as  a  mortgage  has  been  barred  by  the 
statute  of  limitations.  Jackson  v.  Lynch,  129  111.  72; 
Cassem  v.  Heustis,  201  111.  208-235 ;  Fitch  v.  Miller,  200 
111.  175. 

In  Fitch  V.  Miller,  supra,  the  court  at  page  183  says: 
''The  right  to  foreclose  and  the  right  to  redeem  are 
reciprocal,  and  when  one  is  barred  the  other  is  barred. 
In  Green  v.  Capps,  142  111.  286,  we  said  (p.  289) :  'Ap- 
pellant concedes  that  the  deed,  regarded  as  a  mort- 
gage, could  not  have  been  foreclosed  when  this  bill 
was  filed,  because  the  indebtedness  it  was  given  to  se- 
cure was  then  barred  by  the  statute  of  limitations. 
But  if  the  statute  of  limitations  then  barred  a  fore- 
closure, it,  for  the  same  reason,  barred  a  redemption 
from  the  deed,  regarded  as  a  mortgage,  for  the  right 
to  redeem  and  the  right  to  foreclose  are  reciprocal, 
and  when  the  one  is  barred  the  other  is  barred.'  (See 
also  Walker  v.  Warner,  179  111.  16;  Carpenter  v, 
Plagge,  192  HI.  82.)  Clearly,  therefore,  if  the  right  to 
foreclose  on  the  part  of  MUler's  estate  is  barred,  the 
right  to  redeem  on  the  part  of  the  heirs  of  Fitch  is 
barred.'* 

The  trial  court  did  not  err  in  dismissing  appellant's 
bill  for  want  of  equity  and  the  decree  will  therefore  be 
affirmed. 

Decree  affirmed. 
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Associated  Furniture  Hannfactnrers^  Appellee,  y. 
Leader  Honse  Furniture  Company,  trading  as 
East  8t.  Louis  House  Furnishing  Company,  Ap- 
pellant. 

1.  Appeal  and  ebbob — sufficiency  of  conflicting  evidence  to  sus- 
tain verdict.  Where  defendant,  in  an  action  for  the  balance  due  on 
a  contract  for  the  purchase  of  talking  machines,  claimed  a  breach 
of  a  guaranty  against  any  reduction  by  any  other  distributor  in 
the  price  of  machines,  the  verdict  for  plaintiff  was  not  reversed 
where,  although  the  evidence  was  conflicting  and  defendant  had  the 
greater  number  of  witnesses,  the  verdict  was  not  so  manifestly 
against  the  evidence  as  to  warrant  a  reversal. 

2.  Appeal  aih)  ebbob — when  improper  cross-examination  not 
ground  for  reversal.  Where,  in  an  action  for  the  balance  due  on  a 
contract  for  the  purchase  of  talking  machines,  defendant  claimed 
breach  of  a  guaranty  against  any  reduction  in  price  by  any  other 
distributor,  it  was  error,  though  not  serious,  to  permit  the  manager 
of  defendant  to  answer  a  question  on  cross-examination  as  to 
whether  any  one  else  was  to  have  been  permitted  to  handle  the 
machines,  as  the  question  was  not  proper  cro^-examlnation  and 
its  tendency  was  to  mislead  the  Jury. 

3.  Appeal  and  ebbob — when  judgment  not  reversed  for  error  in 
permitting  leading  question.  In  an  action  for  the  balance  due  on 
a  contract  for  the  purchase  of  talking  machines  in  which  defendant 
claimed  breach  of  a  guaranty  against  any  reduction  in  price  by  any 
other  distributor,  it  was  error,  though  not  serious,  to  permit  an 
answer  to  a  question  asked  of  plaintifT's  witness,  as  to  whether  the 
machines  were  selling  by  regular  dealers  for  the  regular  established 
prices  for  which  they  were  given  to  defendant,  as  the  question  was 
leading  and  suggestive  and  asked  for  a  conclusion. 

4.  Account  stated — sufficiency  of  statement  of  account.  An  in- 
struction was  erroneous  which  stated  that  if  statements  when  re- 
ceived by  defendants  were  retained  without  protest  until  the  com- 
mencement of  suit,  the  balance  shown  as  due  in  such  statements 
would  be  an  account  stated  and  would  be  an  acknowledgment  by 
defendant  of  the  accuracy  of  such  statements,  and  that  the  balance 
shown  thereon  was  due  to  plalntifT,  where  it  was  not  clearly  shown 
that  any  of  the  statements  were  sent  after  the  time  the  bin  in 
question  fell  due,  and  also  because,  even  if  a  statement  had  been 
rendered  after  such  time,  it  was  a  question  for  the  jury  as  to 
whether  or  not  the  mere  rendering  of  the  statement,  without  objec- 
tion by  defendant,  was  for  such  a  length  of  time  prior  to  suit  as 
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would  warrant  the  Jury  in  finding  that  such  failure  to  object  would 
amount  to  an  account  stated. 

5.  Instructions — necessity  of  defining  terms  employed.  An  in- 
struction stating  that  "the  current  market  price  lor  an  article  is 
determined  by  the  market  as  published  by  trade  review  or  the 
prices  prevailing  generally  in  the  locality  In  question/'  was  errone- 
ous, without  some  Instruction  explaining  what  was  meant  by  "trade 
review." 

6.  Sales — failure  of  verdict  in  action  for  price  to  allow  for  re- 
pairs, A  verdict  for  the  balance  due  on  a  contract  was  not  exces- 
sive because  it  made  no  allowance  for  an  amount  expended  for 
repairs  where,  although  it  had  been  plaintiff's  custom  to  make  re- 
pairs, there  was  nothing  in  the  contract  or  the  evidence  to  warrant 
the  conclusion  tha£  this  was  a  part  of  the  contract  of  sale. 

7.  Instructions — failure  to  require  plaintiff  to  prove  by  "pre- 
ponderance*' of  evidence.  Instructions  were  not  erroneous  for  fail- 
ing, in  express  terms,  to  require  plaintiff  to  prove  his  case  by 
a  preponderance  of  the  evidence,  as  the  words  "if  you  believe 
from  the  evidence,"  mean  no  more  nor  no  less  than  "if  you  be- 
lieve from  a  preponderance  of  the  evidence." 

Appeal  from  the  City  Court  of  East  St.  Louis;  the  Hon.  Silas 
Cook,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1921.    Reversed  and  remanded.    Opinion  filed  March  24,  1922. 

T.  M.  Webb,  for  appellant. 

A.  B.  Frby  and  Dan  McGlynn,  for  appellee. 

Mr.  Justice  Boggs  delivered  the  opinion  of  the  court. 

An  action  in  assumpsit  was  brought  by  appellee 
against  the  East  St.  Louis  House  Furnishing  Com- 
pany on  December  29,  1920,  in  the  City  Court  of  East 
St.  Louis,  to  recover  on  a  sale  of  a  number  of  phono- 
graphs or  talking  machines. 

The  declaration,  as  finally  amended,  consisted  of  one 
special  count  and  the  consolidated  common  counts.  To 
the  amended  declaration,  appellant  filed  a  plea  of  the 
general  issue  and  a  plea  of  set-off.  On  the  trial  an 
amendment  was  made,  making  appellant,  doing  busi- 
ness under  the  trade  name  of  East  St.  Louis  House 
Furnishing  Company,  the  defendant,  as  it  was  the  real 
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party  in  interest.  A  trial  was  had  before  a  jnry  re- 
sulting in  a  verdict  in  favor  of  appellee  for  the  sum  of 
$1,274.  Judgment  was  rendered  thereon  against  ap- 
pellant for  said  amount  and  costs.  To  reverse  said 
judgment  this  appeal  is  prosecuted. 

It  is  contended  by  appellant  for  a  reversal  of  said 
judgment  that  the  verdict  is  against  the  manifest 
weight  of  the  evidence ;  that  the  court  erred  in  its  rul- 
ings on  the  evidence,  and  in  the  giving  of  the  four  in- 
structions given  on  behalf  of  appellee.  The  record 
discloses  that  a  short  time  prior  to  May  15,  1920,  ap- 
pellee was  agent  or  distributor  in  East  St.  Louis  for 
the  Vitanola  Talking  Machine  Company  and,  as  such, 
sold  to  retail  furniture  dealers.  The  Vitanola  Com- 
pany manufactured  several  diflferent  styles  and  sizes 
of  phonographs,  among  which  were  machines  desig- 
nated Nos.  6,  8  and  10.  It  was  the  custom  of  the  com- 
pany to  have  a  contract  entered  into  between  it,  the 
distributor,  and  the  retailer,  one  of  the  provisions  of 
which  was  to  bind  the  retailer  to  sell  to  customers  at 
prices  from  time  to  time  fixed  by  said  company.  In 
pursuance  thereof,  on  the  15th  of  May,  1920,  appellant, 
under  the  name  and  style  of  East  St.  Louis  House  Fur- 
nishing Company,  signed  a  contract  with  the  Vitanola 
Talking  Machine  Company,  in  which  it  was  recited: 
''That  the  retailer  will  neither  give  away,  sell,  offer 
for  sale  nor  in  any  way  dispose  of  such  goods  at  re- 
tail, either  directly  or  indirectly,  at  less  than  the  list 
price  established  from  time  to  time  by  the  Vitanola 
Company." 

The  contract  further  provided  that  the  dealer 
(meaning  the  retailer)  shall  place  with  an  authorized 
distributor  an  initial  order  of  at  least  twelve  machines 
for  immediate  shipment  and  afterwards  undertake  to 
sell,  exclusive  of  the  initial  order,  $4,000  of  such  ma- 
chines each  year  during  the  life  of  the  contract,  and 
that  only  after  such  initial  order  has  been  received 
and  paid  for  should  the  contract  be  in  force  and  effect. 
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On  July  21,  1920,  the  list  prices  fixed  on  the  above 
maxjhines  were  as  follows:  No.  6,  $105.00;  No.  8, 
$115.00;  and  No.  10,  $160.00.  On  August  28,  1920,  ap- 
pellant purchased  from  appellee  forty-seven  machines, 
at  a  total  cost  of  $6,090.  In  a  day  or  so  thereafter, 
appellant  received  on  his  order  thirty-eight  machines, 
the  net  price  of  which  was  $2,744.70.  Ordinarily,  the 
time  of  payment  was  30  days,  the  bills  being  rendered 
on  the  tenth  day  of  the  month  following  the  date  of 
the  sale.  Appellee,  however,  agreed  to  give  appellant 
60  days,  making  the  bill  fall  due  on  November  10.  On 
November  9,  appellee  called  on  appellant,  and  appel- 
lant paid  $1,500  on  said  bill,  leaving  a  balance  of 
$1,244.70.  There  is  no  question  with  reference  to  the 
amount  to  be  paid  for  the  machines  under  the  order, 
but  it  is  contended  by  appellant  that  it  was  agreed  at 
the  time  and  as  a  part  of  the  transaction  that  appellee 
would  guarantee  against  any  reduction  by  any  dis- 
tributors in  the  price  of  said  machines  and  would 
guarantee  appellant  against  sales  by  other  retailers  at 
a  price  less  than  the  price  fixed  in  the  brder  given  ap- 
pellee for  said  machines.  Certain  witnesses  on  the 
part  of  appellant  testified  to  the  effect  that  appellee,  in 
order  to  induce  appellant  to  purchase  said  machines, 
made  a  guarantee  of  that  character  and  afterwards,  in 
effect,  ratified  the  same.  The  testimony  of  appellant 
also  tends  to  show  that  certain  other  distributors  in 
St.  Louis  were  offering  to  sell  said  machines  at  a  less 
price  than  appellant  purchased  from  appellee.  One 
of  the  witnesses  for  appellant  testified  that  the  Witte 
Hardware  Company  and  Eice-Stix  Company  had  of- 
fered to  sell  machines  of  the  same  character  as  those 
purchased  of  appellee  at  a  reduced  price.  On  the  other 
hand,  the  evidence  on  the  part  of  appellee  is  to  the 
effect  that  no  such  guarantee  was  made  and  further 
that  the  retail  dealers  selling  said  machines  were  not 
to  sell  them  at  a  reduced  price.  The  evidence  was, 
therefore,  conflicting,  and  while  appellant  had  the 
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greater  number  of  witnesses,  we  are  not  prepared  to 
say  that  the  verdict  is  so  manifestly  against  the  weight 
of  the  evidence  that  we  would  be  warranted  in  revers- 
ing the  judgment  on  that  ground. 

It  is  next  contended  by  the  appellant  that  the  court 
erred  in  its  rulings  on  the  evidence.  On  cross-exam- 
ination, Eichard  Slack,  the  manager  of  appellant,  was 
asked  the  following  question:  ''Was  anybody  else  to 
be  permitted  to  handle  the  Vitanola  but  youf  The 
question  was  objected  to ;  the  objection  was  overruled. 
The  witness  answered,  ''!^o.^'  We  are  of  the  opinion, 
and  so  hold,  that  the  court  should  have  sustained  the 
objection  to  this  question,  as  it  was  not  cross-examina- 
tion and  its  tendency  would  be  to  mislead  the  jury. 
The  court,  over  the  objection  of  counsel  for  appellant, 
permitted  Clifford,  one  of  the  members  of  plaintiff's 
association  or  firm,  to  answer  the  question:  ''Is  it  a 
fact  so  far  as  you  know  that  everywhere  in  the  United 
States  those  Vitanola  phonographs  were  selling  by 
regular  dealers  for  the  regular  established  prices  for 
which  they  were  given  to  Mr.  Slack  f  The  court 
erred  in  permitting  this  question  to  be  answered.  It 
was  leading  and  suggestive  and  asked  the  witness  for 
a  conclusion.  Other  rulings  of  the  court  on  the  ad- 
mission of  evidence  were  complained  of,  but,  on  ex- 
amination of  the  record  in  connection  therewith,  we 
are  of  the  opinion  no  serious  error  was  committed  by 
the  court  in  its  rulings  thereon. 

It  is  next  contended  by  appellant  that  the  court  erred 
in  its  rulings  on  the  instructions.  No  instructions 
were  given  .on  behalf  of  appellant.  Four  instruc- 
tions were  given  on  behalf  of  appellee,  all  of  which 
instructions,  appellant  insists,  it*  was  error  for  the 
court  to  give.    The  first  given  instruction  is  as  follows : 

"The  court  instructs  the  jury,  that  if  you  believe 
from  the  evidence  in  this  case  that  the  defendant  re- 
ceived from  the  plaintiff  statements  of  the  account 
suQd  for  in  this  case  showing  a  balance  due,  and  if  you 
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further  believe  from  the  evidence  that  such  statements 
when  received  by  the  defendant  (if  any)  were  retained 
by  it  without  objection  or  protest  until  the  commence- 
ment of  this  suit,  then  you  are  instructed  that  the 
amount  of  the  balance  due  in  such  statements  would 
be  an  account  stated  between  the  parties  and  would 
bfe  an  acknowledgment  by  the  defendant  of  the  accu- 
racy of  such  statements  and  that  the  balance  shown 
thereon  was  due  to  the  plaintiif.^' 

In  view  of  the  record  in  this  case,  the  giving  of  this 
instruction  was  error.  While  the  evidence  tended  to 
show  that  certain  statements  of  the  amount  claimed  to 
be  due  were  rendered  appellant  by  appellee,  yet  it  is 
not  clearly  shown  that  any  of  those  notices  were  sent 
to  appellant  after  November  10,  the  time  when  the  bill 
of  goods  fell  due,  and,  even  if  a  statement  were  ren- 
dered after  that  time,  it  would  be  a  question  for  the 
jury  as  to  whether  or  not  the  mere  rendering  of  said 
statement  by  appellee,  without  objection  on  the  part 
of  appellant,  was  for  such  a  length  of  time  prior  to 
the  bringing  of  said  suit  as  would  warrant  the  jury 
in  finding  that  such  failure  to  object  would  amount  to 
an  account  stated.  It  is  stated  by  the  editor  in  1 
Corpus  Juris  at  page  678,  see.  249:  ^'An  account 
stated  is  an  agreement  between  parties  Vho  have  had 
previous  transactions  of  a  monetary  character  that  all 
the  items  of  the  account  representing  such  transac- 
tions, and  the  balance  struck,  are  correct,  together  with 
a  promise,  express  or  implied,  for  the  payment  of  such 
balance."  This  same  author  says  in  the  same  volume 
on  page  683,  sec.  259:  **To  constitute,  an  account 
stated  each  party  must  understand  the  transaction  as 
a  final  adjustment  of  the  respective  demands  between 
them  taken  into  consideration  in  the  accounting. 
Hence,  the  binding  force  of  an  account  stated  will  not 
be  given  to  the  mere  furnishing  of  an  account  or  other 
transaction  which  was  not  with  a  view  to  asserting  a 
claim,  establishing  a  balance  due,  or  finally  adjusting 
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the  matters  of  account  between  the  parties." 

In  State  v.  Illinois  Cent.  R.  Co.,  246  111.  188,  the  conrt 
at  page  241  says:  **A  stated  account  is  an  acknowl- 
edgment of  an  existing  condition  of  liability  of  the 
parties,  from  which  the  law  implies  a  promise  to  pay 
the  balance  thus  acknowledged  to  be  due.  The  terms 
'* stated''  and  ^'settled''  accounts  are  sometimes  used 
as  equivalent  expressions.  (1  Cyc.  364,  and  cases 
cited ;  1  Words  and  Phrases,  p.  93 ;  1  Encyc.  of  L.  &  P.  • 
728,  and  cases  cited;  Chicago,  M.  <&  St.  P,  Ry.  Co.  v. 
Clark,  92  Fed.  968;  McDow  v.  Brovm,  2  S.  C.  95.) " 

In  Atlas  Ry.  Supply  Co.  v.  Forster,  Waterbury  S 
Co.,  123  111.  App.  558,  the  court,  in  discussing  this  ques- 
tion, at  page  560  says:  ** There  must  be  proof  of  ap- 
pellant's assent  to  the  account  rendered  or  sum  de- 
manded either  express,  or  else  implied  from  a  failure 
to  object  within  a  reasonable  time  after  presentation 
of  appellee's  statement  of  account.  Amer,  &  Eng. 
Encyc.  of  Law,  vol.  1,  art.  'Account  Stated';  King  v. 
Machcsney,  88  111.  App.  341;  Peterson  (&  Co.  v.  ]Va- 
chowski,  86  111.  App.  661;  Greenleaf  on  Evidence  (13th 
Ed.),  sec.  197." 

In  Dean  (&  Son,  Ltd.  v.  W.  B.  Conkey  Co.,  180  HI. 
App.  162,  the  court  at  page  179  says:  **  *Whei:e  an 
account  is  rendered  by  one  party  to  another  and  is  re- 
tained by  the  latter  beyond  a  reasonable  time  without 
objection,  this  constitutes  a  recognition  by  the  latter 
of  the  correctness  of  the  account  and  establishes  an 
account  stated.  *  ♦  ♦  When  the  facts  are  undis- 
puted the  question  is  for  the  court,  but  when  the  facts 
are  in  dispute  in  a  common-law  action  the  question 
should  be  submitted  to  the  jury  under  proper  instruc- 
tions.' See  also  Northwestern  Fuel  Co.  v.  Western 
Fuel  Co.,  144  111.  App.  92;  Rudolph  Wurlitzer  Co.  v. 
Dickinson,  153  HI.  App.  36;  Pickham  v.  Illinois,  I.  (& 
M.  Ry.  Co.,  153  111.  App.  281;  Dick  v.  Zimmerman,  207 
ni.  636." 

It  was  therefore  a  question  for  the  jury  as  to 
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whether  the  rendering  of  the  account  which  the  evi- 
dence tencjs  to  show  appellee  rendered  appellant,  and 
which  the  evidence  tends  to  show  was  not  objected  to, 
was  sufficient  to  constitute  an  admission  by  appellant 
that  the  amount  stated  therein  was  correct,  or,  in  other 
words,  to  an  account  stated. 

We  have  examined  instructions  Nos.  2  and  3,  given 
f  in  behalf  of  appellee,  and  are  of  the  opinion  that  there 
.  was  no  substantial  error  in  the  giving  of  these  instruc- 
tions.   Instruction  No.  4  is  as  follows : 

*'The  court  instructs  the  jury  that  the  current 
market  price  of  an  article  is  determined  by  the  market 
as  published  by  trade  review  or  the  prices  prevailing 
generally  in  the  locality  in  question;  special  sales  by 
one  or  two  or  more  dealers  do  not  determine  the  cur- 
rent market  price  o$  an  article  unless  such  prices  have 
been  met  generally  by  dealers  in  such  articles.*' 

This  instruction  is  abstract  in  form,  and  in  our  judg- 
ment the  giving  of  the  same  without  some  instruction 
explaining  to  the  jury  what  is  meant  by  **  trade  re- 
view" had  a  tendency  to  mislead  the  jury  and  the  giv- 
ing of  the  same  was  erroneous. 

It  is  next  contended  by  appellant  that  the  verdict  of 
the  jury  is  excessive,  it  being  the  contention  of  appel- 
lant that  it  expended  some  $30  for  repairs  on  said 
machines  and  that  appellee  was  to  make  these  repairs. 
The  evidence  in  the  record  discloses  that  it  had  been 
the  custom  of  appellee  to  make  said  repairs,  but  there 
is  nothing  in  the  contract  or  in  the  evidence  to  warrant 
the  conclusion  that  this  was  a  part  of  the  contract  of 
sale.  We  are  of  the  opinion,  therefore,  that  this  as- 
signment of  error  is  not  well  taken. 

It  is  also  contended  by  the  appellant  that  it  should 
not  be  bound  by  the  contract  which  it  signed  with  the 
Vitanola  Company  for  the  reason  that  it  did  not  make 
an  initial  purchase  as  specified  in  the  contract,  and 
that  therefore  the  contract  did  not  take  effect  We 
do  not  think  that  appellant  is  in  a  position  to  make 
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this  objection  and  said  assignment  of  error,  therefore, 
is  not  well  taken.  , 

It  is  next  insisted  by  appellant  that  the  instructions 
given  on  behalf  of  appellee  are  erroneous  because  they 
do  not  in  express  terms  require  the  plaintiff  to  prove 
his  case  by  a  preponderance  of  the  evidence.  Ordi- 
narily, in  some  of  the  instructions  offered,  the  jury  are 
directly  told  that  the  plaintiff  must  prove  his  case  by 
a  preponderance  of  the  evidence,  and  we  think  that  this 
is  the  better  practice.  The  instructions,  however,  are 
not  erroneous  by  reason  of  the  failure  to  contain  that 
provision.  In  Donk  Bros.  Coal  <&  Coke  Co.  v.  Thil,  228 
111.  233,  the  court  at  page  243  says:  **The  objection 
that  the  instruction  uses  the  expression,  'as  the  jury 
may  believe  froi9  the  evidence,'  omitting  the  word 
'preponderance'  before  the  word  'evidence,'  we  do 
not  regard  as  tenable.  This  form  of  expression  has 
been  employed  so  long  by  courts  and  lawyers  as  to 
become  a  fixed  practice.  ♦  ♦  *  <lf  you  believe  from , 
the  evidence'  means  no  more  nor  no  less  than  'if  you 
believe  from  a  preponderance  of  the  evidence.'  The 
fact  that  the  belief  of  the  jury  is  based  on  the  evidence 
is  the  essential  thing.  The  fact  that  the  jury  have  a 
fixed  belief  based  on  the  evidence  necessarily  presup- 
poses that  the  preponderance  of  the  evidence  is,  at 
least  in  the  opinion  of  the  jury,  in  accordance  with 
such  belief." 

For  the  reasons  above  set  forth,  the  judgment  of  the 
trial  court  will  be  reversed  and  the  cause  will  be  re- 
manded. 

Reversed  and  remanded. 
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Fannie  Scott,  Appellee,  y.  Bankers'  Auto  Insurance 
Association,  Appellant. 

1.  Appeal  aito  ebbob — waiver  of  assignment  of  error  by  failure 
to  argue.  An  assignment  of  error  on  the  sustaining  of  a  demurrer 
to  a  special  plea  which  was  not  argued  was  deemed  waived. 

2.  Insubance — question  as  to  person  making  answers  to  applica^ 
cation  for  automobile  policy  as  one  of  fact.  Where  the  evidence 
was  conflicting  as  to  whether  questions  in  an  application  for  auto- 
mobile insurance  and  in  the  proof  of  loss,  relating  to  the  model  of 
the  car,  were  answered  by  the  insured  or  whether  the  agent  sup- 
plied the  information.  It  was  for  the  Jury  to  say  what  the  evidence 
was  in  regard  thereto. 

3.  Insurance — notice  to  agent  as  effecting  waiver  of  forfeiture  of 
policy  for  misstatement  in  application.  Notice  to  the  agent,  at  the 
time  of  the  application  for  the  insurance,  of  facts  material  to  the 
risk,  is  notice  to  the  insurer,  and  will  prevent  it  from  insisting 
upon  a  forfeiture  for  causes  within  the  knowledge  of  the  agent. 

4.  IN8UBANC?E — cffcct  of  misstating  model  of  automohile  in  appli- 
cation for  policy.  A  statement  in  an  application  for  automobile  in- 
surance that  the  model  was  one  of  1915  instead  of  1912  did  not  of 
itself  bar  the  insured  from  recovering. 

5.  Insubance — effect  of  misstating  cost  of  automohile  in  applica- 
tion for  policy.  A  statement  in  an  application  for  automobile  in- 
surance that  the  machine  had  cost  $800  instead  of  $700  did  not 
amount  to  a  warranty  and  was  not,  under  the  circumstances,  such 
a  misstatement  as  vitiated  the  policy. 

6.  Appeal  and  ebbob — remittitur  (w  curing  error  in  refusing  in- 
struction stating  maximum  recoverable.  In  an  action  t6  recover 
under  an  automobile  insurance  policy,  error  in  refusing  an  instruc- 
tion stating  that  under  the  terms  of  the  policy  plaintiff's  damages 
could  not  exceed  a  stated  amount  could  be  cured  by  a  remittitur. 

Appeal  from  the  City  Court  of  East  St.  Louis;  the  Hon.  Silas 
Cook,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1921.  Affirmed  on  remittitur;  otherwise  reversed  and  remanded. 
Opinion  filed  March  24,  1922. 

Kbamee,  Kramer  &  Campbell  and  B.  E.  Costello, 
for  appellant. 


Beasley  &  ZuLLEY,  f OF  appellee. 
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Mr.  Justice  Boggs  delivered  the  opinion  of  the 
,  court. 

An  action  in  assumpsit  was  instituted  by  appellee 
against  appellant  in  the  City  Court  of  East  St.  Louis 
on  a  policy  of  insurance  issued  by  appellant  to  ap- 
])ellee  on  her  automobile. 

The  declaration,  consisting  of  one  count,  is  based 
upon  an  insurance  policy  issued  by  appellant  to  ap- 
pellee, dated  July  30,  1919,  on  her  automobile,  insur- 
ing her  against  loss  by  fire,  in  an  amount  not  exceed- 
ing $625,  and  for  damages  by  collision,  etc.  To  said 
declaration  appellant  filed  a  plea  of  the  general  issue 
and  two  special  pleas.  The  first  special  plea  alleges, 
in  substance,  that  appellee,  in  an  application  for  in- 
surance and  otherwise,  misrepreselited  the  model  of 
said  automobile  and  the  price  paid  therefor.  The 
second  special  plea  alleges,  in  substance,  that  appellee 
did  not  pay  the  premium  and  assessments  due  upon 
said  policy  or  any  of  them  when  due  or  at  any,  other 
time.  A  demurrer  filed  to  the  second  special  plea  was 
sustained  by  the  court.  Appellant  elected  to  stand  by 
its  said  plea.  Issues  were  joined  and  the  case  was 
tried  before  a  jury,  resulting  in  a  verdict  and  judg- 
ment in  favor  of  appellee  for  $625.  To  reverse  said 
judgment  this  appeal  is  prosecuted. 

The  grounds  relied  upon  by  appellant  for  a  reversal 
of  the  judgment  in  this  case  are  that  the  court  erred  in 
sustaining  appellee's  demurrer  to  said  second  special 
plea ;  that  the  verdict  is  against  the  manifest  weight  of 
the  evidence,  and  that  the  court  erred  in  giving  ap- 
pellee's first  instruction  and  in  refusing  appellant's 
instruction  **D.'* 

The  assignment  of  error  on  the  sustaining  6f  the 
demurrer  to  appellant's  second  special  plea  was  not 
argued  by  appellant  and  therefore,  under  the  rules  of 
this  court,  is  deemed  waived. 

The  record  discloses  that  appellee  purchased  said 
automobile,  a  secondhand  Pierce  Arrow,  in  the  year 
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1918,  and  that  she  paid  therefor  the  sum  of  $700.  That 
on  July  30,  1919,  a  policy  of  insurance  was  issued 
thereon  by  appellant,  insuring  appellee  against  loss  by 
fire  in  an  amount  not  exceeding  $625.  The  evidence 
further  discloses  that  on  September  14,  1920,  while 
driving  from  Love  joy  to  Alton,  Illinois,  appellee's  car 
caught  on  fire  and  was  practically  destroyed  there- 
from. Notice  was  given  to  appellant  of  said  loss  with- 
in the  time  prescribed  by  said  policy. 

It  is  insisted  by  appellant  that  appellee  falsely  rep- 
resented to  appellant  company  that  said  automobile 
was  a  1915  model  and  that  she  paid  therefor  the  sum 
of  $800,  whereas,  said  automobile  was  either  a  1911  or 
1912  model  and  appellee  paid  therefor  the  sum  of  $700; 
that  these  representations  were  material  and  that  un- 
der the  application  signed  by  appellee  they  were  made 
warranties. 

The  provision  of  the  contract  referred  to  is  as  fol- 
lows: ''This  entire  contract  shall  be  void  if  the  sub- 
scriber has  concealed  or  misrepresented  in  writing  or 
otherwise,  material  facts  or  circumstances  concerning 
this  insurance  or  the  subject  thereof;  or  in  case  of 
any  fraud  of  false  swearing  by  the  subscriber  touch- 
ing any  matter  relating  to  this  insurance  or  the  sub- 
ject thereof,  whether  before  or  after  loss.''  The  law 
of  this  State  is  well  settled  in  its  application  to  insur- 
ance contracts,  that  a  misrepresentation  of  a  material 
fact,  in  reliance  upon  which  a  contract  of  insurance  is 
issued,  will  void  the  contract.  United  States  Fidelity 
d  Guaranty  Co.  v.  First  Nat.  Bank  of  Dundee,  233  HI. 
475-481. 

Counsel  for  appellee,  however,  in  answer  to  this 
proi)osition,  contend  that  the  statements  made  by  ai>- 
pellee  were  representations  of  fact  and  not  warranties 
and  that,  so  far  as  the  model  of  the  car  is  concerned, 
the  record  discloses  that  appellee  had  nothing  to  do 
with  the  filling  out  of  the  application,  that  that  was 
done  by  the  agent  of  the  company,  after  having  in- 
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spected  said  car.     Appellee  testified,  in  connection 
therewith,  to  the  effect  that  a  Mr.  Kosly,  an  agent  of 
appellant,  came  to  the  restaurant  where  she  was  em- 
ployed for  the  purpose  of  soliciting  her  to  procure  a 
policy  of  insurance  on  her  said  automobile;  that  after 
he  had  explained  the  different  lines  of  insurance  and 
cost  of  same,  she  stated  to  him  that  she  only  wanted 
collision  or  fire  insurance;  that  she  then  took  him  to 
where  the  machine  was  located  and  that,  after  getting 
what  information  he  wanted,  he  left;  that  said  agent 
never  said  anything  to  her  about  the  model  of  the  car; 
that  she  did  not  know  what  ''the  model"  of  the  car  re- 
ferred to;  that  the  agent  got  the  model  of  the  car  off 
of  the  machine;  and  that  the  figures  1915  in  said  appli- 
cation were  not  made  by  her.    Appellee  further  testi- 
fied that  Kosly,  after  having  examined  the  car,  went 
away  aad  that  thereafter  a  Mr.  Miller  came  to  see  her 
and  stated  that  she  had  forgotten  to  sign  the  applica- 
tion and  asked  her  to  sign  the  same.    Appellee  also 
testified  that  she  did  not  read  the  paper  nor  did  he  read 
it  to  her,  before  she  signed  it.    In  the  proofs  of  loss 
filed  by  appellee  it  was  stated  that  the  automobile  was 
a  1912  model.    Appellee  testified,  in  reference  thereto, 
that  when  Mr.  Ferguson,  an  agent  of  appellant  com- 
pany, and  who  assisted  her  in  making  out  the  proofs  of 
loss,  asked  her  as  to  the  model  of  the  car,  that  she  stated 
to  him  she  did  not  know  what  it  was,  but  that  when  she 
got  back  home  she  would  look  at  the  policy  and  'phone 
him.    That  he  replied,  ''Oh,  it  is  about  a  1912";  that 
that  is  the  way  in  which  the  answer  in  said  proof  of 
loss  as  to  the  model  came  to  be  1912.    She  further  tes- 
tified she  does  not  know  whether  it  was  read  to  her  be- 
fore she  signed  it  or  not     Another  document  was 
signed  by  appellee  in  connection  with  proof  of  loss  in 
which  the  model  of  the  car  was  given  as  1915.    She 
further  testified  in  connection  thereto  it  was  not  in  her 
handwriting;  that  a  Mr.  Doscher  wrote  that  in  the 
proof  and  that  he  got  the  date  off  of  the  policy. 

Vol.  CCXXIV  8» 
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The  evidence  on  the  part  of  appellant  tends  to  the 
effect  that  the  questions  in  the  proof  of  loss  were  all 
asked  of  Mrs.  Scott  and  that  her  answers  thereto  were 
correctly  written  down  in  said  proof.  The  evidence, 
therefore,  in  reference  to  these  matters  being  conflict- 
ing, it  was  for  the  jury  to  say  what  the  evidence  was  in 
regard  thereto.  If  the  testimony  of  appellee  to  the  ef- 
fect that  the  agent  of  appellant  examined  the  automo- 
bile in  question  before  the  application  was  taken  and 
that  on  his  examination  thereof  he  filled  in  the  answer 
with  reference  to  the  model  of  the  car  be  taken  as  true, 
then  the  notice  to  the  agent  would  be  notice  to  the  com- 
pany and  the  company  would  be  bound  thereby.  Home 
Ins,  Co.  of  New  York  v.  Mendenhall,  164  HI.  458*; 
Phcenix  Ins.  Co.  v.  Stocks,  149  111.  319-329 ;  Phoenix  Ins. 
V.  Hart,  149  HI.  513-522;  Weisguth  v.  Supreme  Tribe 
Ben  Hur,  272  HI.  541-548. 

In  Phoenix  Ins.  Co.  v.  Hart,  supra,  at  page  522,  the 
court  says:  **The  cases  are  not  uniform  throughout 
the  country  in  respect  of  when  notice  to  or  knowledge 
of  the  agent,  or  representations  by  him,  will  bind  the 
company.  In  this  State,  however,  the  decisions  are 
imiform  that  notice  to  the  agent,  at  the  time  of  the 
application  for  the  insurance,  of  facts  material  to  the 
risk,  is  notice  to  the  insurer,  and  will  prevent  it  from 
insisting  upon  a  forfeiture  for  causes  within  the  knowl- 
edge of  the  agent.  Atlantic  Ins.  Co.  v.  Wright,  22  111. 
473;  Farmers'  &  Merchants'  Ins.  Co.  v.  Shesnut,  50 
111.  116 ;  Commercial  Ins.  Co.  v.  Ives,  56  HI.  402 ;  Andes 
Ins.  Co.  V.  Fish,  71  111.  620;  St.  Paul  Fire  &  Marine  Ins. 
Co.  V.  Wells,  89  111.  82 ;  American  Ins.  Co.  v.  Luttrell, 
89  111.  314;  Union  Ins.  Co.  v.  Chipp,  93  111.  96;  Ger- 
mania  Fire  Ins.  Co.  v.  McKee,  94  HI.  494;  Phcenix  Ins. 
Co.  V.  Stocks,  U91]l.  319.'' 

We  hold,  therefore,  that  the  statement  in  the  appli- 
cation to  the  effect  that  the  model  of  the  automobile  in 
question  was  1915  iustead  of  1912  would  not  \itiate  the 
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policy  and  would  not,  in  and  of  itself,  bar  appellee  from 
a  right  of  recovery. 

We  do  not  think  the  statement  in  the  application 
with  reference  to  the  value  of  the  car  under  the  pro- 
%'isions  of  the  policy  amount  to  a  warranty  and  we  do 
not  think  the  fact  that  the  application  stated  the  cost 
of  the  car  to  be  $800,  whereas  the  evidence  shows  the 
cost  of  the  car  to  have  been  $700,  is,  on  the  record  in 
this  case,  such  a  misstatement  of  fact  as  will  vitiate  the 
policy.  The  record  tends  to  show  that,  in  addition  to 
the  $700  paid  by  appellee  on  the  purchase  of  the  car, 
she  afterwards  purchased  accessories,  consisting  of  a 
new  tire,  etc.,  in  addition  thereto,  so  that  the  discrep- 
ancy in  the  representation  with  reference  to  the  value 
of  the  car  we  do  not  consider  serious. 

In  Weisgiith  v.  Supreme  Tribe  Ben  Eur,  supra,  the 
court  at  page  546  says :  ''It  is  only  in  cases  where  the 
policy  will  admit  of  no  other  construction  that  a  state- 
ment contained  therein  will  be  construed  as  a  war- 
ranty. *The  doctrine  of  warranty,  in  the  law  of  insur- 
ance is  one  of  great  rigor  and  frequently  operates 
very  harshly  upon  the  assured,  and  courts  will  never 
construe  a,  statement  as  a  warranty  unless  the  lan- 
guage of  the  policy  is  so  clear  as  to  preclude  any  other 
construction.'  Spence  v.  Central  Accident  Ins,  Co., 
236  111.  444.''  We  hold,  therefore,  that  the  verdict  of 
the  jury  is  not  against  the  manifest  weight  of  the  evi- 
dence. 

It  is  next  insisted  that  the  court  erred  in  giving  the 
first  instruction  given  on  behalf  of  appellee.  We  have 
examined  this  instruction  and  while  it  is  not  as  care- 
fully guarded  in  some  of  its  features  as  it  should  have 
been,  we  find  no  substantial  objection  thereto  and  hold 
that  there  was  no  reversible  error  in  the  giving  of  the' 
same. 

It  is  next  contended  by  appellant  that  the  court 
erred  in  refusing  to  give  instruction  '*D"  offered  on 
behalf  of  appellant.     This  instruction  is  as  follows: 
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''If  it  becomes  necessary  for  you  to  determine  the 
amount  of  damages  in  this  case,  the  court  instructs  you 
that  under  the  terms  of  the  policy  in  evidence,  plain- 
tiff's damages  cannot  exceed  the  sum  of  four  hundred 
fifty  ($450)  dollars."  An  examination  of  the  record 
leads  us  to  the  conclusion  that  the  court  erred  in  refus- 
ing this  instruction. 

Among  other  things,  the  policy  sued  on  contains  the 
following  provisions:  **The  maximum  amount  that 
any  subscriber  may  obtain  under  the  provisions  of 
clauses  (a)  and  (b)  of  Part  I  will  be  determined  by  the 
ag;e  of  the  automobile  covered;  ♦  ♦  ♦  fifth  year  or 
season,  one-fifth  of  the  list  price,  and  in  no  case  to 
exceed  four  hundred  fifty  dollars  ($450.00)  on  any  one 
automobile." 

The  record  in  this  case  discloses  that  appellee's  auto- 
mobile had  been  in  use  at  least  5  years  and  therefore, 
under  the  provisions  of  the  policy,  the  maximum 
amount  for  which  she  could  recover  would  be  $450,  and, 
inasmuch  as'appellant  seems  to  concedcyif  appellee  is 
entitled  to  recover,  she  is  entitled  to  recover  $450,  the 
error  of  refusing  this  instruction  can  be  cured  by  a 
remittitur  on  the  part  of  appellee.  We,  therefore, 
order  that  if  appellee,  within  twenty  days  from  the 
filing  of  this  opinion,  shall  enter  a  remittitur  of  $175, 
so  as  to  reduce  the  judgment  to  $450,  the  judgment  will 
be  affirmed;  otherwise,  the  judgment  of  the  trial  court 
will  be  reversed  and  remanded  for  failure  to  give  ap- 
pellant's instruction  **D"  and  for  the  reason  that  the 
verdict  on  the  record  in  the  case  is  excessive  in  the 
amoimt  stated. 

Affirmed  on  remittitur;  otherwise  reversed  and  re- 
manded. 
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Lena  O'Connor^  Appellee^  t.  Alaminnm  Ore  Company, 

Appellant. 

1.  Nuisance — sufficiency  of  declaration  in  action  for  personal  in- 
jury. Where,  in  an  action  for  injuries  caused  by  the  lodgment  in 
plaintiff's  eye  of  a  substance  alleged  to  have  been  blown  from  de- 
fendant's manufacturing  plant,  both  parties  argued  the  case  as  if 
based  on  negligence,  but  the  declaration  stated  a  typical  case  of 
nuisance,  except  that  the  damages  were  for  personal  injury  instead 
of  the  deprivation  of  the  comfortable  use  and  enjoyment  of  real 
estate,  the  rule  was  applied  that  if  the  facts  alleged  of  themselves 
constitute  a  nuisance,  it  is  not  necessary  to  further  characterize 
them  by  the  use  of  the  word  "nuisance,"  nor  is  it  necessary  to  al- 
lege negligence. 

2.  NxnsANCE — right  of  action  for  personal  injury  caused  ty  opera- 
tion of  plant.  Where  a  manufacturing  plant  is  operated  in  such 
manner  that  dangerous  acids,  gasses,  etc.,  are  carried  by  the  wind 
into,  over  and  upon  a  neighbor's  residence,  and  he  was  deprived 
of  the  comfortable  use  and  enjoyment  of  his  property,  the  owner 
of  the  plant  would  be  liable  for  a  nuisance;  and  if  such  neighbor 
received  a  personal  injury  from  some  of  the  things  so  thrown  into 
the  air  and  upon  his  property,  there  would  appear  to  be  no  reason, 
in  principle,  why  he  should  not  be  entitled  to  recover  for  that 
injury. 

3.  Nuisance — admissiWity  of  evidence  of  experience  of  others  in 
action  for  personal  injury.  In  an  action  against  the  owner  of  a 
manufacturing  plant  for  injuries  alleged  to  have  been  sustained 
by  the  lodgmeht  in  plaintiffs  eye  of  a  substance  blown  from  such 
plant,  it  would  have  been  competent,  in  order  to  charge  defendant 
with  knowledge,  to  have  proven  the  experience  of  others  with  refer- 
ence to  the  effect  on  them  of  matter  thus  escaping  from  defend- 
ant's plant,  or  when  the  wind  was  blowing  from  the  plant,  but  it 
was  error  to  admit  experiences  subsequent  to  the  accident  in  ques- 
tion. 

4.  Nuisance — inadmissihility  of  evidence  of  damage  to  property 
in  action  for  personal  injury.    In  an  action  to  recover  damages  al- 
leged to  have  been  received  through  substances  escaping  from  a  ^ 
nuisance  maintained  by  defendant,  it  is  not  proper  to  admit  evi- 
dence of  damage  to  vegetation  through  such  substances. 

5.  Nuisance — insufficiency  of  evidence  to  support  verdict  for 
plaintiff  in  action  for  personal  injury  through  operation  of  plant. 
In  an  action  against  the  owner  of  a  manufacturing  plant  for  in- 
juries alleged  to  have  been  sustained  by  the  lodgment  in  plaintiff's 
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eye  of  a  substance  blown  from  i^uch  plant,  the  Judgment  for  plain- 
tiff was  reversed  without  remanding,  where  the  evidence  bearing 
upon  plaintiffs  case  was  wholly  circumstantial  and  there  was  no 
evidence  to  the  effect  that  defendant's  plant  was  in  operation  at 
the  time  the  accident  occurred  nor  that  any  substances  escaped 
when  the  plant  was  not  in  operation,  nor  from  which  direction  the 
wind  was  blowing  nor  that  it  was  blowing  from  defendant's  plant, 
and  where  no  one  knew  what  the  substance  was  nor  where  it  came 
from. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county;  the  Hon.  Loms 
Bebnbeuteb,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1921.  Reversed  with  finding  of  facts.  Opinion  filed  April  6, 
1922. 

Kramer,  Kjiambb  &  Campbell,  for  appellant. 
W.  E.  Knowles  and  T.  M.  Webb,  for  appellee. 

Mb.  Justice  Babby  delivered  the  opinion  of  the  court. 

Appellee  recovered  a  judgment  for  $3,000  for  an 
injury  to  her  eye  alleged  to  have  been  caused  by  appel- 
lant. She  charged  in  her  declaration  that  appellant 
was  possessed  of  divers  large  buildings  equipped  with 
engines,  furnaces,  blasts,  boilers,  kilns,  digestors, 
presses,  pipes,  tunnels  and  flues,  and  was  engaged  in 
the  manufacture  of  various  products  for  its  own  use 
and  sale  and  used  in  that  work  said  engines,  etc., 
aforesaid,  and  kept  liquor,  lime,  soda  ash,  acids,  clay, 
minerals,  oils  and  ores  and  used  them  in  the  manufac- 
ture of  its  said  products;  that  dust  and  portions  of 
said  materials  escaped  and  commingled,  which  would 
injure  a  person  when  coining  in  contact  with  him,  and 
were  carried  away  by  the  elements  into  the  premises 
of  persons  who  resided  near  said  buildings  and 
thereby  such  persons  were  subjected  to  danger  to  their 
health  and  lives,  by  reason  thereof  of  which  appel- 
lant had  knowledge  or  by  the  exercise  of  due  care 
ought  to  have  known ;  that  appellee  resided  near  said 
buildings  and  that  while  in  the  performance  of  her 
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household  duties  in  and  about  her  said  premises,  an 
escaped  body  of  said  materials  was  blown  into  her 
eye  which  was  thereby  injured. 

Both  parties  have  argued  the  case  as  if  it  were  based 
on  negligence.  The  declaration  states  a  typical  case 
of  nuisance  except  that  the  damages  claimed  are  for 
a  personal  injury  instead  of  a  deprivation  of  the  com- 
fortable use  and  enjoyment  of  real  estate.  If  the  facts 
alleged,  of  themselves,  constitute  a  nuisance,  it  is  not 
necessary  to  further  characterize  them  by  the  use  of 
the  word  ''nuisance,''  nor  is  it  necessary  to  aver  or 
prove  negligence.  Laflin  <&  Rand  Powder  Co.  v.  Tear- 
ney,  131  111.  322. 

A  private  nuisance  is  defined  to  be  anything  done 
to  hurt  or  annoyance  of  the  lands,  tenements  or  here- 
ditaments of  another.  Any  unwarrantable,  unreason- 
able or  unlawful  use  by  a  person  of  his  own  property, 
real  or  personal,  to  the  injury  of  another,  comes  within 
the  definition  stated,  and  renders  the  owner  or  pos- 
sessor liable  for  all  damages  arising  from  such  use. 
Laflin  &  Rand  Powder  Co.  v.  Tearney,  supra.  The 
Supreme  Court  of  this  State  as  well  as  the  Appellate 
Courts  Lave  sustained  recoveries  where  plaintiffs 
brought  suits  because  of  nuisances  which  deprived 
them  of  the  comfortable  use  and  enjoyment  of  their 
residence  properties.  So  far  as  we  are  advised,  the 
Supreme  Court  has  never  passfed  upon  the  question 
as  to  whether  a  recovery  may  be  had  on  the  ground 
that  a  plaintiff  has  suffered  a  personal  injury  or  that 
his  personal  property  has  been  damaged  by  a  nui- 
sance independent  of  and  apart  from  any  injury  to 
real  estate  or  the  use  and  enjoyment  thereof. 

The  Appellate  Court  of  the  Third  District  recog- 
nized the  right  of  a  plaintiff  to  recover  for  a  nuisance 
which  damaged  a  stock  of  merchandise.  Kuhn  v.  Illi- 
nois Cent.  R.  Co.y  111  111.  App.  323.  Present  day  de- 
cisions are  to  the  effect  that  the  term  ** nuisance" 
extends  to  everj^thing  that  endangers  life  or  health, 
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gives  offense  to  the  senses,  violates  the  laws  of  de- 
cency, or  obstructs  the  reasonable  and  comfortable  use 
of  property.    20  R.  C.  L.  380. 

We  are  of  the  opinion  that  if  appellant  operated 
its  plant  in  such  a  manner  that  dangerous  acids,  gases, 
smoke,  dust,  etc.,  were  thrown  into  the  air  md  were 
carried  by  the  wind  into,  over  and  upon  plaintiff's 
residence,  and  that  she  was  deprived  of  the  comfor- 
table use  and  enjoyment  of  her  property  by  reason 
thereof,  appellant  would  be  liable  for  maintaining  a 
nuisance.  If  she  received  a  personal  injury  from 
some  of  the  things  thus  thrown  into  the  air  and  upon 
her  property,  we  see  no  reason,  on  principle,  why  she 
should  not  be  entitled  to  recover. 

Appellee  testified  that  on  March  19,  1920,  at  about 
7 :30  a,  m.  she  stepped  out  on  her  back  porch  to  go  to 
a  hydrant  in  the  yard  for  some  water,  and  when  about 
3  or  4  feet  outside  the  door  something,  struck  her  in 
the  eye  and  burned  severely.  She  does  not  know  what 
hit  her,  whether  it  was  wet  or  dry,  or  whether  it  was 
a  solid  substance  or  water  but  it  felt  like  a  raindrop. 
She  wiped  her  eye  with  her  hand,  bathed  it  with  water 
at  the  hydrant  and  kept  rubbing  it  until  she  got  it 
out  and  the  eye  kept  on  hurting.  She  does  not  say 
that  she  saw  what  she  got  out  of  her  eye,  but  that  it 
was  not  a  hard  substance.  She  says  that,  her  eye 
burned  all  day;  that  there  was  severe  pain,  like  tak- 
ing a  bunch  of  needles  and  sticking  them  in  the  eye; 
that  she  was  not  able  to  sleep  that  night  and  next 
morning  the  eye  was  swollen  closed;  that  she  then 
went  to  a  doctor  who  treated  her  for  several  months ; 
that  during  the  first  weeks  she  had  severe  pains  day 
and  night.  She  says  that  quite  often,  prior  to  the 
injury,  she  had  felt  particles  of  something  strike  her 
on  the  hand  and  face  and  in  the  eye  that  felt  like  the 
pricks  of  a  needle. 

When  her  physician  examined  the  eye,  the  day  after 
the  accident,  he  says  it  was  inflamed  and  looked  as  if 


Digitized  by  CjOOQ IC 


FouBTH  District — April,  1922.  617 

O'Connor  t.  Aluminum  Ore  Co.,  224  111.  App.  613. 

there  was  some  foreign  body  in  it,  but  found  none; 
that-  the  injury  caused  a  corneal  ulcer,  which  could 
have  been  produced  by  many  substances  such  as  an 
acid,  alkali  or  foreign  body;  that  there  is  a  depression 
in  the  cornea  about  the  width  of  a  pin,  about  1-8  inch 
long  and  about  1-32  inch  deep  and  that  the  eye  is  now 
about  3-4  as  good  as  normal. 

Appellee  averred  in  her  declaration  that  some  of  the 
particles  that  escaped  from  appellant's  building  would 
injure  the  flesh  of  those  with  whom  it  would  come  in 
contact  and  that  they  were  carried  by  the  wind  on  and 
into  the  residences  of  persons  in  that  vicinity  and 
thereby  such  persons  were  subjected  to  great  danger 
to  their  health  and  lives,  all  of  which  appellant  knew, 
or  by  the  exercise  of  due  care  should  have  known. 

To  charge  appellant  with  knowledge,  it  was  compe- 
tent'for  appellee  to  prove  the  experience  of  other  per- 
sons with  reference  to  the  effect  on  them  of  matter 
that  escaped  from  appellant's  plant  and  fell  on  them 
when  in  that  vicinity,  or  when  the  wind  was  blowing 
from  the  direction  of  the  plant.  We  cannot  under- 
stand how  occurrences  subsequent  to  the  accident 
would  tend  to  prove  that  issue.  Witnesses  were  al- 
lowed to  give  their  experiences  since  the  injury  to 
appellee  and  over  objections  of  appellant. 

One  was  allowed  to  testify  that  October  13,  1920, 
was  a  very  windy  day  and  that  when  he  was  near  the 
plant  the  wind  blew  his  hat  off  and  something  struck 
him  in  the  comer  of  the  eye  and  his  eye  was  bloodshot 
for  3  days.  Another,  that 'in  the  summer  of  1920, 
when  about  a  block  from  the  plant,  something  hit  her 
in  the  eye  which  caused  pain  and  a  burning  sensation. 
Another,  that  in  the  summer  of  1920  she  lived  about 
1,000  feet  from  the  plant  and  while  in  the  garden  on 
a  windy  day  something  flew  in  her  face  like  a  raindrop 
which  burned  and  went  away.  Another,  that  he  had 
passed  the  plant  hundreds  of  times  and  nothing  hap- 
pened to  him  until  the  last  week  in  October,  1920,  when 
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something  blew  in  his  face ;  could  not  say  what  it  was, 
but  it  burned ;  that  he  wore  cotton  gloves  and  rubbed 
his  face,  and  the  more  he  rubbed  the  more  it  burned 
and  became  sore  and  made  a  little  boil  or  pimple. 

In  our  opinion,  the  court  erred  in  admitting  the 
evidence  as  to  occurrences  subsequent  to  the  accident. 
The  court  also  erred  in  admitting  evidence  as  to  the 
effect  of  substances  coming  from  the  plant  upon  vege- 
tation in  the  vicinity  in  a  case  of  this  kind.  If  it  were 
a  suit  for  deprivation  of  the  comfortable  use  and  en- 
joyment of  real  estate  in  the  vicinity,  it  would  be 
proper. 

We  find  no  evidence  in  the  record  to  the  effect  that 
appellant's  plant  was  in  operation  at  the  time  the 
accident  occurred,  nor  is  there  any  evidence  that  sub- 
stances escaped  from  the  plant  when  it  was  not  in 
operation.  Appellee  testified  that  it  was  very  windy 
on  the  morning  in  question,  but  she  could  not  say 
from  what  direction  the  wind  was  blowing.  We  find 
no  evidence  in  the  record  that  the  wind  was  from 
the  direction  of  the  plant.  The  evidence  shows  that 
the  Southern  Rolling  Mill  and  the  main  line  of  the 
Southern  Railroad  Company  were  about  1,000  feet 
from  appellee's  residence,  and  it  shows  that  there 
were  other  residences  within  a  few  yards  of  her  resi- 
dence. 

The  evidence  bearing  upon  appellee's  case  is  wholly 
circumstantial.  If  facts  and  circumstances  are  proved 
which  lead  the  mind  with  certainty  to  the  conclusion 
that  other  facts  and  circun^stances  are  true,  such  latter 
facts  and  circumstances  may  be  accepted  and  acted 
upon  by  a  court  or  jury.  Peoria  <&  P.  U.  Rjf,  Co.  v. 
Clayberg,  107  HI.  644. 

It  cannot  be  said  that  the  existenfee  of  a  certain 
fact  may  reasonably  be  inferred  from  the  evidence 
when  the  existence  of  another  fact  inconsistent  with 
the  first  can  be,  from  the  same  evidence,  inferred  with 
equal  certainty.    A  theory  cannot  be  said  to  be  estab- 
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lished  by  circumstantial  evidence  unless  the  facts  re- 
lied on  are  of  such  a  nature  and  are  so  related  to  each 
other  that  it  is  the  only  conclusion  that  can  reason- 
ably be  drawn  from  them.  Ohio  Bldg.  Safety  Vault 
Co.  V.  Industrial  Board  of  Illinois,  277  HI.  96-102  [14 
N.  C.  C.  A.  224].  Proof  of  a  mere  possibility  is  not 
sufficient.    11  R.  C.  L.  994. 

"  It  was  incumbent  upon  appellee  to  prove  by  a  pre- 
ponderance of  the  evidence  that  something  escaped 
from  appellant's  plant  which  caused  her  injury.  Harts 
V.  Chicago  <&  A.R.  Co.,  184  HI.  App.  123. 

Can  it  be  said  that  the  only  conclusion  that  can  rea- 
sonably be  drawn  from  the  evidence  is  that  the  sub- 
stance, whatever  it  was,  that  went  into  appellee's  eye 
escaped  from  appellant's  plant!  We  do  not  think  so. 
While  the  burning  and  pricking  sensation  experienced 
by  appellee  was  much  the  same  as  that  of  others  who 
came  in  contact  with  substances  that  escaped  from  the 
plant,  yet  there  can  be  no  doubt  but  that  similar  sen- 
sations would  result  if  something  escaped  from  the 
Eolling  Mill,  a  locomotive,  her  neighbors  or  her  own 
chimney,  and  entered  her  eye.  She  says  that  she  does 
not  know  what  went  in  her  eye  but  she  rubbed  it  imtil 
she  got  it  out.  It  was  necessarily  small  and  she  did 
not  see  it  and  no  one  knows  what  it  was  or  where  it 
came  from.  To  say  that  it  came  from  appellant's 
plant,  under  the  evidence,  would  be  to  establish  the 
fact  by  a  mere  conjecture. 

The  court  should  have  directed  a  verdict  in  favor 
of  appellant,  and  as  appellee  has  had  two  trials  of  her 
case  the  judgment  will  be  reversed  with  a  finding  of 
facts. 

Reversed  with  finding  of  facts. 

The  following  finding  of  facts  will  be  incorporated 
in  the  order  of  reversal:  The  court  finds  that  the 
evidence  fails  to  prove  that  appellee's  injury  was 
caused  by  something  that  escaped  from  appellant's 
plant. 
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Caroline  Hosfeldt,  appellee,  t.  Jnllns  B.  Sdimldt  et  aL,  appellants. 
Gen.  No.  6,937. 

Action  against  the  proprietors  of  a  dramshop  and  the  owners  of 
the  premises  occupied  by  it  for  damages  resulting  from  the  sale  of 
liquor  to  plaintiff's  son,  resulting  in  his  suicide.  Judgment  for 
plaintiff.  Appeal  from  the  Circuit  Court  of  Bock  Island  county; 
the  Hon.  Emery  C.  Graves,  Judge,  presiding.  Heard  in  this  court 
at  the  April  term,  1921.  Affirmed.  Opinion  filed  February  23,  1922. 
Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

W.  L.  Rudolph,  Robert  R.  Reynolds  and  J.  T.  &  S.  R.  Kenworthy, 
for  appellants.    W.  R.  Moore  and  George  W.  Wood,  for  appellee. 

Mr.  Presiding  Justice  Dibell  delivered  the  opinion  of  the  court. 


E.  Godel  ft  Sons,  appellee,  t.  John  Barton  Payne,  agent,  appel- 
lant.    Gen.  No.  6,941. 

Action  on  the  case  to  settle  claims  arising  during  the  federal 
operation  of  the  railroads  for  the  conversion  of  a  carload  of  hama. 
Judgment  for  plaintiff.  Appeal  from  the  Circuit  Court  of  Peoria 
county;  the  Hon.  John  M.  Niehaus,  Judge,  presiding.  Heard  in  this 
court  at  the  April  term,  1921.  Affirmed.  Opinion  filed  February  23, 
1922.     Certiorari  denied  by  Supreme  Court   (making  opinion  final). 

Stevens,  Miller  &  Elliott,  for  appellant;  Silas  H.  Strawn,  Frank 
T.  Miller,  John  M.  Elliott  and  O.  P.  Westervelt,  of  counsel.  Quinn 
&  Quinn,  for  appellee;  Frank  J.  Quinn,  Charles  V.  0*Hern  and 
Harold  R.  Schradzki,  of  counseL 

Mr.  Presiding  Justice  Dibell  delivered  the  opinion  of  the  c<)urt. 


Mary  Ann  Short,  executrix,  appellee,  T.  OMcago,  Bock  Island  ft 
Pacific  Railway  Company,  appellant.    Gten.  No.  6,943. 

Action  for  the  death  of  plaintiff's  testator  when  his  truck  became 
stalled  on  defendant's  track  and  was  struck  by  a  backing  train. 
Judgment  for  plaintiff.  Appeal  from  the  Circuit  Court  of  Peoria 
county;  the  Hon.  C.  V.  Miles,  Judge,  presiding.  Heard  in  this  court 
at  the  April  term,  1921.  Affirmed.  Opinion  filed  February  23,  1922. 
Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Stevens,  Miller  &  Elliott,  O.  P.  Westervelt  and  Daniel  Taylor,  for 
appellant.    Dailey,  Miller,  McCormick  &  Radley,  for  appellee. 

Mr.  Presiding  Justice  Dibell  delivered  the  opinion  of  the  court. 


Albertina  Appleqnlst,  appellee,  v.  B.  A.  Knight  et  aL,  appellants. 
Gen.  No.  6,957. 

Bill  against  a  trustee  and  others  to  recover  for  the  misappropria- 
tion of  trust  property.  Decree  for  complainant.  Appeal  from  the 
Circuit    Court   of  Winnebago   county;    the   Hon.   Robert   K.   Welsh, 
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.fudge,  presiding.  Heard  in  this  court  at  the  April  term,  1921. 
Affirmed.    Opinion  filed  February  23,  1922. 

B.  A.,  W.  D.  &  A.  J.  Knight,  E.  D.  Keynolds  and  F.  H.  Smith, 
for  ^  appellants.  Garrett,  Maynard  &  Hull  and  Eoy  F.  Hall,  for 
appellee. 

Mr.  Presiding  Justice  Dibell  delivered  the  opinion  of  the  court. 


The  People  of  the  State  of  lUlnois,  defendant  In  error,  v.  William 
Schmidt,  plaintiff  In  error.    Gen.  No.  6,976. 

Information  for  violation  of  the  statute  concerning  the  manu- 
facture, possession  and  use  of  intoxicating  liquor  in  prohibition 
territory.  Defendant  found  guilty  and  judgment  of  fine  and  im- 
prisonment imposed,  and  the  premises  abated  as  a  nuisance.  Error 
to  the  County  Court  of  Lake  county;  the  Hon.  Perry  L.  Persons, 
Judge,  presiding.  Heard  in  this  court  at  the  October  term,  1921. 
Affirmed.     Opinion  filed  February  23,   192g. 

Alfred  F.  Tompkins  and  George  "W.  Field,  for  plaintiff  in  error; 
Sidney  H.  Block,  of  counsel.  Ashbel  V.  Smith  and  Albert  T.  Hall, 
for  defendant  in  error. 

Mr.  Presiding  Justice  Dibell  delivered  the  opinion   of  the  court. 


The  People  of  the  State  of  Illinois,  defendant  In  error,  v.  George 
and  Theressa  Sheldon.  Theressa  Sheldon,  plaintiff  In  error.  Gen. 
No.  6,977. 

Information  for  violation  of  the  liquor  laws.  Conviction  under  a 
count  charging  defendants  with  permitting  the  manufacture  of  intoxi- 
cating liquor  in  premises  owned  by  them.  Fines  and  imprisonment  im- 
posed and  premises  abated.  Error  to  the  County  Court  of  Lake 
county;  the  Hon.  Perry  L.  Persons,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1921.  Reversed  and  remanded.  Opinion 
filed  February  23,  1922. 

William  A.  Deane,  for  plaintiff  in  error;  George  W.  Field  and 
Sidney  H.  Block,  of  counseL  Ashbel  V.  Smith  and  Albert  Hall,  for 
defendant  in  error. 

Mr.  Presiding  Justice  Dibell  delivered  the  opinion  of  the  c6urt. 


Edward  Hinkley,  appellant,  ▼.  International  Harvester  Company, 
appellee.    Gen.  No.  6,980. 

Action  for  damages  for  personal  injuries  received  while  assist- 
ing defendant's  servant  in  repairing  plaintiff's  gasoline  engine, 
due  to  the  negligence  of  such  servant  in  starting  the  engine  with- 
out warning.  Judgment  for  defendant  on  a  directed  verdict.  Ap- 
peal from  the  Circuit  Court  of  Winnebago  county;  the  Hon.  Robert 
K.  Welsh,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1921.  Reversed  and  remanded.  Opinion  filed  February  23, 
1922. 

Garrett,  Maynard  &  Hull,  for  appellant.  Tosher,  North,  Welsh  & 
Linscott,  for  appellee;  William  D.  McHugh  and  David  A.  Orebaugh, 
of  counsel. 

Mr.  Presiding  Justice  Dibell  delivered  the  opinion  of  the  court. 


Isaac  Goldberg,  appellee,  v.  William  M.  Pearl,  appellant.     Gen. 
No.  7,002. 

Action  to  recover  possession  of  a  theater  building  held  by  defend- 
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ant  under  a  lease.  Judgment  for  plaintiff.  Appeal  from  the  County 
Court  of  Lake  county;  the  Hon.  Perry  L.  Persons,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1921.  Reversed  with  find- 
ing of  fact.     Opinion  filpd  February  23,  1922. 

Cooke,  Pope  &  Pope,  for  appellant.  Ralph  J.  Dady  and  Eugene 
M.  Runyard,   for   appellee. 

Mr.  Presiding  Justice   Dibell  delivered  the  opinion   of  the  court. 


William  J.  Smith,  administrator  of  the  estate  of  Melvln  D.  Haynes, 
deceased,  appellant,  v.  J.  Ernest  Brook  and  Bank  of  Antioclt,  appel- 
lees.    Gen.  No.  7,010. 

Petition  in  county  court  by  an  administrator  to  recover  a  bank 
deposit  claimed  to  be  the  property  of  deceased  at  the  time  of  his 
death.  Defendants  discharged  in  circuit  court  from  a  c.itation 
ordering  defendants  to  turn  the  certificate  of  deposit  over  £o  the 
administrator.  Appeal  from  the  Circuit  Court  of  Lake  county;  the 
Hon.  Claire  C.  Edwards,  Judge,  presiding.  Heard  in  this  court  at 
the  October  term,  1921.  Affirmed  in  part,  reversed  in  part  and 
remanded  with  directions.     Opinion  filed  February  23,  1922. 

Heydecker  &  Heydecker,  for  appellant;  C.  T.  Heydecker,  of  coun- 
sel.   Eugene  M.  Runyard,  for  appellees. 

Mr.  Presiding  Justice  Dibell  delivered  the  opinion  of  the  court. 


J.  M.  Allen,  appellee,  v.  B.  A.  Zechlln,  appellant.     Oen.  No.  7,021. 

Action  upon  a  promissory  note.  Judgment  for  plaintiff  upon  a 
directed  verdict  in  a  second  trial  after  judgments  for  plaintiff  in 
smaller  amounts  in  justice's  court  and  circuit  court.  Appeal  from 
the  County  Court  of  Will  county;  the  Hon.  George  J.  Cowing,  Judge, 
presiding.  Heard  in  this  court  at  the  October  term,  1921.  Affirmed. 
Opinion  filed  February  23,  1922. 

Albert  H.  Krusemark,  for  appellant.  Fred  W.  Walter,  for  ap- 
pellee. 

Mr.  Presiding  Justice  Dibell  delivered  the  opinion  of  the  court. 


Josephine  Pzlde,  appellee,  t.  Letitia  A.  Westgate,  appellant.  Oen. 
No.  7,0S7. 

Final  report  of  the  conservator  of  the  estate  and  person  of  appel- 
lee upon  termination  of  the  conservatorship  and  restoration  of  the 
ward  to  full  control  of  her  property.  Certain  items  disallowed  and 
appellant  ordered  to  pay  over  the  balance  due.  Appeal  from  the 
Circuit  Court  of  Kane  county;  the  Hon.  Adam  C.  Cliffe,  Judge,  pre- 
siding. Heard  in  this  court  at  the  October  term,  1921.  Affirmed. 
Opinion  filed  February  23,  1922. 

J.  C.  Murphy,  for  appellant.  John  M.  Raymond  and  John  K. 
Newhall,  for  appellee. 

Mr.  Presiding  Justice  Dibell  delivered  the  opinion  of  the  court. 


James  Bush  Cowper,  appellee,  ▼.  F.  W.  Holllday,  appellant.  Oen. 
No.  7,042. 

Bill  for  equitable  relief.  Special  demurrer  overruled,  election  to 
stand  by  demurrer,  appeal  prayed,  granted  and  perfected.  Appeal 
from  the  Circuit  Court  of  Knox  county;  the  Hon.  Walter  C.  Frank, 
Judge,  presiding.  Heard  in  this  court  at  the  October  term,  1921. 
Appeal  dismissed.    Opinion  filed  February  23,  1922. 
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Leo  P.  Baird,  for  appellant.    Marsh  &  Bice  and  Jerry  A.  Harn, 

r  appellee. 

Mr.  Presiding  Jnatice  Dibell  delivered  the  opinion  of  the  court. 


Paul  Swanlnnd,  appellant,  v.  Bockford  ft  Internrban  Bailway 
Oonipany,  appellee.    Gen.  No.  6,851. 

Action  for  damages  for  personal  injuries  received  in  a  collision 
,at  a  crossing  between  defendant's  interurban  car  and  a  motorcycle, 
in  the  side  car  of  which  plaintiff  was  riding.  Verdict  and  judgment 
for  defendant.  Appeal  from  the  Circuit  Court  of  Winnebago  county; 
the  Hon.  Bobert  K.  Welsh,  Judge,  presiding.  Heard  in  this  court  at 
the  October  term,  1920.    Affirmed.     Opinion  filed  February  23,  1922. 

Boy  F.  Hall  and  J.  E.  Goembel,  for  appellant.  Fisher,  North, 
Welsh  &  Linscott,  for  appellee. 

Mr.  Justice  Jones  delivered  the  opinion  of  ^he  court. 


Ererett  B.  Thomas,  appellee,  t.  Peoria  Bailway  Company,  appel- 
lant.   Gen.  No.  6,877. 

Action  for  damages  to  an  automobile  owned  by  plaintiff  and  struck 
by  defendant's  street  car.  Judgment  for  plaintiff.  Appeal  from 
the  County  Court  of  Peoria  county;  the  Hon.  Bobert  H.  Lovett, 
Judge,  presiding.  Heard  in  this  court  at  the  October  term,  1920. 
Affirmed.     Opinion  filed  February  23,  1922. 

Hunter,  Page  &  Kavanagh,  for  appellant.  Dailey,  Miller,  McCor- 
mick  &  Eadley,  for  appellee. 

Mr.  Justice  Jones  delivered  the  opinion  of  the  court. 


Oallaghan  h  Company,  appellee,  v.  C.  H.  Payson,  appellant.  Gen. 
No.  6,904. 

Assumpsit.  Judgment  for  plaintiff  in  justice's  court  and  in  circuit 
court  on  appeal.  Appeal  from  the  Circuit  Court  of  Iroquois  county; 
the  Hon.  Frank  L.  Hooper,  Judge,  presiding.  Heard  in  this  court 
at  the  April  term,  1921.    Affirmed.     Opinion  filed  February  23,  1922. 

C.  H.  Payson,  pro  se.    No  appearance  for  appellee. 

Mr.  Justice  Jones  delivered  the  opinion  of  the  court. 


Edward  W.  Biley,  appellee,  v.  August  Felgenhauer  and  William 
Leonard,  appellants.    Gten.  No.  6,905. 

Action  upon  a  promissory  note.  Judgment  by  confession  against 
defendants  opened  and  leave  to  plead  given.  Judgment  for  plain- 
tiff on  the  merits.  Appeal  from  the  Circuit  "Court  of  Lake  county; 
the  Hon.  Claire  C.  Edwards,  Judge,  presiding.  Heard  in  this  court 
at  the  April  term,  1921.     Affirmed.     Opinion  filed  February  23,  1922. 

B.  S.  Egan  and  E.  C.  Tobin,  for  appellants.  Castle,  Williams,  Long 
&  Castle,  for  appellee;  Howard  P.  Castle,  of  counsel. 

Mr.  Justice  Jones  delivered  the  opinion  of  the  court. 


Ward  L.  Candor  et  al.,  appellants,  t.  Community  Consolidated 
School  District  No.  115,  Mercer  County,  IllinolB,  et  aL,  appellees. 
Gten.  No.  6,912. 

Suit  to  enjoin  a  school  district  and  others  from  assessing  and 
making  a  tax  levy  upon  complainants'  lands  and  from  issuing  or 
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selling  bonds  which  would  be  a  lien  upon  their  property  and  from 
extending  any  tax  against  their  property.  Temporary  injunction 
granted  and  later  dissolved  and  a  decree  for  damages  entered  against 
complainants.  Appeal  from  the  Circuit  Court  of  Mercer  county;  the 
Hon.  William  T.  Church,  Judge,  presiding.  Heard  in  this  court  at 
the   April  term,   1921.    Affirmed.    Opinion   filed   February   23,   1922. 

Watson  &  Duvall,  for  appellants.  Walter.  L.  Mannon,  for  appel- 
lees. ""  ' 

Mr.  Justice  Jones  delivered  the  opinion  of  the  cport. 


Amelia  Thompson,  appellee,  ▼.  Chicago,  Bock  Island  ft  Padflc 
Railway  Company  and  Director  General  of  Bailroads,  appellants. 
Gen.  NO.  6,^42. 

Action  for  damages  for  being  ejected  from  a  train  on  the  ground 
of  intoxication.  Verdict  and  judgment  for  plaintiff.  Appeal  from 
the  Circuit  Court  of  La  Salle  county;  the  Hon.  Edgar  Eldredge, 
Judge,  presiding.  Heard  in  this  court  at  the  April  term,  1921.  Re- 
versed  with   finding  of  facts.     Opinion   filed   February   23,   1922. 

Daniel  Taylor  and  Bussell  O.  Hanson,  for  appellants.  Thomas  N. 
Haskins,  for  appellee. 

Mr.  Justice  Jones  delivered  the  opinion  of  the  court. 


John  O'Connor,  appellee,  ▼.  Edward  C.  Hall,  appellant.  Gen.  Ko. 
6,946. 

Action  in  forcible  entry  and  detainer  for  possession  of  premises 
rented  to  defendant.  Judgment  for  plaintiff.  Appeal  from  the 
Circuit  Court  of  Will  county;  the  Hon.  Arthur  W.  De  Selm,  Judge, 
presiding.  Heard  in  this  court  at  the  April  term,  1921.  Affirmed. 
Opinion  filed   February  23,   192S. 

Garnsey,  Wood  &  Lennon,  for  appellant;  Edward  C.  Hall,  v^o  se* 
of  counsel.    Donovan  &  Bray  for  appellee. 

Mr.  Justice  Jones  delivered  the  opinion  of  the  court. 


Andrew  Salata,  appellee,  ▼.  Uhro  Bussian  St.  Mary's  Greek  Cath- 
olic Church  of  Jollet,  appellant.    Gen.  No.  6,940. 

Assumpsit  for  painting  of  a  picture  and  furnishing  a  frame  and 
marblizing  four  pillars  in  a  church.  Judgment  for  plaintiff.  Appeal 
from  the  County  Court  of  Will  county;  the  Hon.  George  J.  Cowing, 
Judge,  presiding.  Heard  in  this  court  at  the  April  term,  1921. 
Affirmed.     Opinion  filed  February  23,  1922. 

Faulkner  &  Faulkner,  for  appellant.    J.  W.  D'Arcy,  for  appellee. 

Mr.  Justice  Partlow  delivered  the  opinion  of  the  court. 


Frank  Dushane,  appellee,  ▼.  City  of  Ottawa^  appellant.  Gen.  No. 
6,954. 

Action  for  damages  caused  by  the  flooding  of  a  house  and  barn  of 
which  plaintiff  was  tenant.  Judgment  for  plaintiff.  Appeal  from 
the  Circuit  Court  of  La  Salle  county;  the  Hon.  Joe  A.  Davis,  Judge, 
presiding.  Heard  in  this  «ourt  at  the  October  term,  1921.  Re- 
versed and  remanded.    Opinion  filed  February  23,  1922. 

James  J.  Conway,  for  appellant;  H.  L.  Bicholson,  of  counsel.  L.  O, 
Bro^vne  and  Butters  &  Clark,  for  appellee. 

Mr.  Justice  Partlow  delivered  the  opinion  of  the  court. 
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L  K.  R.  Beatty  et  aL,  trading  as  I.  N.  R.  Beatty  Lnmber  Company, 
appeUees,  ▼.  James  P.  Monahan  and  Edward  Monahan,  Impleaded 
with  City  of  Wilmington,  et  aL,  appellants.    Oen.  No.  6,956. 

Suit  to  establish  a  lien  upon  funds  in  the  hands  of  the  city  for 
the  balance  due  for  materials  furnished  for  the  construction  of 
sowers.  Decree  for  complainants.  Appeal  from  the  Circuit  Court 
of  Will  county;  the  Hon.  Arthur  W.  De  Selm,  Judge,  presiding. 
Heard  in  this  court  at  the  April  term,  1922.  Affirmed.  Opinion 
filed  February  23,  1922.  .Certiorari  denied  by  Supreme  Court  (mak- 
ing opinion  final). 

William  C.  Mooney,  Frank  J.  Wise  and  King,  Brower  &  Hurlbut, 
for  appellants.  Frank  H.  Hayes  and  Snapp,  Heise  &  Snapp,  for 
appellees;  Howard  Snapp,  of  counseL 

Mr.  Justice  Partlow  delivered  the  opinion  of  the  court. 


Fay  Lefwis  ft  Brothers  Company,  appellee,  ▼.  Elizabetli  Brown, 
appellant.    Oen.  No.  6,996. 

Action  against  defendant  for  goods  sold  to  another  on  an  agree- 
ment by  defendant  to  pay  for  them.  Judgment  for  plaintiff  after 
remittitur.  Appeal  from  the  County  Court  of  Winnebago  county; 
the  Hon.  Fred  E.  Carpenter,  Judge,  presiding.  Heard  in  this  court 
at  the  October  term,  1921.  Beversed  and  remanded.  Opinion  filed 
February  23,  1922. 

Reynolds  &  Beckhow,  for  appellant.  L.  C.  Miller  and  A.  Philip 
eJmith,  for  appellee. 

Mr.  Justice  Partlow  delivered  the  opinion  of  the  court. 


Dennis  K.  Lindhout,  appellee,  ▼.  Director  General  of  Bailroads, 
appellant.    Oen.  No.  7,012. 

Action  for  damages  to  an  automobile  in  a  collision  at  a  railroad 
crossing.  Judgment  for  plaintiff.  Appeal  from  the  Circuit  Court  of 
Kankakee  county;  the  Hon.  Arthur  W.  De  Selm,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1921.  Reversed  with  find- 
ing of  fact.    Opinion  filed  February  23,  1922. 

W.  R.  Hunter,  for  appellant.     Miller  &  Streeter,  for  appellee. 

Mr.  Justice  Partlow  delivered  the  opinion  of  the  court. 


The  People  of  the  State  of  nUnois,  appeUee,  ▼.  August  Swanson, 
appellant.    Oen.  No.  7,035. 

Bastardy  proceeding.  Defendant  found  guilty.  Appeal  from  the 
County  Court  of  Knox  county;  the  Hon.  Walter  C.  Frank,  Judge, 
presiding.  Heard  in  this  court  at  the  October  term,  1921.  Reversed 
and  remanded.     Opinion  filed  February  23,  1922. 

Lowell  B.  Smith  and  D.  Harvey  Gunsel,  for  appellant.  A.  J. 
Boutelle,  for  appellee;  B.  D.  Robinson,  of  counseL 

Mr.  Justice  Partlow  delivered  the  opinion  of  the  court. 
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FiBfiT  District. 

William  !£.  Holmes,  appeUee,  ▼.  Leo  Ginter,  appellant.  (Jen.  No. 
26,883. 

Action  of  forcible  detainer.  Judgment  for  plaintiff.  Appeal  from 
the  Municipal  Couxt  of  Chicago;  the  Hon.  Harry  C.  Moran,  Judge, 
presiding.  Heard  in  the  Branch  Appellate  Court  at  the  March 
terra,  1921.    Affirmed.    Opinion  -filed  January  17,  1922. 

Newell  Mecartney,  for  appellant.    Louis  P.  Miller,  for  appellee. 

Mr.  Presiding  Justice  Gridley  delivered  the  opinion  of  the  court. 


William  H.  Bush,  appellee,  ▼.  Samuel  I^  Haiwmaa,  appellant.  Oen. 
No.  26,908. 

Action  of  forcible  detainer.  Judgment  for  plaintiff  on  a  directed 
verdict.  Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon. 
.Tames  Donahoe,  Judge,  presiding.  Heard  in  tne  Branch  Appellate 
Court  at  the  March  term,  1921.  Affirmed.  Opinion '^led  January  17, 
1922. 

Willis  Melville,  for  appellant.    Mather  &  Hutson,  for  appellee. 

Mr.  Presiding  Justice  Gridley  delivered  the  opinion  of  the  court. 


City  of  CMcago,  appeUee,  ▼.  Wlnfield  Schendorf,  appellant.  Gen. 
No.  26,917. 

Prosecution  for  operation  of  a  motor  vehicle  while  intoxicated  in 
violation  of  an  ordinance.  Trial  without  jury.  Defendant  convicted. 
Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  William  N. 
Gemmill,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  terra,  1921.    Reversed.    Opinion  filed  January  17,  1922. 

Henry  M.  Hagan,  for  appellant.  Louis  P.  Piquett  and  Daniel  Web- 
ster, for  appellee. 

Mr.  Presiding  Justice  Gridley  delivered  the  opinion  of  the  court. 


licKeo\m  Brothers,  appelant,  ▼.  Hans  Blase  et  aL,  appellees.  Gen. 
No.  28,852. 

Suit  to  foreclose  a  mechanic's  lien  as  recommended  by  the  master 
in  chancery.  Bill  dismissed  for  want  of  equity.  Appeal  from  the 
Superior  Court  of  Cook  county;  the  Hon.  Charles  M.  Foell,  Judge, 
presiding.  Heard  in  the  Branch  Appellate  Court  at  the  March  term, 
1921.  Affirmed.  Opinion  filed  January  17,  1922.  Rehearing  denied 
January  30,  1922. 

John  A.  McKeown,  for  appellant.  Gustave  Nelson  and  James  A. 
Donnelly,  for  appellees. 

Mr.  Justice  Barnes  delivered  the  opinion  of  the  court. 


Caleb  Enix,  appellee,  ▼.  Denver  Publlabing  Company,  appellant. 
Gen.  No.  26,871. 

Action  upon  an  agreement  to  employ  plaintiff.  Verdict  for  plain- 
tiff and  judgment  thereon  after  remittitur.  Appeal  from  the  Su- 
perior Court  of  Cook  county;  the  Hon.  Theodore  Brentano,  Judge, 
presiding.  Heard  in  the  Branch  Appellate  Court  at  the  March  term, 
1921.    Affirmed.    Opinion  filed  January  17,  1922. 

Landon  &  Holt,  for  appellant;  John  B.  Fruchtl,  of  counsel.  Calla- 
han &  Callahan  and  Charles  P.  R.  Macaulay,  for  appellee. 

Mr.  Justice  Barnes  delivered  the  opinion  of  the  court. 
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E.  0.  Manufacturing  Company,  appellee,  ▼.  Pratt  Automatic  Ma- 
chine Company,  appellant.    Oen.  No.  26,806. 

Action  on  an  indebtedness  for  merchandise  sold  and  delivered  to 
defendant  and  on  6.n  account  stated.  Judgment  for  plaintiff.  Appeal 
from  the  Municipal  Court  of  Chicago;  the  Hon.  Asa  G.  Adams,  Judge, 
presiding.  Heard  in  the  Branch  Appellate  Court  at  the  March  term, 
1921.  Reversed  and  remanded.  Gridley,  P.  J.,  dissenting.  Opinion 
filed  January  17,  1922.    Rehearing  denied  January  30,  1922. 

Charles  M.  Haft,  for  appellant.  Harry  J.  Myerson  and  Slottow  & 
Leviton,  for  appellee;  Charles  Leviton,  of  counsel. 

Mr.  Justice  Barnes  delivered  the  opinion  of  the  court. 


Wilson  B.  Gtolden,  appellee,  ▼.  County  of  Cook;  appellant.  Gen.  No. 
26,914. 

Action  by  civil  service  employee  wrongfully  laid  off  for  salary  due. 
Judgment  for  plaintiff.  Appeal  from  the  Circuit  Court  of  Cook 
county;  the  Hon.  Harry  C.  Moran,  Judge,  presiding.  Heard  in  the 
Branch  Appellate  Court  at  the  March  term^  1921.  Affirmed.  Opinion 
filed  January  17,  1922. 

Robert  E.  Crowe,  W.  W.  DeArmond  and  William  H.  Duval,  for 
appellant.    A.  D.  Gash,  for  appellee. 
^  Mr.  Justice  Barnes  delivered  the  opinion  of  the  court. 


Joeepli  J.  ZbetovBky,  appellant,  ▼.  George  Obzera^  appellee.  Gen. 
No.  26,926w 

Motion  to  vacate  and  set  aside  an  order  to  quash  and  mark  satisfied 
an  alias  execution  issued  on  the  transcript  of  a  judgment  in  justice's 
court.  Motion  denied.  Appeal  from  the  Circuit  Court  of  Cook 
county;  the  Hon.  Thomas  G.  Windes,  Judge,  presiding.  Heard  in  the 
Branch  Appellate  Court  at  the  March  term,  1921.  Reversed.  Opinion 
filed  January  17,  1922.    Rehearing  denied  January  SO,  1922. 

Joseph  J.  Zbetovsky,  pro  se.    Stanley  Vesely,  for  appellee. 

Mr.  Justice  Barnes  delivered  the  opinion  of  the  court. 


Albert  S.  Gustaf son,  appellee^  ▼.  Yellow  Cab  Company  et  aL,  on 
appeal  of  Walden  W.  Shaw  livery  Company,  appeUimt.  Gen.  No. 
26,938. 

Action  for  personal  injuries  received  by  plaintiff  when  struck  by 
one  of  defendant's  tazicabs.  Judgment  for  plaintiff.  Appeal  from 
the  Circuit  Court  of  Cook  county;  the  Hon.  Frank  Johnston,  Jr., 
Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the  March 
term,  1921.  Reversed  with  finding  of  fact.  Opinion  filed  January  17, 
1922. 

D'Ancona  &  Pflaum  and  P.  L.  McArdle,  for  appellant.  Finn  ft 
Miller,  for  appellee. 

Mr.  Justice  Barnes  delivered  the  opinion  of  the  court. 


In  re  estate  of  Daniel  J.  Davis,  decisased. 

miza  A.  Davis  et  aL,  appellants,  v.  Maud  B.  Davis,  Individually  and 
as  administratrix,  et  aL, ,  appellees.    Gen.  No.  26,865. 

Petition  in  probate  court  alleging  fraud  and  misconduct  by  defend- 
ants in  the  settlement  of  an  estate  and  praying  for  removal  of  the 
administratrix,  disallowance  of  her  claim  as  creditor,  for  payment  to 
the  heirs  of  their  distributive  shares  and  for  other  roUef.     Petition 
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dismissed  in  probate  court  for  want  of  equity  and  in  circuit  court 
for  want  of  jurisdiction.  Appeal  from  the  Circuit  Court  of  Cook 
county;  the  Hon.  Thomas  G.  Windes,  Judge,  presiding.  Heard  in 
the  Branch  Appellate  Court  at  the  March  term,  1921.  Beversed  and 
remanded.    Opinion  filed  January  17,  1922. 

Boyle  &  Mott  and  Mason  Brothers,  for  appellants;  Henry  B.  Mason, 
of  counsel.    Charles  Martin,  for  appellees. 

Mr.  Justice  Morrill  delivered  the  opinion  of  the  court. 


Frank  Zikes  and  Marie  Zike8»  appellees^  ▼.  Alois  Benes  and  Marie 
Bones,  appellanta    Q«n.  No.  26,868. 

Suit  to  foreclose  a  vendor's  lien  on  real  estate  and,  by  an  amended 
bill,  for  an  accounting.  Decree  for  complainants.  Appeal  from  the 
Superior  Court  of  Cook  county;  the  Hon.  Denis  E.  Sullivan,  Judge, 
presiding.  Heard  in  the  Branch  Appellate  Court  at  the  March, term, 
1921.  Affirmed.  Opinion  filed  January  17,  1922.  Eehearing  denied 
Jaliuary  30,  1922.  Certiorari  denied  by  Supreme  Court  (making  dpin- 
ion  final). 

Sabath  &  Stafford  and  Edward  J.  Carmody,  for  appellants;  Edward 
J.  Carmody  and  Thomas  M.  Zasadil,  Jr.,  of  counsel.  U.  S.  &  C.  K. 
Schwartz  and  Herbert  A.  Priedlich,  for  appellees;  Ulysses  S.  Schwartz 
and  Herbert  A.  Friedlich,  of  counsel. 

Mr.  Justice  Morrill  delivered  the  opinion  of  the  court. 


S.  O.  Ferguson,  appellee^  ▼.  Jolin  Hildretb,  appellant.  Oen.  No. 
26,886. 

Action  of  forcible  detainer.  Judgment  for  plaintiff.  Appeal  from 
the  Municipal  Court  of  Chicago;  the  Hon.  Harry  C.  Moran,  Judge, 
presiding.  Heard  in  the  Branch  Appellate  Court  at  the  March  term, 
1921.     Affirmed.    Opinion  filed  January  17,  1922. 

Charles  Li.  Cohns,  for  appellant.    Weldon  Webster,  for  appellee. 

Mr.  Justice  Morrill  delivered  the  opinion  of  the  court. 


Leo  Polachek,  appellee,  ▼.  O.  H.  Morgan  Grocery  Company,  appel- 
lant.   Oen.  No.  26,911. 

Action  for  personal  injuries  sustained  by  plaintiff  in  a  collision  be- 
tween his  motorcycle  and  defendant's  delivery  truck.  Judgment  for 
plaintiff.  Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
Thomas  G.  Windes,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  March  term,  1921.  Affirmed.  Opinion  filed  January  17, 
1922. 

Max  Krauss,  for  appellant;  Robert  G.  Dreffein,  of  counsel.  King, 
Brower  &  Hurlbut,  for  appellee. 

Mr.  Justice  Morrill  delivered  the  opinion  of  the  court. 


0.  £.  Canright,  appdlee,  ▼.  Jobn  D.  Knapp,  appellant.  Oen.  No. 
26,923. 

Action  on  a  promissory  note.  Judgment  for  plaintiff.  Appeal  from 
the  Municipal  Court  of  Chicago;  the  Hon.  Charles  A.  Williams,  Judge, 
presiding.  Heard  in  the  Branch  Appellate  Court  at  the  March  term, 
1921.     Affirmed.    Opinion  filed  January  17,  1922. 

A.  H.  VoUintine,  for  appellant.    Aaron  R.  Eppstein,  for  appellee. 

Mr.  Justice  Morrill  delivered  the  opinion  of  the  court. 
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.John  0.  Winston  Company,  appellee,  ▼.  Henry  J.  Neumeister,  ap- 
pellant.   Gen.  No.  26,932. 

Action  for  balance  due  on  a  contract  for  the  purchase  of  books. 
Judgment  for  plaintiff.  Appeal  from  the  Municipal  Court  of  Chicago; 
the  Hon.  John  A.  Swanson,  Judge,  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  March  term,  1921.  Reversed  with  finding  of 
fact.     Opinion  filed  January  17,  1922. 

John  A.  Bloomingston,  for  appellant.    No  appearance  for  appellee. 

Mr.  Justice  Morrill  delivered  the  opinion  of  the  court. 


Chicago  Title  ft  Trust  Company,  administrator  of  the  estate  of 
Josephine  O.  Kahl,  deceased,  appellant,  ▼.  John  J.  Foley,  appellee. 
Q«n.  No.  26,796. 

Suit  by  administrator  with  will  annexed  for  discovery  and  an  ac- 
counting to  recover  bonds  in  defendant's  hands  alleged  to  belong  to 
the  estate.  Decree  for  defendant.  Appeal  from  the  Circuit  Court 
of  Cook  county;  the  Hon.  George  F.  Barrett,  Judge,  presiding.  Heard 
in  this  court  at  the  March  term,  1921.  Affirmed.  Opinion  filed 
January  23,  1922.  Rehearing  denied  February  6,  1922.  Certiorari 
denied  by  Supreme  Court  (making  opinion  final). 

Frank  P.  Sadler  and  William  A.  Jennings,  for  appellant;  William 
M.  Mertz,  of  counsel.  George  £.  Gorman,  Kainey,  Pollock  &  Man- 
ning and  Wilkerson,  Cassels,  Potter  &  Gilbert,  for  appellee. 

Mr.  Presiding  Justice  Dever  delivered  the  opinion  of  the  court. 


Ethel  Manner,  appellee,  ▼.  Harry  Blchman,  appellant.  Oen.  No. 
26,846. 

Action  to  recover  possession  of  a  living  apartment.  Judgment  for 
plaintiff.  Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon. 
James  Donahoe,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1921.  Affirmed.  Opinion  filed  January  23,  1922.  Rehearing 
denied  February  6,  1922. 

Samuel  J.  Richman,  for  appellant.    I.  B.  Padorr,  for  appellee. 

Mr.  Presiding  Juetice  Dever  delivered  the  opinion  of  the  court. 


Sarah  Althausen,  appellant,  ▼.  Sarah  Kohn,  appellee.  Oen.  Ko. 
26,856. 

Assumpsit  on  a  promissory  note  after  judgment  by  confession  and 
allowance  of  leave  to  defend.  Judgment  for  plaintiff  for  a  sum  ad- 
mitted due  by  defendant  and  appeal  by  plaintiff.  Appeal  from  the 
Circuit  Court  of  Cook  county;  the  Hon.  David  M.  Brothers,  Judge, 
presiding.  Heard  in  this  court  at  the  March  term,  1921.  Reversed 
and  remanded.  Opinion  filed  January  23,  1922.  Rehearing  denied 
February  6,  1922. 

Harry  C.  Diamond,  for  appellant.     William  Slack,  for  appellee. 

Mr.  Presiding  Justice  Dever  delivered  the  opinion  of  the  court. 


J.  Brockman,  trading  as  Standard  Bargain  House,  appellee,  v.  Max 
Oerrick  et  al.,  trading  as  Chicago  Jobbing  House,  appellanta  Gkn. 
No.  28,867. 

Action  on  an  indebtedness  for  goods  sold  and  delivered.  Judg- 
ment for  plaintiff.  Appeal  from  the  Municipal  Court  of  Chicago; 
the  Hon.  Charles  A.  Williams,  Judge,  presiding.    Heard  in  this  court 
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at  the  March  term,  1921.  Afinned  with  damages.  Opinion  filed 
January  23,  1922. 

Philip  Sultan,  for  appellants.  Langworthy,  Stevens  So  McKeag  and 
A.  Masover,  for  appellee. 

Mr.  Presiding  Justice  Dever  delivered  the  opinion  of  the  court. 


Board  of  Education  of  City  of  Chicago,  appellee,  ▼.  Ava  W.  Farwell, 
appellant.    Qen.  No.  26,890.' 

Action  for  rent  due  under  a  lease  and  a  supplemental  agreement 
thereto.  Judgment  for  plaintiff.  Appeal  from  the  Municipal  Court 
of  Chicago;  the  Hon.  Wells  M.  Cook,  Judge^  presiding.  Heard  in  this 
court  at  the  March  term,  1^21.  Reversed  with  judgment  of  nil  capiat. 
Opinion  filed  January  23,  1922.  Certiorari  denied  by  Supreme  Court 
(making  opinion  final). 

Ashcraft  &  Ashcraft,  for  appellant;  Carroll  J.  Lord,  of  counsel. 
William  A.  Bither,  for  appellee. 

Mr.  Presiding  Justice  Dever  delivered  the  opinion  of  the  court. 


Raymond  O.  Brace,  appellee,  ▼.  Diamond  Cab  Company,  appellant. 
Gen.  No.  26;907. 

Action  to  recover  wages  as  bookkeeper.  Judgment  for  plaintiff. 
Aiipeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Sheridan  E. 
Fry,  Judge,  presiding.  Heard  in  this  court  at  the  March  term,  1921. 
Affirmed.    Opinion  filed  January  23,  1922. 

Peter  F.  McNamee,  for  appellant.    William  F.  Ader,  for  appellee. 

Mr.  Presiding  Justice  Dever  delivered  the  opinion  of  the  court. 


Lonia  Piser,  appellant*  ▼.  Edward  Doberty  and  Mary  E.  Doberty, 
appellees.    Qen.  No.  26,916. 

Action  to  recover  money  paid  and  damages  for  breach  of  contract 
to  convey  real  estate.  Judgment  for  defendants.  Appeal  from  the 
Municipal  Court  of  Chicago;  the  Hon.  Robert  E.  Gentzel,  Judge,  pre- 
siding. Heard  in  this  court  at  the  March  term,  1921.  AJfirmed. 
Opinion  filed  January  23,  19^. 

Peters  &  Horwitz,  for  appellant;  Morris  K.  Levinson,  of  counsel. 
Hugh  O  *Neill,  for  appellees. 

Mr.  Presiding  Justice  Dever  delivered  the  opinion  of  the  court. 


Anton  Pav,  appellee,  ▼.  Outmann  Store  Fixture  Company,  appellant. 
Oen.  No.  26,928. 

Suit  to  recover  money  paid  as  part  of  purchase  price  for  store 
fixtures.  Judgment  for  plaintiff.  Appeal  from  the  Municipal  Court 
of  Chicago;  the  Hon.  Perry  L.  Persons,  Judge,  presiding.  Heard  in 
this  court  at  the  March  term,  1921.  Affirmed.  Opinion  filed  January 
23,  1922. 

Eisendrath  &  Solomon,  for  appellant.  Thomas  E.  Swanson  and 
Rush  B.  Johnson,  for  appellee. 

Mr.  Presiding  Justice  Dever  delivered  the  opinion  of  the  court. 


Marie  Taczynski,  appellee,  ▼.  Frank  Jendryzek,  appellant.     Gen. 
No.  26,937. 
Action  to  recover  possession  of  store  premise  rented  by  defendant, 
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Judgment  for  plaintiff.  Appeal  from  the  Municipal  Court  of  Chicago; 
the  Hon.  Harry  Olson,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1921.     Afllrmed.     Opinion  filed  January  23,  1922. 

Max  C.  Liss,  for  appellant.  Jacob  Brisgall  and  Sidney  B.  Meyer, 
for  appellee. 

Mr.  Presiding  Justice  Dover  delivered  the  opinion  of  the  court. 


!£.  T.  McManug,  appeUant,  ▼.  William  B.  Wlieeler,  appellee.  G«il 
No.  26,962. 

Action  to  recover  for  professional  services  as  an  attorney.  Judg- 
ment for  defendant.  Appeal  from  the  Municipal  Court  of  Chicago; 
the  Hon.  Hosea  W.  Wells,  Judge,  presiding.  Heard  in  this  court^  at 
the  March  term,  1921.    Reversed.    Opinion  filed  January  23,  1922. 

Alden,  Latham  &  Young,  for  appellant;  Charles  Martin,  of  counsel. 
C.  W.  Larsen  and  K.  B.  Czarnecki,  for  appellee. 

Mr.  Presiding  Justice  Dover  delivered  the  opinion  of  the  court. 


The  People  of  the  State  of  Illinois  ex  rel.  Adams  Express  Company, 
petitioner,  y.  William  N.  Gemmill,  Judge  of  Mmilclpal  Court,  respond- 
ent.   Qen.  No.  26,963. 

Petition  for  mandamus  to  qpmpel  a  municipal  court  judge  to  sign, 
seal  and  file  a  correct  bill  of  exceptions.  Petition  in  the  Appellate 
Oourt  for  writ  of  mandamus  to  the  Municipal  Court  of  Chicago- 
Writ  awarded  and  demurrer  sustained  to  answer  in  action  in  which 
sought.  Heard  in  this  court  at  the  March  term,  1921.  Demurrer 
sustained.     Opinion  filed  January  23,  1922. 

Charles  B.  Elder,  for  appellants.  William  N.  Gemmill,  pro  «e. 
Mitchell  Dawson,  of  counsel. 

Mr.  Presiding  Justice  Dover  delivered  the  opinion  of  the  court. 


The  Foundation  Company,  appellant,  ▼.  Adapt  machinery  Compimy. 
appellee.    Oen.  No.  26,812. 

Action  to  recover  money  paid  by  plaintiff  under  the  Workmen's 
Compensation  Act  for  the  death  of  plaintiff's  employee  alleged  to 
be  due  to  defendant's  negligence.  Judgment  of  nil  capiat  on  a  ver- 
dict for  defendant.  Appeal  from  the  Circuit  Court  of  Cook  county; 
the  Hon.  Donald  L.  Morrill,  Judge,  presiding.  Heard  in  this  court 
at  the  March  term,  1921.     AflSrmed.     Opinion  filed  January  23,  1922. 

Zimmerman^  Mack  &  Garrett,  for  appellant.  Gallagher,  Kohlsaat, 
Binaker  &  Wilkinson,  for  appellee. 

Mr.  Justice  McSurely  delivered  the  opinion  of  the  court. 


J.  O.  G'Kelly,  appellant,  ▼.  D.  C.  James  Manufacturing  Company, 
appellee.    Gen.  No.  26,851. 

Suit  to  recover  royalties  for  the  right  to  manufacture  and  sell  a 
patented  article  under  a  contract  assigned  to  defendant.  Judgment 
for  defendant.  Appeal  from  the  Municipal  Court  of  Chicago;  the 
Hon.  Charles  A.  Williams,  Judge,  presiding.  Heard  in  this  court  at 
the  March  term,  1921.  Affirmed.  Opinion  filed  January  23,  1922. 
Rehearing  denied  February  6,  1922. 

Timothy  J.  Fell,  for  appellant;  Hermann  P.  Haas,  of  counsel. 
Charles  L.  Mahony,  for  appellee. 

Mr.  Justice  McSurely  delivered  the  opinion  of  the  court. 
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John  Lb  Bloomer,  appellee,  ▼.  George  Anstln  Hinkley  and  Frank 
Mack,  appellants.    Gen.  No.  26,934. 

Action  of  forcible  entry  and  detainer.  Judgment  for  plaintiff.  Ap- 
peal from  the  Municipal  Court  of  Chicago;  the  Hon.  Samuel  H.  Trude, 
Judge,  presiding.  Heard  in  this  court  at  the  March  term,  1921. 
Affirmed.     Opinion  filed  January  23,  1922. 

C.  H.  Sippel,  for  appellants.  Monahan  &  Monahan,  for  appellee; 
Thomas  F.  Monahan,  of  counsel. 

Mr.  Justice  McSurely  delivered  the  opinion  of  the  court. 


In  re  estate  of  Thomas  Felgh,  deceased. 

John  Feigh,  coezecutor  of  last  will  and  testammit  of  Thomas  Felgh, 
deceased,  appellant,  ▼.  Edward  Felgh,  appellee.    Oen.  No.  26,948. 

Claim  filed  in  probate  court  against  an  estate.  Claim  allowed  and 
judgment  for  claimant  in  circuit  court  on  appeal.  Appeal  from  the 
Circuit  Court  of  Cook  county;  the  Hon.  Thomas  G.  Windes,  Judge, 
presiding.  Heard  in  this  court  at  the  March  term,  1921.  Affirmed. 
Opinion  filed  January  23,  1922. 

King,  Brower  &  Hurlbut  and  Francis  W.  Walker,  for  appellant. 
Elbridge  W.  Rice,  for  appellee. 

Mr.  Justice  McSurely  delivered  the  opinion  of  the  court. 


Andrew  Belnertson,  appellee,  ▼.  J.  W.  Strickert,  appellant.  Gen. 
No.  26,95a 

Action  for  personal  injuries  by  a  carpenter  alleging  violation  of  a 
statute  by  defendant.  Judgment  for  plaintiff.  Appeal  from  the 
Circuit  Court  of  Cook  county;  the  Hon.  Donald  L».  Morrill,  Judge,  pre- 
siding. Heard  in  this  court  at  the  March  term,  1921.  Reversed  with 
finding  of  fact.    Opinion  filed  January  23,  1922. 

Isaac  S.  Rothschild,  for  appellant;  Albert  G.  Duncan,  of  counsel. 
Charles  C.  Spencer,  for  appellee. 

Mr.  Justice  McSurely  delivered  the  opinion  of  the  court. 


Michael  Filicetti,  defendant  in  error,  v.  Emll  G.  Schmidt,  receiver 
of  Suburban  Railroad  Company,  plaintiff  in  error.    Gen.  No.  26,179. 

Action  on  the  case  by  a  passenger  for  personal  injuries  while  on 
defendant's  electric  car.  Judgment  for  plaintiff  for  $30,000.  Error 
to  the  Superior  Court  of  Cook  county;  the  Hon.  Hugo  Pam,  Judge, 
presiding.  Heard  in  this  court  at  the  March  term,  1921.  Affirmed. 
Opinion  filed  January  23,  1922.  Rehearing  denied  February  6,  1922. 
Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Willard  "M,  McEwen.  for  plaintiff  in  error.  V.  G.  Gallagher  and 
E.  M.  Winston,  for  defendant  in  error. 

Mr.  Justice  Matchett  delivered  the  opinion  of  the  court. 


Idichael  Filicetti,  appellee,  v.  Bmil  G.  Schmidt,  receiver  of  Suburban 
Bailroad  Company,  appellant.    Gen.  No.  26,082. 

Incomplete  record  not  filed  in  time  required  by  statute.  Writ  of 
error  sued  out  and  judgment  affirmed.  This  appeal  also  affirmed. 
Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Hugo 
Pam,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1920.    Affirmed.    Opinion  filed  January  23,  1922. 

Willard  M.  McEwen,  for  appellant.  V.  G.  Gallagher  and  E.  M. 
Winston,  for  appellee. 

Mr.  Justice  Matchett  delivered  the  opinion  of  the  court. 
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Oarl  0.  Wolf,  appellee,  ▼.  Marion  Ounnlngbam,  appellant.  Oen.  No. 
26,783. 

Judgment  by  confession,  under  power  of  attorney,  on  a  promissory 
note.  Judgment  opened  and  defense  made.  Judgment  for  plaintiff. 
Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Donald  L. 
Morrill,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1921.  Reversed  and  remanded.  Opinion  filed  January  23,  1922. 
Rehearing  denied  February  6,  1922. 

Miller  &  Patterson,  for  appellant;  Vail  &  Vail,  of  counsel.  Charles 
E.  Green,  for  appellee. 

Mr.  Justice  Matchett  deliyered.  the  opinion  of  the  court. 


Etna  H.  Heller  and  Albertlne  H.  Heller,  appellees,  ▼.  Mary  Hrolick, 
appellant.    Gen.  No.  26,848. 

Action  of  forcible  entry  and  detainer.  Judgment  for  plaintiffs.  Ap- 
peal from  the  Municipal  Court  of  Chicago;  the  Hon.  Perry  L.  Persons, 
Judge,  presiding.  Heard  in  this  court  at  the  March  term,  1921.  Af- 
firmed.    Opinion  filed  January  23,  1922. 

Lester  L.  Bauer,  for  appellant.    John  S.  Bums,  for  appellees. 

Mr.  Justice  Matchett  delivered  the  opinion  of  the  court. 


Martin  L^  H.  Barclay,  appellee,  ▼.  Illinois  Brick  Teaming  Company, 
appellant.    Gen.  No.  26,870. 

Action  for  damage  to  plaintiff 's  automobile  when  it  was  struck 
by  defendant's  truck  which  was  being  driven  on  the  wrong  side  of 
the  street.  Judghient  for  plaintiff.  Appeal  from  the  Municipal  Court 
of  Chicago;  the  Hon.  John  Richardson,  Judge,  presiding.  Heard  in 
this  court  at  the  March  ternl,  1921.  Affirmed  upon  remittitur.  Opin- 
ion filed  January  23,  1922. 

P.  J.  Canty,  for  appellant;  Charles  G.  Martin,  of  counsel.  Arthur 
J.  Bhutan,  for  appellee. 

Mr.  Justice  Matchett  delivered  the  opinion  of  the  court. 


Herman  Nimplitos,  appose,  ▼.  Peerless  ^Cacliinery  Company  and 
Herman  Pregin,  appellants.    Gen.  No.  26,882. 

Judgment  by  confession  on  a  promissory  note.  Judgment  opened 
and  defense  allowed.  Judgment  for  plaintiff  on  a  directed  verdict. 
Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Samuel  H. 
Trude,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1921.  Ailirmed.  Oi)iniDn  filed  January  23,  1922.  Rehearing  denied 
February  6,  1922.  •      ' 

John  E.  Hughes,  for  appellants.    Hans  Von  Reinsperg,  fov  appellee. 

Mr.  Justice  Matchett  delivered  the  opinion  of  the  court. 


G.  A.  Copp,  Inc.,  appellee,  ▼.  Gideon  A.  C(^p,  appellant.  Ckn.  No. 
26,896. 

Suit  to  enjoin  defendant  from  engaging  in  business  in  his  own 
name  because  similarity  with  complainant's  corporate  name  resulted 
in  confusion  and  unfair  competition.  Permanent  injunction  granted. 
Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Denis  E. 
Sullivan,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1921.     Affirmed.     Opinion  filed  January  23,  1922. 

Thompson,  Tyrrell  &  Chambers,  for  appellant.  McQilvray,  Eames, 
Vaughan  &  Tilley,  for  appellee. 

Mr.  Justice  Matchett  delivered  the  opinion  of  the  court. 
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John  B.  Thompson  Company,  appellee,  ▼.  Sam  Weissman,  appellant. 
Oen.  No.  26,922. 

Action  of  forcible  detainer.  Verdict  -and  judgment  for  plain  tiflf. 
Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  John  R.  New- 
comer.  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1921.    Affirmed.    Opinion  filed  January  23,  1922. 

Eobert  D.  Melick,  for  appellant.  Mayer,  Meyer,  Austrian  &  Piatt, 
for  appellee. 

Mr.  Justice  Match ett  delivered  the  opinion  of  the  court. 


S.  Earpel,  appellee,  ▼.  Brink's  Cfhicago  Olty  Express  Company,  ai^ 
pellant.    Oen.  No.  26,365. 

Action  in  tort  for  conversion  of  merchandise  placed  in  defendant's 
hands  for  delivery.  Judgment  for  plaintiff.  Appeal  from  the  Munici- 
pal Court  of  Chicago;  the  Hon.  Daniel  P.  Trude,  Judge,  presiding. 
Heard  in  the  Branch  Appellate  Court  at  the  October  term,  1920.  Re- 
versed with  finding  of  facts.     Opinion  filed  February  14,  1922. 

William  English,  for  appellant.  Andalman,  Kostner  &  Arvey,  for 
appellee;  Maxwell  N.  Andalman,  of  counsel. 

Mr.  Presiding  Justice  Gridley  delivered  the  opinion  of  the  court. 


John  Kovfcvic,  appeUee,  ▼.  Sandoval  Zinc  Company,  appellant. 
Oen.  No.  26,407. 

Action  to  recover  money  due  under  a  contract  of  employment. 
Judgment  for  plaintiff.  Appeal  from  the  Circuit  Court  of  Cook 
county;  the  Hon.  David  M.  brothers.  Judge,  presiding.  Heard  in 
the  Branch  Appellate  Court  at  the  October  term,  1920.  Affirmed 
on  remittitur.     Opinion  filed  February  14,  1922. 

Andalman  &  Cohen,  for  apx>ellant.  Peden,  Graydon,  Kahn  & 
Murphy,  for  appellee. 

Mr.  Presiding  Justice  Gridley  delivered  the  opinion  of  the  court. 


William  E.  Tnmer  and  Ellen  !£.  Tnmer,  appellees,  ▼.  Dnnbar  Drop 
Forge  Company,  appellant.    Oen.  No.  26,425. 

Action  in  contract  to  recover  $2  a  day  as  liquidated  damages  for 
holding  over  under  a  lease  and  an  agreed  sum  on  failure  to  replace 
stalls  removed  from  building.  Judgment  for  plaintiffs.  Appeal 
from  the  Municipal  Court  of  Chicago;  the  Hon.  Joseph  S.  LaBuy, 
Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  tho 
October  term,  1920.  Reversed  with  finding  of  facts.  Opinion  filed 
February   14,    1922. 

Miller,  Qorham,  Wales  &  Nozon,  for  appellant.  Samuel  G.  Ham- 
blen, for  appellees.  % 

Mr.  Presiding  Justice  Gridley  delivered  the  opinion  of  the  court. 


In  re  estate  of  William  R.  Anderson,  deceased. 

Frances  M.  Qivens,  claimant  and  appellee,  ▼.  George  F.  Anderson, 
administrator,  appellant.     Oen.  No.  26,482. 

Claim  against  an  estate  in  probate  court  for  money  loaned.  Claim 
disallowed.  Judgment  for  claimant  in  circuit  court  on  appeal. 
Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Thomas  G. 
Windes,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at   the  October  term,  1920.    Beversed  and  remanded.     Morrill,  J., 
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took  no  part  in  the  decision  of  this  case.  Opinion  filed  February 
14,  1922. 

Donald  L.  Morrill  and  Anderson  &  Anderson,  for  appellant.  M.  L. 
Carmody,  for  appellee. 

Mr.  Presiding  Justice  Gridley  delivered  the  opinion  of  the  court. 


Anna  May,  appellee,  ▼.  Dwlght  L.  Nasli,  appellant.  Cten.  Ko. 
26,625. 

Trover  for  conversion  of  a  fur  cape  taken  from  plaintiff  under  an 
execution  on  a  judgment  against  plaintiff's  husband.  Judgment  for 
plaintiff.  Appeal  from  the  County  Court  of  Cook  county;  the  Hon. 
P.  J.  Campbell,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1920.  Affirmed.  Opinion  filed  February 
14,  1922. 

Ninde  &  Owen,  for  appellant;  D.  Francis  Bustin,  of  counsel.  N. 
Bothblum,  for  appellee. 

Mr.  Presiding  .Justice  Gridley  delivered  the  opinion  of  the  court. 


MorrlB  H.  Fried,  appeUee,  ▼.  Liberty  Dairy  Products  Oompany, 
appellant.    Oen.  No.  26,577. 

Action  for  money  due  as  wages  as  driver  of  a  milk  wagon  and  to 
recover  a  sum  deposited  as  security.  Judgment  for  plaintiff.  Ap- 
peal from  the  Municipal  Court  of  Chicago;  the  Hon.  Irwin  B. 
Hazen,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1920.  Affirmed  on  remittitur.  Opinion  filed  Feb- 
ruary 14,  1922. 

Hyman  Polonsky,  for  appellant.  .Herman  Waldman  and  Augus- 
tine L.  Schaf,  for  appellee. 

Mr.  Presiding  Justice  Gridley  delivered  the  opinion  of  the  court. 


Employers'  Liability  Assurance  Corporation,  Ltd.,  of  London, 
England,  appellee,  ▼.  George  T.  Horton  et  aL,  appellants.  Oen.  Ko. 
26,286. 

Action  for  balance  of  premium  upon  a  policy  of  workmen's  com- 
pensation insurance.  Judgment  for  plaintiff.  Appeal  from  the 
Municipal  Court  of  Chicago;  the  Hon.  Hosea  W.  Wells,  Judge,  pre- 
siding. Heard  in  the  Branch  Appellate  Court  at  the  October  term, 
1920.     Affirmed.     Opinion  filed  February  14,   1922. 

Marcus  A.  Hirschl,  for  appellants;  Dyrenforth,  Lee,  Ghritton  & 
Wiles,  of  counseL    John  Clark  Baker,  for  appellee. 

Mr.  Justice  Barnes  delivered  the  opinion  of  the  court. 


John  Bain,  administrator  of  the  estate  of  John  D.  Huffman,  de- 
ceased, defendant  in  error,  y.  Chicago,  Milwaukee  9t  St.  Paul  Bail- 
way  Oompany,  plaintiff  in  error.    Oen.  No.  26,316. 

Action  for  breach  of  contract  for  transportation  of  cattle.  Judg- 
ment for  plaintiff.  Error  to  the  Municipal  Court  of  Chicago;  the 
Hon.  Arnold  Heap,  Judge,  presiding.  Heard  in  the  Branch  Appel- 
late Court  at  the  October  term,  1920.  Affirmed.  Opinion  filed  Feb- 
ruary 14,  1922. 

Glennon,  Gary,  Walker  &  Murray,  for  plaintiff  in  error;  Charles 
A.  Beinwald  and  L.  Beers-Jones,  of  counsel.  Wilkerson,  Cassels, 
Potter  &  Gilbert,  for  defendant  in  error;  Kenneth  B,  Hawkins,  of 
counsel. 

Mr.  Justice  Barnes  delivered  the  opinion  of  the  court. 
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Samuel  Brown,  Jr.,  complainant,  ▼.  Martha  !£.  Benson  et  aL,  de- 
fendants. 

Virginia  M.  Benson,  intervening  petitioner,  appellee,  ▼.  J.  H. 
Clark  Hardware  Company,  appellant.     Gen.  No.  26,400. 

Order  for  disposition  of  rents  in  the  hands  of  a  receiver  appointed 
in  a  foreclosure  suit.  •Consolidated  with  Gen.  No.  26,399,  ante, 
p.  283.  Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Denis  E.  Sullivan,  Judge,  presiding.  Heard  in  the  Branch  Appel- 
late Court  at  the  October  term,  1920.  Affirmed.  Opinion  filed 
February  14,  1922.    Behearing  denied  March  1,  1922. 

Henry  M.  Ashton,  for  appellant.     Cannon  &  Poage,  for  appellee. 

Mr.  Justice  Barnes  delivered  the  opinio£  of  the  court. 


Samnel  Brown,  Jr.,  complainant,  ▼.  Martha  !£.  Benson  et  aL,  de- 
fendants. 

Virginia  M.  Benson,  intervening  petitioner,  appellee,  ▼.  Hnb  Elec- 
tric Company,  appellant.    Qen.  No.  26,401. 

Order  for  disposition  of  rents  in  the  hands  of  a  receiver  appointed 
in  a  foreclosure  suit.  Consolidated  with  Gen.  No.  26,399,  ante, 
p.  283.  Appeal  from  the  l^uperior  Court  of  Cook  county;  the  Hon. 
Denis  E.  Sullivan,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1920.  Affirmed.  Opinion  filed  February 
14,  1922.     Rehearing  denied  March  1,  1922. 

Henry  M.  Ashton,  for  appellant.    Cannon  &  Poage,  for  appellee. 

Mr.  Justice  Barnes  delivered  the  opinion  of  the  court. 


Samnel  Brown,  Jr.,  complainant,  ▼.  Martha  !£.  Benson  et  aL,  de- 
fendants. 

Virginia  M.  Benson,  intenrenlng  petitioner,  appellee,  v.  Murphy 
Door  Bed  Company,  appellant.     Gen.  No.  26,402. 

Order  for  disposition  of  rents  in  the  hands  of  a  receiver  ap- 
pointed in  a  foreclosure  suit.  Consolidated  with  Gen.  No.  26,399, 
ante,  p.  283.  Appeal  from  the  Superior  Court  of  Cook  county; 
the  Hon.  Denis  E.  Sullivan,  Judge,  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  October  term,  1920.  Affirmed.  Opinion  filed 
February  14,  1922.    Rehearing  denied  March  1,  1932. 

Henry  M.  Ashton,  for  appellant.    Cannon  &  Poage,  for  appellee. 

Mr.  Justice  Barnes  delivered  the  opinion  of  the  court. 


Erling  Asker,  appellee,  ▼.  Isaac  Gknrdon,  appellant.    Gen.  No.  26,419. 

Action  on  an  oral  contract  to  dispose  of  real  property  upon  sur- 
render of  a  written  contract  for  the  purchase  or  same.  Judgment 
for  plaintiff.  Appeal  from  the  County  Court  of  Cook  county;  the 
Hon.  Arthur  C.  Fort,  Judge,  presiding.  Heard  in  the  Branch  Ap- 
pellate Court  at  the  October  term,  1920.  Beversed  and  remanded." 
Opinion  filed  February   14,   1922. 

Morris  Frisch,  for  appellant.     No  appearance  for  appellee. 

Mr.  Justice  Barnes  delivered  the  opinion  of  the  court. 


Lonis  Lewison,  appeUee,  ▼.  Israel  Wexler  and  Harry  Wexler, 
trading  as  American  Bag  Supply  Company,  appellants.  Oen.  No. 
26,457. 

Action  for  balance  due  on  merchandise  sold  and  delivered  to 
defendant.     Judgment    for   plaintiff.    Appeal    from    the    Municipal 
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Court  of  Chicago;  the  Hon.  Bernard  P.  Barasa,  Judge,  presiding. 
Heard  in  the  Branch  Appellate  Court  at  the  October  term,  1920. 
Affirmed.     Opinion   filed  February   14,   1922. 

Samuel  Blair,  for  appellants;  Isaac  Landsberg,  of  counseL 
Maurice  Alschuler,  for  appellee. 

Mr.  Justice  Barnes  deUyered  the  opinion^of  the  «ourt. 


International  Grand  Lodge  Brotberhood  of  Bailroad  Patrolmen, 
appeUee,  ▼.  Oharlee  E.  Oopeland  et  aL,  appellants.    Qen.  No.  26,497. 

Commitment  for  contempt  for  failure  to  obey  an  injunctional 
order.  Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Charles  M.  Foell,  Judge,  presiding.  Heard  in  the  Branch  Appel- 
late Court  at  the  October  term,  1920.  AflSrmed.  Opinion  filed 
I^ebruary  14,   1922. 

Cruice  &  Langille,  for  appellants.     E.  J.  Walker,  for  appellee. 

Mr.  Justice  Barnes  delivered  the  opinion  of  the  court. 


Ellen  Snedecker,  appellee,  ▼.  Director  General  of  Railroads,  oper- 
ating Chicago,  Burlington  9t  Quincy  Bailroad  Company,  appellant. 
Gen.  No.  26,619. 

Action  by  beneficiary  to  recover  death  benefit  of  her  son  from 
the  relief  department  of  defendant's  railroad.  Judgment  for  plain- 
tiff on  a  directed  verdict.  Appeal  from  the  Superior  Court  of  Cook 
county;  the  Hon.  Joseph  B.  David,  Judge,  presiding.  Heard  in  the 
Branch  Appellate  Court  at  the  October  term,  1920.  Affirmed.  Opin- 
ion filed  February  14,  1922. 

J.  A.  Connell  and  S.  F.  Blanc,  for  appellant;  Bruce  Scott,  of 
counsel.    John  G.  Eiordan,  for  appellee. 

Mr.  Justice  Barnes  delivered  the  opinion  of  the  court. 


G.  L.  Wood,  appellee,  ▼.  C.  G.  Lnndqinlst  et  aL,  appellants.    Gen. 
No.  26,570. 

Action  upon  a  contract  by  defendants  to  purchase  corporate  stock. 
Judgment  for  plaintiff.  Appeal  from  the  Municipal  Court  of  Chi- 
cago; the  Hon.  George  B.  Holmes,  Judge,  presiding.  Heard  in  the 
Branch  Appellate  Court  at  the  October  term,  1920.  Beversed  and 
remanded.  Opinion  filed  February  14,  1922. 
'    Ernest  Messner,  for  appellants.     Henry  R.  Baldwin,  for  appellee. 

Mr.  Justice  Barnes  delivered  the  opinion  of  the  court. 


Heidler  Hardwood  Lumber  Company,  appellee,  ▼.  B.  A.  Witbey 
Company,  appellant.    Gen.  No.  26,592.  , 

Action  for  the  purchase  price  of  lumber  sold  and  delivered  to 
defendant.  Counterclaim  by  defendant.  Judgment  for  plaintiff. 
Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Harry  C. 
Moran,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1920.     Affirmed.     Opinion  filed  February  14,  1922. 

Michael  B.  Morris,  for  appellant;  John  T.  Murray,  of  counsel. 
Kraus,  Goodwin,  Smietanka  &  Eickard,  for  appellee;  John  William 
Chapman,  of  counsel. 

Mr.  Justice  Barnes  delivered  the  opinion  of  the  court. 
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Mary  W.  Brownlee,  appellee,  v.  Bobert  S.  Adams,  appellant.  (Jen. 
No.  26,272. 

Action  to  recover  the  amount  of  an  overpayment  to  defendant 
on  a  painting  contract  between  defendant  and  plaintiff's  deceased 
husband.  Judgment  for  plaintiff.  Appeal  from  the  Municipal  Court 
of  Chicago;  the  Hon.  Daniel  P.  Trude,  Judge,  presiding.  Heard  in 
the  Branch  Appellate  Court  at  the  October  term,  1920.  Affirmed. 
Opinion  filed  February  14,  1922. 

Stedman,  Soelke  &  Johnson,  for  appellant.  Haight,  Adcock, 
Haight  &  Harris,  for  appellee. 

Mr.  Justice  Morrill  delivered  the  opinion  of  the  court. 


EiAll  Krant,  appellee,  ▼.  Joseph  Kaszab,  appellant.  Qen.  No. 
26,296. 

Action  to  recover  the  value  of  goods  converted  by  defendant. 
Judgment  for  plaintiff.  Appeal  from  the  Municipal  Court  of  Chi- 
cago; the  Hon.  Bernard.  P.  Barasa,  Judge,  presiding.  Heard  in  the 
Branch  Appellate  Court  at  the  October  term,  1920.  Boversed  with 
finding  of  fact.     Opinion  filed  February  14,  1922. 

Gilbert  F.  Wagner,  for  appellant.  Sumner  C.  Palmer,  for  appel- 
lee. 

Mr.  Justice  Morrill  delivered  the  opinion  of  the  court. 


Joe  Dl  Oiannl,  by  Antonio  Di  Gianni,  appellee,  ▼.  Siegel-Hickinger 
Packing  ft  Provision  Company,  appellant.    Oen.  No.  26,301. 

Action  for  damages  for  personal  injuries  pustained  by  plaintiff  in 
a  collision  between  his  motorcycle  and  defendant's  motor  truck. 
Judgment  for  plaintiff.  Appeal  from  the  Superior  Court  of  Cook 
County;  the  Hon.  William  P.  Cooper,  Judge,  presiding.  Heard  in 
the  Branch  Appellate  Court  at  the  October  term,  1920.  Beversed 
and  remanded.     Opinion  filed  February   14,   1922. 

Andrew  L.  Winters  and  George  M.  Stevens,  for  appellant.  Col- 
burn  &  Bentley,  for  appellee. 

Mr.  Justice  Morrill  delivered  the  opinion  of  the  court. 


Joseph  T.  Delfosse,  appellant,  ▼.  Joseph  Stout,  appeUee.  Qen.  No. 
26,336. 

Action  on  a  promissory  note.  Judgment  for  defendant.  Appeal 
from  the  Municipal  Court  of  Chicago;  the  Hon.  Charles  A.  Williams, 
Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the 
October  term,  1920.  Affirmed.  Opinion  filed  February  14,  1922. 
Rehearing  denied  February  27,  1922.  i 

S'chein  &  Beckwith,  for  appellant;  Samuel  Scheln  and  Francis  L. 
Brinkman  of  counsel.    Mathias  &  Sullivan,  for  appellee. 

Mr.  Justice  Morrill  delivered  the  opinion  of  the  court. 


S.  !£.  Ford,  appellee,  ▼.  Ford  Mannfacturlng  Company,  appellant. 
Oen.  No.  26,371. 

Action  for  royalties  due  for  use  of  a  patent.  Judgment  for  plain- 
tiff. Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Wil- 
liam N.  Gemmill,  Judge,  presiding.  Heard  in  the  Branch  Aj>pellate 
Court  at  the  October  term,  1920.  Reversed  and  remanded.  Opinion 
filed  February  14,  1922.    Rehearing  denied  February  25,  1922. 
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Litsinger,  Healy  &  Beid,  for  appellant;  James  J.  Finn,  of  connsel. 
Luby  &  Ewen,  for  appellee. 

Mr.  Justice  Morrill  delivered  the  opinion  of  the  court. 


Simon  Hasterlik,  appellee,  ▼.  Bndolph  Schwalb,  appellant.  Gen. 
No.  26,392. 

Action  for  balance  due  on  an  account  for  liquors  sold.  Judg- 
ment for  plaintiff.  Appeal  from  the  Municipal  Court  of  Chicago; 
the  Hon.  Charles  A.  Williams,  Judge,  presiding.  Heard  in  the 
Branch  Appellate  Court  at  the  October  term,  1920.  Beversed  and 
remanded.     Opinion  filed  February  14,  1922. 

Eudolph  Wolfner  and  Charles  R.  Young,  for  appellant.  Eisen- 
drath  &  Solomon,  for  appellee. 

Mr.  Justice  Morrill  delivered  the  opinion  of  the  court. 


Isabella  Mandel  et  aL,  appellants,  ▼•  Ferdinand  Hotz,  appellee. 
Gen.  No.  26,413. 

Action  of  covenant  to  recover  a  sum  stipulated  as  liquidated  dam- 
ages for  holding  possession .  of  premises  after  expiration  of  lease, 
against  the  tenant's  guarantor.  Judgnyent  for  defendant.  Appeal 
from  the  Circuit  Court  of  Cook  county;  the  Hon.  Frank  Johnston, 
Jr.,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the 
October   term,   1920.     Affirmed.     Opinion   filed   February    14,   1922. 

Robert  H.  Holmes,  for  appellants.    Robert  E.  Turney,  for  appellee. 

Mr.  Justice  Morrill  delivered  the  opinion  of  the  court. 


W.  D.  Johnson,  appellant,  ▼•  Ffank  O.  Patten  and  T.  T.  Watson, 
appellees.    Gen.  No.  26,436. 

Trespass  on  the  case  for  damages  for  fraudulently  inducing  plain- 
tiff to  loan  money  to  defendants  on  inadequate  security.  Judgment 
for  defendants.  Appeal  from  the  Circuit  Court  of  Cook  county; 
the  Hon.  Thomas  G.  Windes,  Judge,  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  October  term,  1920.  Reversed  and  remanded. 
Opinion  filed  February  14,  1922. 

Russell  G.  Watters,  for  appellant.  George  W.  Brown,  for  appel- 
lant Frank  C.  Patten. 

Mr.  Justice  Morrill  delivered  the  opinion  of  the  court. 


Emma  Klrschbamn,  appellee,  ▼.  Herman  F.  Burr  and  Sarah  B. 
Bnrr,   appellants.    Gen.  No.  26,467. 

Action  upon  a  promissory  note.  Judgment  for  plaintiff.  Appeal 
from  the  Circuit  Court  of  Cook  county;  the  Hon.  Frank  Johnston, 
Jr.,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the 
October    term,    1920.    Affirmed.      Opinion    filed    February    14,    1922. 

John  E.  Van  Natta  and  Harry  F.  Brewer,  for  appellants.  Pear- 
flon,  Herrick  &  Vette,  for  appellee. 

Mr.  Justice  Morrill  delivered  the  opinion  of  the  court. 


Magdalena  Wilhelm,  appellee,  ▼•  Ohlcago  Railways  Company,  ap- 
pellant.   Gen.  No.  26,490. 

Action  for  damages  for  personal  injuries  resulting  from  a  col- 
lision between  one  of  defendant's  street  cars,  on  which  plaintiff 
was  a  passenger,  and  a  coal  wagon.    Judgment  for  plaintiff  after 
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remittitur.  Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Frank  Johnston,  Jr.,  Judge,  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  October  term,  1920.  Beversed  with  finding 
of   facts.     Opinion   filed   February   14,   1922. 

Thomas  J.  Symmes  and  Watson  J.  Ferry,  for  appellant;  W.  W. 
Gurley  and  J.  B.  Guilliams,  of  counsel.  Saltiel  &  Bossen,  for  ap- 
pellee. • 

Mr.  Justice  Morrill  delivered  the  opinion  of  the  court. 


The  Peter  Schoenhofen  Brewing  Company  et  aL,  appelieas,  ▼. 
North  American  Brewing  Oonpany,  appellant.    Oen.  No.  26,510. 

Order  finding  defendant  and  its  president  guilty  of  contempt  in 
violating  an  injunction  restraining  defendant  from  refilling  and 
using  bottles  belonging  to  complainants.  Appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  Denis  E.  Sullivan,  Judge,  presiding. 
Heard  in  the  Branch  Appellate  Court  at  the  October  term,  1920, 
Affirmed.  Opinion  filed  February  14,  }922.  Behearing  denied  Feb- 
ruary 25,  1922. 

Sabath,  Stafford  ft  Sabath,  for  appellant;  Charles  B.  Stafford 
and  Thomas  M.  Zasadil,  Jr.,  of  counsel.  Levinson  ft  Hoffman,  for 
appellees;  Harry  C.  Levinson  and  George  W.  D.  Lederer,  of  counsel. 

Mr.  Justice  Morrill  delivered  the  opinion  of  the  court. 


Adam  Oranberry,  appellee,  ▼.  CSilcago  Ballways  Company  et  aL, 
appellants.    Gen.  No.  26,634. 

Action  for  damages  for  personal  injuries  resulting  from  a  collision 
between  one  of  defendant 's  street  cars  and  a  wagon  driven  by 
plaintiff.  Judgment  for  plaintiff.  Appeal  from  the  Superior  Court 
of  Cook  county;  the  Hon.  Joseph  B.  David,  Judge,  presiding.  Heard 
in  the  Branch  Appellate  Court  at  the  October  term,  1920.  Affirmed. 
Opinion  filed  February  14,  1922. 

P.  L.  McArdle  and  Watson  J.  Ferry,  for  appellants;  W.  W.  Gurley 
and  J.  B.  Guilliams,  of  counsel.  Bichard  J.  Finn  and  Oscar  C. 
Miller,  for  appellee;  Bobert  S.  Cook,  of  counsel. 

Mr.  Justice  Morrill  delivered  the  opinion  of  the  court. 


Morris  Shapiro,  appellee,  ▼.  Charles  Weiss  and  L  Wless,  trading 
as  Weiss  Hungarian  Bestanrant  and  Alex  Weiss  &  Company,  Inc., 
appellants.    Gen.  No.  26,565. 

Action  to  recover  the  value  of  an  overcoat  lost  or  stolen  in  de- 
fendants' restaurant.  Judgment  for  plaintiff.  Appeal  from  the 
Municipal  Court  of  Chicago;  the  Hon.  «fohn  B.  Caverly,  Judge,  pre- 
siding. Heard  in  the  Branch  Appellate  Court  at  the  October  term, 
1920.    Beversed.    Opinion  filed  February  14,  1922. 

Moses,  Bosenthal  ft  Kennedy,  for  appellants.  Pennish  ft  Bash- 
baum,  for  appellee. 

Mr.  Justice  Morrill  delivered  the  opinion  of  the  court. 


Barney  Olshansky,  appellee,  ▼.  M.  Espert,  appellant.  Gen.  No. 
26,583. 

Action  of  replevin  to  recover  timber,  scrap  iron  and  saloon  fur- 
niture. Judgment  for  plaintiff  for  possession  and  nominal  damages. 
Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Charles  F. 
McKinley,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
Vol  CCXXIV  41 
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at  the  October  term,  1920.    Be  versed  and  remanded.     Opinion  filed 
February  14,  1922. 

Isidore  Goodman,  for  appellant.     No  appearance  for  appellee. 

Mr.  Justice  Morrill  delivered  the  opinion  of  the  court. 


Nellie  Hayem  and  Maggie  Hayem,  appellee,  y.  National  Oonncil 
of  Knights  and  Ladles  of  Security,  appellant.    Gen.  No.  26,605. 

Action  upon  a  life  benefit  certificate  issued  by  defendant.  Judg- 
ment for  plaintiffs.  For  former  opinion,  see  209  111.  App.  182. 
Appeal  from  the  County  Court  of  Cook  county;  the  Hon.  Arthur 
C.  Fort,  Judge,  presiding.  Heard  .in  the  Branch  Appellate  Court 
at  the  October  term,  1920.  Affirmed.  Opinion  filed  February  14, 
1922. 

A.  W.  Fulton,  John  V.  McCormick  and  S.  J.  Fulton,  for  appellant. 
Thurman,  Hume  &  Kennedy,  for  appellees. 

Mr.  Justice  Morrill  delivered  the  opinion  of  the  court. 


Bernard  W.  Dammers  and  -Oomella  M.  H.  Dammers, ,  appellees,  y. 
George  W.  Ooldstine,  appellant.    Qen.  No.  26,628. 

Action  of  forcible  entry  and  detainer.  Judgment  for  plaintiffs 
for  possession.  Appeal  from  the  Municipal  Court  of  Chicago;  the 
Hon.  John  J.  Rooney,  Judge,  presiding.  Heard  in  the  Branch  Ap- 
pellate Court  at  the  October  term,  1920.  Reversed.  Opinion  filed 
February  14,   1922. 

Blum,  Wolfsohn  &  Blum,  for  appellant;  Harry  J.  Fireman,  of 
counseL     Perley  H.  Bishop,  for  appellees. 

Mr.  Justice  Morrill  delivered  the  opinion  of  the  court. 


Owen  O'Brien,  plaintiff  In  error,  y.  Chicago  City  Railway  Com- 
pany and  Chicago  Hallways  Company,  defendants  in  error.  CtoL 
No.  27,058. 

Action  for  damages  for  personal  injuries,  received  by  plaintiff 
while  in  the  employment  of  another,  against  defendant  which  was 
not  under  the  Workmen's  Compensation  Act.  Judgment  for  defend- 
ants. Error  to  the  Superior  Court  of  Cook  county;  the  Hon.  Marcus 
Kavatnagh,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1921.     Affirmed.     Opinion  filed  February  20,  1922. 

James  C.  McShane,  for  plaintiff  in  error.  Charles  LeRoy' Brown, 
for  defendants  in  error;  John  B.  Guilliams,  Frank  L.  Kriete  and 
John  E.  Kehoe,  of  counseL 

Per  Curiam. 


Harry  Schubert,  by  Mary  Schubert,  appellee,  y.  Frank  J.  Patera, 
appellant.    Qen.  No.  26,280. 

Action  for  damages  for  personal  injuries  received  when  plaintiff 
was  struck  by  defendant's  automobile.  Judgment  for  plaintiff. 
Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Frank 
Johnston,  Jr.,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1920.  Affirmed.  McSurely,  J.,  dissenting.  Opinion  filed  March 
7,  1922.     Rehearing  denied  March  27,  1922. 

Vincent  D.  Wyman,  Harry  C.  Kinne  and  Charles  E.  Carpenter,  for 
appellant.    John  A.  Bloomingston,  for  appellee. 

Mr.  Presiding  Justice  Dever  delivered  the  opinion  of  the  court. 
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Margaret  BfiUer,  appellee,  ▼.  Thomas  D.  Spencer,  appellant.  Oen. 
No.  26,362. 

Suit,  preceded  by  levy  of  a  distress  warrant,  to  recover  rent  for 
farm  premises.  Claim  of  set-off  by  defendant.  Verdict  for  plaintiff 
on  claim  and  for  defendant  ior  set-off.  Judgment  for  plaintiff  for 
difference.  Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
Edward  M.  Mangan,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1920.     Affirmed.     Opinion  filed  March  7,  1922. 

George  A.  Brinkman,  for  appellant;  Elmer  H.  Heitmann,  of  coun- 
sel.   Bobert  J.  Slater,  for  appellee. 

Mr.  Presiding  Justice  Dever  delivered  the  opinion  of  the  court. 


Edward  LeBas,  trading  as  Edward  LeBas  &  Company,  appellee,  ▼. 
Sandoval  Zinc  Company,  appellant.    Gen.  No.  26,406. 

Action  on  contract  for  purchase  of  spelter.  Judgment  for  plain- 
tiff. Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Charles 
A.  WilUams,  Judge,  presiding.  Heard  ,in  this  court  at  the  October 
term,  1920.  Affirmed.  Opinion  filed  March  7,  1922.  Rehearing  de- 
nied March  27,  1922.  Certiorari  denied  by  Supreme  Court  (making 
opinion  final). 

Andalman  &  Cohen,  for  appellant;  Frank  H.  Culner,  of  counsel. 
Ashcraft  &  Ashcraft,  for  appellee;  Carroll  J.  Lord,  of  counsel. 

Mr.  Presiding  Justice  Dever  delivered  the  opinion  of  the  court. 


Cornelia  De  Zee,  appellee,  y.  Banjamin  B.  Burrows,  appellant. 
Gen.  No.  26,460. 

Action  for  delivery  by  defendant  of  a  fur  coat  of  inferior  quality 
to  the  one  purchased  by  plaintiff.  Judgment  for  plaintiff.  Appeal 
from  the  Municipal  Court  of  Chicago;  the  Hon.  Joseph  S.  La  Buy, 
Judge,  presiding.  Heard  in  this  court  at  the  October  term,  1920. 
Afiirmcd.     Opinion  filed  March  7,  1922. 

M.  M.  Jacobs,  for  appellant.     Mix  &  Bruckner,  for  appellee. 

Mr.  Presiding  Justice  Dever  delivered  the  opinion  of  the  court. 


A.  F.  Wanner,  appellee,  v.  G.  Bertelli,  appellant.  Oen,  No.  26,555w 
Action  for  services  in  the  sale  of  a  printing  press.  Judgment  for 
plaintiff.  Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon. 
George  B.  Holmes,  Judfre,  presiding.  Heard  in  this  court  at  the 
October  term,  1920.  Affirmed.  Opinion  filed  March  7,  1922.  Re- 
hearing denied  March  27,  1922. 

Alberto  N.  Gualano,  for  appellant.    Albert  H.  Meads  and  Victor 
B.  Scott,  for  appellee. 
Mr.  Presiding  Justice  Dever  delivered  the  opinion  of  the  court. 


Chicago  Mntnal  Casualty  Company,  appellant,  ▼.  Melbonme  Mor- 
rison, appellee.    Cten.  No.  26,602. 

Replevin  for  possession  of  office  furniture.  Judgment  for  defend- 
ant. Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Daniel 
P.  Trude,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1920.     Affirmed.     Opinion  filed  March  7,  1922. 

Vandorf  Gray  and  John  J.  Risdon,  for  appellant;  John  J.  Risdon^ 
of  counsel.  William  B.  Denmark,  for  appellee;  George  H.  Sugrue, 
of  counsel. 

Mr.  Presiding  Justice  Dever  delivered  the  opinion  of  the  court. 
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Albert  O.  Whitman,  appellee,  ▼.  Kirk  &  Oompaiiy,  appellants  Oen. 
Ko.  26,608. 

Action  for  personal  injuries  to  a  railroad  employee  switching  cars 
on  or  near  premises  of  defendant.  Judgment  for  plaintiff.  Appeal 
from  the  Superior  Court  of  Cook  county;  the  Hon.  Marcus  Kav- 
anagh,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1920.  Beversed  and  remanded.  Opinion  filed  March  7,  1922.  Be- 
hearing  denied  March  27,  1922.  • 

Moloney  &  Postelnek,  Cutting,  Moore  &  Sidley  and  Wilkerson, 
Cassels,  Potter  &  Gilbert,  for  appellant;  Balph  F.  Potter  and  £.  C. 
Austin,  of  counsel.  Thomas  J.  Symmes  and  Morse  Ives,  for  appellee. 

Mr.  Presiding  Justice  Dover  delivered  the  opinion  of  the  court. 


Elizabeth  Penshom,  appellee,  ▼.  Bndolph  Lowy  and  Harry  Bnb- 
loff,  trading  as  Bndolph  Lowy  k  Company,  on  appeal  of  Harry 
Bnbloff,  appellant.    Gen.  No.  26,626. 

Action  to  recover  rent  due  under  a  lease.  Judgment  for  plaintiff. 
Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Hosea  W. 
Wells,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1920.     Affirmed.     Opinion  filed  March  7,  1922. 

Blum,  Wolfsohn  &  Blum,  for  appellant;  Isadore  Wolfsohn  and 
Harry  J.  Fireman,  of  counseL    Auw  &  Zahn,  for  appellee. 

Mr.  Presiding  Justice  Dover  delivered  the  opinion  of  the  court. 


Fred  Heller,  appellee,  ▼•  North  American  Union,  appellant.  0«l 
No.  26,832.  ' 

Action  on  a  certificate  of  insurance  on  the  life  of  plaintiff's  wife. 
Judgment  for  plaintiff.  Appeal  from  the  Municipal  Court  of  Chi- 
cago; the  Hon.  Bernard  P.  Barasa,  Judge,  presiding.  Heard  in  this 
court  at  the  March  term,  1921.  Affirmed.  McSurely,  J.,  dissenting. 
Opinion  filed  March  7,  1922. 

Daniel  S.  Wentworth  and  David  B.  Maloney,  for  appellant.  T. 
Fred  Laramie,  for  appellee. 

Mr.  Presiding  Justice  Dover  delivered  the  opinion  of  the  court. 


Bemice  Brewer,  by  James  8.  Doming,  appellee,  ▼.  Nicholas  H. 
Halvorsen  and  John  F.  Jelke  Company,  appellants.    Gen.  No.  26,312. 

Action  for  personal  injuries  against  the  owner  and  driver  of  an 
automobile  which  struck  plaintiff.  Judgment  against  both  defend- 
ants. Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
Thomas  G.  Windes,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1920.    Affirmed.    Opinion  filed  March  7,  1922. 

Alfred  Boy  Hulbert,  for  appellants.  Charles  C.  Spencer  and  Ar- 
thur A.  House,  for  appellee. 

Mr.  Justice  McSurely  delivered  the  opinion  of  the  court. 


Mabel  L  Varges,  appeUee,  ▼.  Belnhold  Rlar,  appellant.  Oen.  No. 
26,343. 

Action  for  conversion  of  a  fur  cape  left  with  defendant  for  al- 
teration. Judgment  for  plaintiff.  Appeal  from  the  Municipal  Court 
of  Chicago;  the  Hon.  Leo  J.  Doyle,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1920.  Affirmed.  Opinion  filed  March  7, 
1922.    Behearing  denied  March  20,  1922. 
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Carl  Strover,  for  appellant.     Charles  N.  rrench,  for  appellee. 
Mr.  Justice  McSurelj  delivered  the  opinion  of  the  court. 


The  People  of  the  State  of  Illinois,  defendant  In  enror,  t.  Jacob 
Bozkorcinski,  plaintiff  In  error.    G^en.  No.  26,351. 

Prosecution  for  obtaining  monej  bj  false  pretenses.  Defendant 
found  guilty  and  sentenced.  Error  to  the  Municipal  Court  of  Chi- 
cago; the  Hon.  Joseph  S.  La  Buy,  Judge,  presiding.  Heard  in  this 
court  at  the  March  term,  1921.  Beversed  and  remanded.  Opinion 
filed  March  7,  1922. 

M.  L.  Carmody,  fer  plainti^  in  error.  Bobert  E.  Crowe,  for  de- 
fendant in  error;  Edward  E.  Wilson,  of  counsel. 

Mr.  Justice  McSurelj  delivered  the  opinion  of  the  court. 


Murray  Walbach,  appellee,  ▼.  Eflle  B.  Taylor,  appellant.  Gen. 
No.  26,377. 

Action  of  forcible  detainer.  Judgment  for  plaintiff  on  an  in- 
structed verdict.  Appeal  from  the  Municipal  Court  of  Chicago;  the 
Hon.  Harry  Olson,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1920.    Beversed.     Opinion  iSled  March  7,  1922. 

Scott  Millar,  for  appellant;  Kenneth  M.  Fiske,  of  counsel.  Adams 
&  White,  for  appellee;  B.  F.  Bicholson,  of  counsel. 

Mr.  Justice  McSurely  delivered  the  opinion  of  the  court. 


Jacob  Foltz,  appellee,  ▼.  North  American  Brewing  Company,  ap- 
pellant.   Gen.  No.  26,395. 

Action  to  recover  damages  for  breach  of  a  contract  to  sell  plain- 
tiff a  quantity  of  beer.  Judgment  for  plaintiff.  Appeal  from  the 
Municipal  Court  of  Chicago;  the  Hon.  John  A.  Swanson,  Judge,  pre- 
siding. Heard  in  this  court  at  the  October  term,  1920.  Affirmed. 
Opinion  filed  March  7,  1922. 

Winston  &  howy,  for  appellant;  Lambert  &  Mayer,  of  counsel. 
Gustav  E.  Beerly,  for  appellee;  Ellis  S.  Chesbrough,  of  counsel. 

Mr.  Justice  McSurely  delivered  the  opinion  of  the  court. 


Otto  I*.  Pltsch,  appellant,  ▼.  Continental  ft  Commercial  National 
Bank  of  Chicago,  appellee.    Gen.  No.  26,416. 

Suit  for  an  accounting.  Bill  dismissed  for  want  of  equity.  Ap- 
peal from  the  Circuit  Court  of  Cook  county;  the  Hon.  Jesse  Holdom, 
Judge,  presiding.  Heard  in  this  court  at  the  October  term,  1920. 
Affirmed.    Opinion  filed  March  7,  1922. 

John  W.  Ellis  and  Albert  E.  Beath,  for  appellant;  Charles  A.  Wil- 
liams, of  counsel.    Mayer,  Meyer,  Austrian  &  Piatt,  for  appellee. 

Mr.  Justice  McSurely  delivered  the  opinion  of  the  court. 


Maud  Gray,  appellee,  ▼.  Case  &  Martin  Company,  appellant.  Gen. 
No.  26,439. 

Action  for  damages  for  personal  injuries  to  plaintiff  by  being 
struck  by  defendant's  motor  truck.  Judgment  for  plaintiff.  Appeal 
from  the  Superior  Court  of  Cook  county;  the  Hon.  William  F. 
Cooper,  Judge,  presiding.    Heard  in  this  court  at  the  Optober  term, 
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1920.  AiBrmed.  Opinion  filed  March  7,  1922.  Certiorari  denied  by 
Supreme  Court  (making  opinion  final). 

John  A.  Bloomingston,  for  appellant.  Lynn  &  Hallam^  for  ap- 
pellee. 

Mr.  Justice  McSurely  delivered  the  opinion  of  the  court. 


Marquette  Construction  Company,  appellee,  ▼.  John  A.  Connelly, 
trading  as  Thomas  Connelly,  appellant.    Gon.  No.  26,480. 

Motion  to  correct  a  record  to  show  that  a  petition  by  defendant 
was  dismissed  for  want  of  prosecution.  Motion  granted.  Appeal 
from  the  Municipal  Court  of  Chicago;  the  Hon.  Harry  Olson,  Judge, 
presiding.  Heard  in  this  court  at  the  October  term,  1920.  Beversed 
and  remanded  with  directions.    Opinion  filed  March  7,  1922. 

Edward  J.  Carmody  and  Sabath,  Stafford  &  Sabath,  for  appellant; 
Edward  J.  Carmody  and  Thomas  M.  Zasadil,  Jr.,  of  counsel.  Her- 
bert A.  Schryver,  for  appellee. 

Mr.  Justice  McSurely  delivered  the  opinion  of  the  court. 


Elzy  A.  Gkurard,  appellant,  ▼.  City  of  Chicago,  appellee.  Gtan.  Ho. 
26,494. 

Action  for  damages  for  personal  injuries  received  upon  one  of 
defendant's  streets.  Judgment  for  defendant  upon  a  directed  ver- 
dict. Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  B.  David.  Judge,  presiding.  Heard  in  this  court  at  the  Oc- 
tober term,  1920.  Reversed  and  remanded.  Opinion  filed  March 
7,  1922. 

Edward  J.  Kelley,  for  appellant.  Samuel  A.  Ettelson  and  William 
H.  Devenish,  for  appellee;  Harry  W.  Starr,  of  counsel. 

Mr,  Justice  McSurely  delivered  the  opinion  of  the  court. 


Enuna  M.  O'Brien,  appellee,  y.  Thomas  F.  O'Brien  and  EUxabetli 
D.  O'Brien,  appellants.    Gon.  No.  26,522. 

Bill  in  the  nature  of  a  bill  of  review  to  vacate  an  order  of  dis- 
missal and  to  reinstate  a  case  for  further  proceeding.  Decree  for 
complainant.  Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  John  P.  McGoorty,  Judge,  presiding.  Heard  in  this  court  at 
the  October  term,  1920.  Appeal  dismissed.  Opinion  filed  March  7, 
1922. 

James  B.  Heffernan,  for  appellants.  Alden,  Latham  &  Young,  for 
appellee;  Charles  Martin,  of  counsel. 

Mr.  Justice  McSurely  delivered  the  opinion  of  the  court. 


Aetna  Insurance  Company,  appellee,  t.  Maurice  Woolman  h  Ooai- 
pany,  appellant.    Qen.  No.  26,649. 

Action  of  forcible  detainer.  Judgment  for  plaintiff.  Appeal  from 
the  Municipal  Court  of  Chicago;  the  Hon.  Wells  M.  Cook,  Judge, 
presiding.  Heard  in  this  court  at  the  October  term,  1920.  Ai&rmed. 
Opinion  filed  March  7,  1922. 

Abraham  Greenfield,  for  appellant;  Edward  B.  Zahn,  of  counseL 
Charles  B.  Obermeyer,  for  appellee. 

Mr.  Justice  McSurely  delivered  the  opinion  of  the  court. 
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Andrew  J.  Leaf,  appellee,  ▼.  diaries  Benson  and  Anton  Benson, 
trading  as  Benson  Land  Company,  appellants.    Oen.  No.  26,674. 

Order  of  court  denying  a  motion  to  vacate  a  judgment  against 
defendants.  Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon. 
Bernard  P.  Barasa,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1920.  Eeversed  and  remanded  with  directions.  Opin- 
ion filed  March  7,  1922. 

Sinden,  Hassell  &  Osusky^  for  appellants.  No  appearance  for  ap- 
pellee. 

Mr.  Justice  McSurely  delivered  the  opinion  of  the  court. 


Nathaniel  M.  Jones,  tmstae  nnder  last  wlU  (of  Thomas  Craven, 
deceased  (substituted  in  lien  of  Northern  Trust  Company,  trustee), 
appellee,  y.  John  F.  Hahn,  appellant.    Oen.  No.  26,696. 

Suit  for  an  accounting  and  for  right  to  redeem  from  foreclosure. 
Decree  for  complainant.  Appeal  from  the  Superior  Court  of  Cook 
county;  the  Hon.  Denis  E.  Sullivan,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1920.  Affirmed.  Opinion  filed  March  7, 
1922.  Rehearing  denied  March  20,  1922.  Certiorari  denied  by  Su- 
preme Court  (making  opinion  final). 

Ela,  Grover  &  MaVch  and  Charles  C.  Bombaugh,  for  appellant; 
Charles  C.  Bombaugh,  of  counsel.     Vincent  D.  Wyman,  for  appellee. 

Mr.  Justice  McSurely  delivered  the  opinion  of  the  court. 


The  People  of  the  State  of  Illinois  ez  reL  Loretta  Blair,  appellee, 
y.  Philip  FrankUn,  appellant.    Oen.  No.  26,617. 

Bastardy  proceeding.  Defendant  found  guilty  and  adjudged  to 
pay  $1,100  for  maintenance.  Appeal  from  the  Municipal  Court  of 
Chicago;  the  Hon.  Samuel  H.  Trude,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1920.  Affirmed.  Opinion  filed  March 
7,  1922. 

L.  J.  Haigler,  for  appellant.  Robert  E.  Crowe,  for  appellee;  Henry 
T.  Chace,  Jr.,  and  E.  E.  Wilson,  of  counsel. 

Mr.  Justice  McSurely  delivered  the  opinion  of  the  court. 


The  People  of  the  State  of  Illinois,  defendant  in  error,  ▼.  Peter 
Salerno,  plaintiif  in  error.    Oen.  No.  26,723. 

Prosecution  for  receiving  stolen  property.  Defendant  found 
guilty.  Error  to  the  Criminal  Court  of  Cook  county;  the  Hon.  Hugo 
Pam,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1921.     Affirmed.     Opinion  filed  March  7,  1922. 

William  R.  McCabe  and.  Thomas  E.  Swanson,  for  plaintiff  in  error. 
Robert  E.  Crowe,  Edward  E.  Wilson  and  Henry  T.  Chace,  Jr.,  for 
defendant  in  error. 

Mr.  Justice  McSurely  delivered  the  opinion  of  the  court. 


Itonis  J.  Mayer,  appellant,  y.  Bohumil  Fronek,  appellee.  Oen.  No. 
26,772. 

Judgment  by  confession  on  a  promissory  note  vacated  and  leave 
to  defend  given.  Judgment  for  defendant  on  the  trial.  Appeal 
from  the  Municipal  Court  of  Chicago;  the  Hon.  Henry  M.  Walker, 
Judge,  presiding.  Heard  in  this  court  at  the  March  term,  1921.  Af- 
firmed. Qpinion  filed  March  7,  1922.  Rehearing  denied  March  20, 
1922. 
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Erwin    E.    Cowen,    for    appellant;    Oscar    Fainman,    of    counsel. 
Charles  J.  Michal,  for  appellee. 
Mr.  Justice  McSurelj  delivered  the  opinion  of  the  court. 


Otto  E.  Schmidt,  al)pellee,  ▼.  Inrlng  Park  District,  appellant.  Gen. 
No.  26,791. 

Action  for  services.  Judgment  for  plaintiff.  Appeal  from  the 
Circuit  Court  of  Cook  county;  the  Hon.  Thomas  G.  Windes,  Judge, 
presiding.  Heard  in  this  court  at  the  March  term,  1921.  Reversed 
and  remanded.     Opinion  filed  March  t,  1922. 

T.  Bertram  McGrath,  Jr.,  and  Thomas  J.  O'Hare,  for  appellant; 
Thomas  J.  O'Hare,  of  counsel.  Dillard  B.  Baker  and  James  H. 
Christensen,  for  appellee;  James  H.  Christensen,  of  counseL 

Mr.  Justice  McSurely  delivered  the  opinion  of  the  court. 


Patrick  Gaskln  and  Anna  Gaskin,  appellees,  ▼.  J.  E.  Berry  and 
0.  W.  Mullenix,  appellants.    Gen.  No.  26,807. 

Action  for  fraud  and  deceit  as  to  the  width  of  a  lot.  Judgment 
for  plaintiffs.  Appeal  from  the  Municipal  Court  of  Chicago;  the 
Hon.  John  Richardson,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1921.  Reversed  and  judgment  of  nil  capiat.  Opinion 
filed  March  7,  1922. 

Kelly,  Bums,  Daly  &  Fitzgerald,  for  appellants;  John  A.  Burke 
and  James  D.  Murphy,  of  counsel.     Bowe  &  Bowe,  for  appellees. 

Mr.  Justice  McSurely  delivered  the  opinioh  of  the  court. 


Carstens  Packing  Company,  appeUee,  ▼.  Arthur  M.  Adler  ft  (Henn 
Eyans,  trading  as  Arthur  M.  Adler  &  Company,  appellants.  Gen. 
No.  26,857. 

Action  for  a  balance  due  for  goods  sold  and  delivered.  Judgment 
for  plaintiff.  Appeal  from  the  Municipal  Court  of  Chicago;  the 
Hon.  Hosea  W.  Wells,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1921.  Affirmed.  Opinion ^  filed  March  7,  1922.  Rehear- 
in^g  denied  March  20,  1922. 

Adler,  Lederer  &  Beck,  for  appellants.  Frederick  A.  Brown  and 
Joseph  B.  Lawler,  for  appellee. 

Mr.  Justice  McSurely  delivered  the  opinion  of  the  court. 


8.  Bosenblnm,  plaintiff  in  error,  v.  Chicago  City  Railway  Company 
et  aL,  defefidants  in  error.    Gen.  No.  26,269. 

Action  by  a  passenger  for  personal  injuries  received  on  defend- 
ants' street  car.  Judgment  for  defendants.  Error  to  the  Circuit 
Court  of  Cook  county;  the  Hon.  David  M.  Brothers,  Judge,  presid- 
ing. Heard  in  this  court  at  the  October  term,  1920.  AflSrmed. 
Opinion  filed  March  7,  1922. 

C.  Helmer  Johnson,  for  plaintiff  in  error;  John  JT.  Murray,  of 
counseL  Joseph  D.  Ryan  and  William  H.  Symmes,  for  defendants 
in  error;  J.  R.  Guilliams  and  Frank  L.  Kriete,  of  counsel. 

Mr.  Justice  Matchett  delivered  the  opinion  of  the  court. 


Joseph   McDonnell,    appellant,   ▼.   Bernard   Banman   and   Amelia 
Banman,  appellees.    Gen.  No.  26,289. 

Action  for  money  due  under  a  written  contract  growing  out  of 
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the  tale  of  real  estate.  Judgment  for  defendants  on  an  instructed 
verdict.  Appeal  from  the  County  Court  of  Cook  county;  the  Hon. 
Bay  Sesler,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1920.     Affirmed.    Opinion  filed  Mar«h  7,  1922. 

Sinden,  Hassell  &  Osusky,  for  appellant;  Fred  W.  Story,  of  coun- 
seL    Samuel  B.  Hill,  for  appellees. 

Mr.  Justice  Matchett  deliyered  the  opinion  of  the  eon^. 


George  Paiman,  appellant,  ▼.  Michael  Broderick  et  aL,  appellees. 
Gen.  No.  26,330. 

Action  for  false  arrest.  Judgment  for  defendants.  Appeal  from 
the  Circuit  Court  of  Cook  county;  the  Hon.  Samuel  C.  Stough,  Judge, 
presiding.  Heard  in  this  court  at  the  October  term,  1920.  Beveraed 
and  remanded.    Opinion  filed  March  7,  1922. 

Harry  H.  Felgar,  for  appellant.  Samuel  A.  Bttelson  and  Bice  ft 
De  Bartolo,  for  appellees;  Alfred  O.  Erickson,  of  counsel. 

Mr.  Justice  Matchett  delivered  the  opinion  of  the  court. 


Manuel  Sultan,  appellee,  ▼.  Horace  M.  Scott  and  Olara  M.  Scott, 
appellants.    Gen.  No.  26,368. 

Action  to  recover  commission  for  the  sale  of  real  estate.  Judg- 
ment for  plaintiff.  Appeal  from  the  County  Court  of  Cook  county; 
the  Hon.  F.  J.  Campbell,  Judge,  presiding.  Heard  in  this  court  at 
the  October  term,  1920.  Beversed  and  remanded.  Opinion  filed 
March  7,  1922. 

Abbott,  Hood  Sb  Smith,  for  appellants.  John  A.  Irrmann,  for 
appellee. 

Mr.  Justice  Matchett  delivered  the  opinion  of  the  court. 


Oharles  W.  Seddon,  appellant,  t.  E.  B.  Hibbard,  appellee.  Gen. 
No.  26,389. 

Action,  begun  by  attachment,  for  money  paid  for  corporate  stock 
which  wa?  not  delivered.  Judgment  for  defendant.  Appeal  from 
the  Superior  Court  of  Cook  county;  the  Hon.  Joseph  B.  David,  Judge, 
presiding.  Heard  in  this  court  at  the  October  term,  1920.  Affirmed. 
Opinion  filed  March  7,  1922.     Behearing  denied  March  20,.  1922. 

Donald  H.  Mann,  for  appellant.    West  &  Eckhart,  for  appellee. 

Mr.  Justice  Matchett  delivered  the  opinion  of  the  court. 


United  States  Fidelity  &  Guaranty  Company,  appellee,  ▼.  San- 
doval Zinc  Company,  appellant.    Gen.  No.  26,408. 

Action  on  an  agreement  to  indemnify  plaintiff  by  rteson  of  his 
becoming  surety  on  a  bond  for  defendant.  Judgment  for  plaintiff. 
Appeal  from  the  Mumitipal  Court  of  Chicago;  the  Hon.  Charles  A. 
Williams,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1920.    Affirmed.    Opinien  filed  March  7,  1922. 

Andalman  k  Cohem,  for  appellant.  Zimmerman,  Mack  ft  Garrett, 
for  appellee. 

Mr.  Justice  Matchett  delivered  the  opinion  of  the  court. 


Associated  Fmit  Company,  appellant,  ▼.  Furry  Fmlt  Company, 
appellee.    Gen.  No.  26,428. 
Suit,  begun  by  attachment,  for  breach  of  a  contract  of  sale  of  a 
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carload  of  apples.  Judgment  for  defendant.  Appeal  from  the  Supe- 
rior Court  of  Cook  county;  the  Hon.  M.  L.  McKinley,  Judge,  pre- 
siding. Heard  in  this  court  at  the  October  term,  1920.  Affirmed. 
Opinion  filed  March  7,  1922. 

Wetten,  Matthews  &  P'egler,  for  appellant;  William  J.  Matthews, 
of  counsel.  Schwartz  &  Schwartz,  for  appellee;  Ulyssea  S.  Schwartz 
and  Charles  K.  Schwartz,  of  counsel. 

Mr.  Justice  Matchett  delivered  the  opinion  of  the  court. 


Margaret  8.  Oraigle,  appellee,  t.  Ohlcago  Ballways  Oompaiiy  et  aL, 
appellants.    Gen.  No.  26,508. 

Action  for  damages  for  personal  injuries  sustained  in  a  eollieion 
between  an  automobile  in  which  plaintiff  was  riding  and  defend- 
ants* street  car.  Judgment  for  plaintiff.  Appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hon.  Oscar  M.  Torrison,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1920.  Affirmed.  McSurely, 
X,  dissenting.  Opinion  filed  March  7,  1922.  Rehearing  denied  and 
supplemental  opinion  ^led  March  27,  1922,  Certiorari  denied  by 
Supreme  Court  (making  opinion  final). 

Charles  Le  Boy  Brown,  for  appellants;  John  B.  Guilliams  and 
Philip  Bosenthal,  of  counsel.  Harry  D.  Knight  and  Thomas  J. 
Peden,  for  appellee. 

Mr.  Justice  Matchett  delivered  the  opinion  of  the  court. 


B.  £.  Detman,  appellant,  ▼.  J.  L.  ELanson,  trading  as  L  ft  M. 
Oarage,  appellee.    Oen.  No.  26,613. 

Action  to  recover  damages  for  injury  by  fire  to  plaintiff's  auto- 
mobile while  stored  in  defendant's  garage.  Judgment  for  plaintiff 
rendered  and,  later,  vacated.  Appeal  from  the  Municipal  Court  of 
Chicago;  the  Hon.  Harry  C.  Moran,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1920.  Beversed  and  remanded.  Opinion 
filed  March  7,  1922. 

Wetten,  Matthews  &  Pegler,  for  appellant.  William  Y.  Baird, 
for  appellee. 

Mr.  Justice  Matchett  delivered  the  opinion  of  the  court. 


Albert*  M.  EUis,  appellee,  y.  Metropolitan  West  Side  Elerated 
Bailway  Company,  appellant.    Oen.  No.  26,537. 

Action  for  damages  for  personal  injuries  sustained  in  a  collision 
between  an  automobile  in  which  plaintiff  was  riding  and  one  of  de- 
fendant's  cars.  Judgment  for  plaintiff.  Appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  Joseph  H.  Fitch,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1920.  Affirmed.  Opinion 
filed  March  7,  1922. 

Addison  L.  Gardner  and  Carroll  H.  Jones,  for  appellant.  Charles 
P.  Molthrop,  for  appellee. 

Mr.  Justice  Matchett  delivered  the  opinion  of  the  court. 


Calumet  Coal  ft  Teaming  Company,  appellant,  y.  Christian  Black- 
Held  et  aL,  appellees.    Oen.  No.  26,568. 

Creditor's  bill.  Bill  dismissed  for  want  of  equity.  Appeal  from 
the  Superior  Court  of  Cook  county;  the  Hon.  Charles  M.  Poell. 
Judge,  presiding.     Heard  in  this  court  at  the  October  term,  1920. 
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Beversed  and  remanded  with  directions.  Opinion  filed  March  7,  1922. 
Rehearing  denied  March  20,  1922.  Certiorari  denied  by  Supreme 
Court  (making  opinion  final). 

Poulton  &  Green,  for  appellant;  R.  C.  Merrick,  of  counsel.  Charles 
J.  Trainor  and  James  J.  Trainor,  for  appellees. 

Mr.  Justice  Matchett  delivered  the  opinion  of  the  court. 


Henry  Welter,  appeUee,  ▼.  B.  D.  Anguish,  appellant.  Oen.  No. 
26,589. 

Action)  commenced  by  attachment,  to  recover  the  value  of  a  car- 
load of  cabbage.  Judgment  for  plaintiff.  Appeal  from  the  Munic- 
ipal Court  of  Chicago;  the  Hon.  Edmund  K.  Jarecki,  Judge,  presid- 
ing. Heard  in  this  court  at  the  October  term,  1920.  Reversed  and 
remanded.     Opinion  filed  March  7,  1922. 

Weissenbach,  Hartman,  Craig  &  Cermak,  for  appellant;  John  Wil- 
liam Chapman  and  Seymour  M.  Lewis,  of  counseL  Stewart  Reed 
Brown  and  Ernest  C.  Reniff,  for  appellee. 

Mr.  Justice  Matchett  delivered  the  opinion  of  the  court. 


Oarl  H.  Schntz  and  Helen  Schutz,  appellees,  ▼.  Emll  F.'  Miller,  ap- 
pellant.   Oen.  No.  26,640. 

Action  for  breach  of  contract  to  employ  plaintiffs  to  paint  a  build- 
ing, as  part  of  a  contract  for  the  assignment  by  plaintiffs  to  de- 
fendant of  a  contract  for  a  deed  to  the  premises.  Judgment  for 
plaintiffs  by  default;  Motion  to  set  aside  judgment  overruled.  Ap- 
peal from  the  Municipal  Court  of  Chicago;  the  Hon.  Joseph  S.  La 
Buy,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1920.    Affirmed.    Opinion  filed  March  7,  1922. 

Benjamin  £.  Cohen,  for  appellant.  Charles  N.  French,  for  ap- 
pellees. 

Mr.  Justice  Matchett  delivered  the  opinion  of' the  court. 


The  People  of  the  State  of  Illinois,  defendant  In  error,  ▼.  Joseph 
Galla,  plaintiff  in  error.    Oen.  No.  26,674. 

Prosecution  on  counts  charging  larceny,  receiving  stolen  goods, 
burglary  by  breaking  and  entering  a  store  and  carrying  away  goods, 
and  breaking  and  entering  the  store,  the  doors  and  windows  being 
open,  with  intent  to  steal.  Felony  waived  by  State.  Defendant 
convicted  of  receiving  stolen  property  of  the  value  of  $15.  Error 
to  the  Criminal  Court  of  Cook  county;  the  Hon.  Hugo  Pam,  Judge, 
presiding.  Heard. in  this  court  at  the  March  term,  1921,  Reversed 
and  remanded.    Opinion  filed  March  7,  1922. 

Walter  J.  La  Buy  and  Thomas  E.  Swanson,  for  plaintiff  in  error. 
Robert  E.  Crowe,  for  defendant  in  error;  Edward  E.  Wilson  and 
Henry  T.  Chace,  Jr.,  of  counsel. 

Mr.  Justice  Matchett  delivered  the  opinion  of  the  court. 


Edward  J.  Both,  administrator  of  the  estate  of  Richard  Both,  de- 
ceased, appellee,  y.  Chicago  Bailways  Company  et  aL,  appellants. 
Gen.  No.  26,507. 

Action  for  damages  for  negligently  causing  the  death  of  a  boy 
who  was  struck  by  one  of  the  defendants'  street  cars.  Judgment 
for  plaintiff.     Appeal  from  the  Circuit  Court  of  Cook  county;  the 
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Hon.  Samuel  C.  Stough,  Jndge,  presiding.  Heard  in  the  Branch  Ap- 
pellate Court  at  the  October  term,  1920.  Reversed  with  finding  of 
fact.     Opinion  filed  March  21,  1922. 

Charles  Le  Boy  Brown,  for  appellants;  John  B.  GuiUiams  and 
Bobert  J.  Slater,  of  counseL  Charles  C.  Spencer  and  J.  A.  Arkin, 
for  appellee. 

Mr.  Presiding  Justice  Gridlej  delivered  the  opinion  of  the  court. 


AlaiiBon  C.  Koble,  complainant,  et  aL,  defendants  In  error,  t.  Quin 
O'Brien,  plaintiff  in  error.    Gen.  No.  28,681. 

Suit  for  an  accounting  between  attorneys  as  to  fees.  Decree  for 
complainant.  Error  to  the  Circuit  Court  of  Cook  county;  the  Hon. 
Charles  M.  Walker  and  Hon.  George  Fred  Bush,  Judges,  presiding. 
Heard  in  the  Branch  Appellate  Court  at  the  March  term,  1921. 
B^versed  and  remanded  with  directions.  Barnes,  J.,  dissenting  in 
part.  Opinion  filed  March  21,  1922.  Certiorari  denied  by  Supreme 
Court  (making  opinion  final). 

Quin  O'Brien,  pro  se  and  James  C.  Byrne,  for  plaintiff  in  error; 
John  P.  McGoorty  and  Martin  J.  Isaacs,  of  counsel.  Timothy  D. 
Hurley,  for  defendant  in  error  Alanson  C.  Noble.  Charles  L.  Bartlett 
and  Herbert  W.  Becker,  for  defendant  in  error  Chicago  Title  ft 
Trust  Company. 

Mr.  Presiding  Justice  Gridley  delivered  the  opinion  of  the  court. 


John  Beyer,  appellant,  ▼.  Peter  Eempe  et  aL,  appelleee.  Gen. 
Nos.  26,806,  26,828. 

Bill  for  accounting  of  partnership  affairs.  Decree  disallowing  in- 
terest to  complainant  on  balances  prior  to  dissolution.  Consolidated 
appeals  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Jesse  A. 
Baldwin,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1921.  Affirmed.  Opinion  filed  March  21,  1922. 
Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Bobert  F.  Kolb,  for  appellant.  Byan,  Condon  ft  Livingston,  for 
appellees. 

Mr.  Presiding  Justice  Gridley  delivered  the  opinion  of  the  court. 


John  Beyer,  appellant,  ▼.  Peter  Eempe  et  aL,  appeUeee.  Qen.  No. 
26,828. 

Suit  for  accounting  of  partnership  funds.  Beceiver  appointed. 
Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Jesse  A. 
Baldwin,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1921.  Affirmed.  Opinion  filed  March  21,  1922. 
Certiorari  denied  by  Supreme  Court   (making  opinion  final). 

Bobert  F.  Kolb,  for  appellant.  Byan,  Condon  ft  Livingston,  for 
appellees. 

Mr.  Presiding  Justice  Gridley  delivered  the  opinion  of  the  court. 


Leo  Edelman,  appeUee,  ▼.  William  Pearce,  appellant.  Qen.  No. 
26,9S0. 

Action  for  damages  for  personal  injuries  sustained  by  plaintiff 
when  struck  by  defendant's  automobile.  Judgment  for  plaintiff. 
Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Thomas 
G.  Windes,  Judge,  presiding.    Heard  in  the  Branch  Appellate  Court 
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at  the  March  term,  1921.  Reversed  with  finding  of  facts.  Opinion 
filed  March  21,  1922.     Rehearing  denied  April  3,  1922. 

Clithero  k  Swett,  for  appellant;  Frank  W.  Swett,  of  counsel. 
John  W.  Costello,  for  appellee. 

Mr.  Presiding  Justice  Gridlej  delivered  the  opinion  of  the  court. 


Charles  O.  Bnrmeister,  trading  as  0.  Bnrmelster  &  Sons,  defendant 
in  error,  v.  Herman  Schwarz,  plaintiff  In  error.    Gen.  No.  26,346. 

Action  by  undertaker  for  services  and  materials  furnished  in  the 
burial  of  defendant's  father.  Judgment  for  plaintiff.  Error  to  the 
Mumicipal  Court  of  Chicago;  the  Hon.  Bernard  P.  Barasa,  Judge, 
presiding.  Heard  in  the  Branch  Appellate  Cburt  at  the  March  term, 
1921.    Reversed  with  finding  of  fact.    Opinion  filed  March  21,  1922. 

Joseph  A.  Weber,  for  plaintiff  in  error.  William  C.  Greatman,  for 
defendant  in  error. 

Mr.  Justice  Barnes  delivered  the  opinion  of  the  court. 


Myrtle  Miller,  appellee,  v.  8.  B.  Kresge  Company,  appellant.  Gen. 
No.  26,380. 

Action  for  personal  injuries  received  when  plaintiff  stepped  on  a 
slippery  substance  in  defendant's  store.  Judgment  for  plaintiff. 
Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Thomas  G. 
Windes,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  'at 
the  October  term,  1920.     Reversed.     Opinion  filed  March  21,  1922. 

John  Clark  Baker,  for  appellant;  John  R.  Cochran,  of  counsel. 
John  A.  Bloomingston,  for  appellee. 

Mr.  Justice  Barnes  delivered  the  opinion  of  the  court. 


Franklin  Landls,  appeUee,  t.  The  Molr  Hotel  Company,  appellant. 
Oen.  No.  26,614. 

Action  for  commissions  in  procuring  a  mortgage  loan.  Judgment 
for  plaintiff.  Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Thomas  G.  Windes,  Judge,  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  October  term,  1920.  Reversed  and  remanded. 
Opinion  filed  March  21,  1922. 

Campbell  &  Fischer  and  Matthias  Concannon,  for  appellant. 
Beach  &  Beach,  for  appellee. 

Mr.  Justice  Barnes  delivered  the  opinion  of  the  court. 


The  People  of  the  State  of  Illinois,  defendant  in  error,  ▼.  Elbert 
B.  Robinson,  plaintiff  in  error.    Gkn.  No.  26,658. 

Commitment  for  contempt  of  court  during  change  of  venue  pro- 
ceedings for  the  trial  of  defendant  on  several  indictments.  Error 
to  the  Criminal  Court  of  Cook  county;  the  Hon.  John  J.  Sullivan, 
Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the  March 
term,  1921.  Reversed  and  remanded  with  directions.  Opinion  filed 
March  21,  1922. 

*  Clanton,  Clanton  ft  Jones  and  P.  J.  O'Shea,  for  plaintiff  in  error. 
Robert  E.  Crowe  and  Edward  E.  Wilson,  for  defendant  in  error. 

Mr.  Justice  Barnes  delivered  the  opinion  of  the  court. 
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John  M.  Orlflln,  defendant  in  error,  ▼.  John  0.  Whiting,  tradin^^ 
as  Social  Service  Staff,  plaintiff  in  error.    Oen.  No.  26,769. 

Aetion  for  services  at  a  salary  and  bonup.  Judgment  for  plaintiff. 
Error  to  the  Municipal  Court  of  Chicago;  the  lion.  George  B. 
Holmes,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1921.  Affirmed  on  remittitur.  Opinion  filed  March 
21,  1922.  Certiorari  denied  by  Supreme  Court  (making  opinion 
final). 

Ogren  &  Wermuth,  for  plaintiff  in  error.  Moses,  Rosenthal  &  Ken- 
nedy, for  defendant  in  error;  Hirsch  E.  Soble  and  Herbert  H.  Ken- 
nedy, of  counsel 

Mr.  Justice  Barnes  delivered  the  opinion  of  the  court. 


Wllhelm  Kmpka,  appellant,  ▼.  John  Palnch,  appellee.  Oen.  No. 
26,781.        X 

Suit  on  a  judgment  note,  a  previous  judgment  by  confession  hav- 
ing been  opened  for  defpnse.  Judgment  for  defendant.  Appeal 
from  the  Circuit  Court  of  Cook  county;  th^  Hon.  Frank  Johnston, 
Jr.,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the 
March  term,  1921.     Affirmed.     Opinion  filed  March  21,  1922. 

Eugene  Sullivan  and  Ernest  Reniff,  for  appellant.  Z.  H.  Kadow 
and  Edward  J.  Herdlicka,  for  appellee. 

Mr.  Justice  Barnes  delivered  the  opinion  of  the  court. 


Englebert  Blum,  appellant,  v.  Clande  D.  Henderson,  appellee.  Oen. 
No.  26,802. 

Action  for  damages  for  personal  injuries  sustained  in  a  collision 
between  defendant's  automobile  and  plaiiltiff's  wagon.  Judgment 
for  plaintiff.  Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Frank  Johnston,  Jr.,  Judge,  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  March  term,  1921.  Affirmed.  Opinion  filed 
March  21,  1922. 

McCuUoch,  McCulloch  &  Dunbar,  for  appellant;  Weigh  tstill 
Woods,  of  counsel.  Wilkerson,  Cassels,  Potter  &  Gilbert,  for  ap- 
pellee; Ralph  F.  Potter,  of  counsel. 

Mr.  Justice  Barnes  delivered  the  opinion  of  the  court. 


Imez  Corporation,  appeUee,  y.  A.  Daigger  ft  Company,  appellant. 
Oen.  No.  26,847. 

Action  based  upon  the  sale  and  delivery  of  material  to  defend- 
ant. Judgment  for  plaintiff  as  of  defendant  after  striking  of  affi- 
davits of  defense.  Appeal  from  the  Municipal  Court  of  Chicago; 
the  Hon.  Charles  A.  Williams,  Judge,  presiding.  Heard  in  the 
Branch  Appellate  Court  at  the  March  term,  1921.  Reversed  and  re- 
manded.   Opinion  filed  March  21,  1922. 

Lester  L.  Bauer,  for  appellant.  Winters,  Price  &  Stevens,  for  ap- 
pellee; George  M.  Stevens  and  Melvin  L.  Griffith,  of  counseL 

Mr.  Justice  Barnes  delivered  the  opinion  of  the  court. 


C.  M.  Mason,  appeUee,  v.  Chicago,  Burlington  &  Qnincy  Railway 
Company,  appellant.    Oen.  No.  26,866. 

Action  for  damages  resulting  from  delay  in  transportation  of 
livestock.  Judgment  for  plaintiff.  Appeal  from  the  Municipal 
Court    of   Chicago;    the    Hon.    John    Richardson^    Judge,    presiding. 
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Heard  in  the  Branch  Appellate  Court  at  the  March  term,  1921.  Ee- 
versed  with  finding  of  fact.     Opinion  filed  March  21,  1922. 

J.  A.  Connell  and  Sidney  F.  Blanc,  for  appellant;  Bruce  Scott,  of 
counsel.     No  appearance  for  appellee. 

Mr.  Justice  Barnes  delivered  the  opinion  of  the  court. 


John  H.  Olatis,  appellant,  y.  K  0.  Oonley,  appellee.  Oen.  No. 
26,884. 

Action  upon  a  contract  of  guaranty  of  the  payment  of  certain 
notes.  Judgment  for  defendant.  Appeal  from  the  Municipal  Court 
of  Chicago;  the  Hon.  Harry  W.  McEwen,  Judge,  presiding.  Heard 
in  the  Branch  Appellate  Court  at  the  March  term,  1921.  Affirmed. 
Opinion  filed  March  21,  1922. 

Johnson,  Paltzer  &  O'Donnell,  for  appellant;  Harry  C.  Moran,  of 
counsel.  Moses,  Rosenthal  &  Kennedy,  for  appellee;  Robert  Bach- 
rach,  of  counsel. 

Mr.  Justice  Barnes  delivered  the  opinion  of  the  court. 


William  E.  Burgess,  appellee,  y.  A.  B.  Plrola,  appellant.  Oen.  No. 
26,924. 

Action  to  recover  compensation  for  work  and  labor.  Judgment 
for  plaintiff.  Appeal  from  the  Municipal  Court  of  Chicago;  the 
Hon.  Clinton  M.  Huey,  Judge,  presiding.  Heard  in  the  Branch  Ap- 
pellate Court  at  the  March  term,  1921.  Affirmed.  Opinion  filed 
March  21,  1922. 

A.  H.  VoUintine,  for  appellant.    Arthur  A.  Basse,  for  appellee. 

Mr.  Justice  Barnes  delivered  the  opinion  of  the  court. 


The  People  of  the  State  of  Illinois,  defendant  in  error,  y.  Alec 
Armour,  plaintiff  in  error.    Oen.  No.  26,972. 

Prosecution  for  receiving  earnings  of  a  prostitute.  Defendant 
convicted.  Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Wil- 
liam R.  Fetzer,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  March  term,  1921.  Affirmed.  Opinion  filed  March  21, 
1922. 

Edward  A.  Halligan,  for  plaintiff  in  error;  John  D.  Farrell,  of 
counsel.  Robert  E.  Crowe,  for  defendant  in  error;  Henry  T.  Chace, 
Jr.,  Edward  E.  Wilson  and  Clyde  C.  Fisher,  of  counsel. 

Mr.  Justice  Barnes  delivered  the  opinion  of  the  court. 


B.  0.  Darley,  appellant,  y.  William  Hale  Thompson,  mayor,  et  aL, 
appellees.    Oen.  No.  27,478. 

Suit  to  restrain  the  revocation  of  a  building  permit  and  inter- 
ference with  the  erection  of  a  building.  Bill  dismissed  for  want  of 
equity.  Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
Kickham  Seanlan,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  June  term,  1921.  Reversed  and  remanded  with  direc- 
tions. Opinion  filed  March  21,  1922.  Rehearing  denied  April  5, 
1922. 

J.  K.  McMahon,  for  appellant.  Samuel  A.  Ettelson,  for  appellees; 
Carl  F.  Lund  and  Berthold  A.  Cronson,  of  counseL 

Mr.  Justice  Barnes  delivered  th©  opinion  of  the  court. 
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Ohlcago  Title  ft  Trnst  Company  et  aL,  complainants,  t.  lamtl  B. 
Perlman,  defendant. 

In  the  matter  of  the  petition  of  Abraham  Terman,  appeUee,  ▼. 
Ida  Zuckerman  and  Emanuel  Zuckerman,  appellants.    Oen.  No.  26,062. 

Order  directing  issuance  of  a  writ  of  assistance  for  the  possession 
of  premises.  Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  Denis  E.  Sullivan,  Judge,  presiding.  Heard  in  the  Branch  Ap- 
pellate Court  at  the  October  term,  1920.  Affirmed.  Opinion  filed 
March  21,  1922. 

Henrj  M.  Ashton  and  Edward  M.  Winston,  for  appellants* 
Cheney  &  Evans  and  Albert  Peterson,  for  appellee. 

Mr.  Justice  Morrill  delivered  the  opinion  of  the  court. 


Ohlcago  Title  ft  Trust  Company  et  aL,  defendants  In  error,  t. 
Israel  B.  Perlman  et  aL,  plaintiffs  in  error.    Oen.  No.  26,148. 

Suit  to  foreclose  the  lien  of  a  trust  deed.  Decree  for  complain- 
ants. Error  to  the  Superior  Court  of  Cook  county;  the  Hon.  Denis 
E.  Sullivan,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1920.    Affirmed.     Opinion  filed  March  21,  1922. 

Henrry  M.  Ashton  and  Edward  M.  Winston,  for  plaintiffs  in  error. 
Walter  A.  Brendecke,  for  defendant  in  error  William  Ohlhaber. 

Mr.  Justice  Morrill  delivered  the  opinion  of  the  court. 


Lillian  L.  Kmspe,  by  Laura  Emspe,  appellee,  y.  Franklin  W. 
Bose,  appellant.    Gen.  No.  28^52. 

Action  for  damages  for  personal  injuries  received  by  plaintiff 
when  struck  by  defendant's  automobile.  Judgment  for  plaintiff. 
Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Richard  & 
Tuthill,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1920.     Affirmed.    Opinion  filed  March  21,  1922. 

Peter  Postelnek,  for  appellant.     No  appearance  for  appellee. 

Mr.  Justice  Morrill  delivered  the  opinion  of  the  court. 


McNeil  ft  Higgins  Company,  appellant,  y.  Marshall  Field  ft  Com- 
pany, appellee.    Oen.  No.  26,621. 

Action  to  recover  rent  for  warehouse  space.  Judgment  for  de- 
fendant. Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon, 
Bernard  P.  Barasa,  Judge,  presiding.  Heard  in  the  Branch  Appel- 
late Court  at  the  October  term,  1920.  Affirmed.  Opinion  filed  March 
21,  1922. 

Oscar  B.  McGlasson  and  W.  J.  Doyle,  for  appellant.  P.  P.  Lelfing- 
well,  for  appellee. 

Mr.  Justice  Morrill  delivered  the  opinion  of  the  court.       - 


The  People  of  the  State  of  Illinois,  defendant  In  error,  t.  Mary 
Collins,  plaintiff  in  error.    Oen.  No.  26,712.  ' 

Prosecution  for  larceny  frobi  a  store.  Defendant  convicted.  Er- 
ror to  the  Municipal  Court  of  Chicago;  the  Hon.  John  K.  Prindiville, 
Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the 
March  term,  1921.     Affirmed.     Opinion  filed  March  21,  1922. 

Ellis  &  Westbrooks,  George  W.  Blackwell  and  Harris  B.  Gaines, 
for  plaintiff  in  error;  Kichard  E.  Westbrooks,  of  counseL     Bobert 
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E.  Crowe,  for  defendant  in  error;  Henry  T.  Chace,  Jr.,  Edward  E. 
Wilson  and  Clyde  C.  Fisher,  of  counsel. 
Mr.  Justice  Morrill  delivered  the  opinion  of  the  court. 


Charles  0.  Spotswood,  appellant,  t.  WlUlam  F.  Jackson,  appellee. 
Oen.  No.  26,744. 

Action  to  recover  a  commission  for  the  sale  of  real  estate.  Judg- 
ment for  defendant  on  motion  reversed  for  new  trial.  Judg^nent 
for  defendant  on  second  trial.  Appeal  from  the  Municipal  Court 
of  Chicago;  the  Hon.  Hosea  W.  Wells,<  Judge,  presiding.  Heard 
in  the  Branch  Appellate  Court  at  the  March  term,  1921.  Affirmed. 
Barnes,  J.,  took  no  part  in  the  decision  of  this  case.  Opinion  filed 
March    21,    1922. 

Cavcnder  &  Kaiser  and  A.  D.  Banstead,  for  appellant.  Ivor 
Jeffreys,   for  appellee;   David  H.  Jackson,  of  counsel. 

Mr.  Justice  Morrill  delivered  the  opinion  ef  the  court. 


Abe  Allen,  appellee,  ▼.  Home  .Insuranee  Company  of  New  York, 
appellant.    Gen.  No.  26,755. 

Action  on  an  insurance  policy  to  recover  for  damage  te  plaintiff's 
automobile.  Judgment  for  plaintiff.  Appeal  from  the  Municipal 
Court  of  Chicago;  the  Hon.  Bernard  P.  Barasa,  Judgi,  presiding. 
Heard  in  the  Branch  Appellate  Court  at  the  March  term,  1921. 
Affirmed.     Opinion   filed   March   21,   1922. 

Otto  M.  Hamer,  for  appellant;  Bobert  Branand,  Jr.,  of  counsel. 
Edward  L.  England,  for  appellee. 

Mr.  Justice  Morrill  delivered  the  opinion  of  the  court. 


Ashley  D.  Fltts,  appose,  ▼.  Fellz  Martin  and  Frank  J.  Buckley, 
trading  as  None  Snch  Cartage  Company,  appellants.    Gen.  No.  26,769. 

Action  to  recover  for  personal  injuries  sustained  by  plaintiff 
when  struck  by  defendants'  motor  truck.  Judgment  for  plaintiff. 
Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Samuel 
H.  Trude,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1921.  Affirmed.  Barnes,  J.,  took  no  part  in 
the  decision  of  this  case.     Opinion  filed  March  21,  1922. 

Otto  M.  Hamer,  for  appellants;  Robert  Branand,  Jr.,  of  counsel. 
West   &  Eckhart,  for  appellee. 

Mr.  Justice  Morrill  delivered  the  opinion  of  the  court. 


Martha  Markos,  appellee,  y.  Pioneer  State  SaTings  Bank,  appel- 
lant.    Gen.  No.  26,775. 

Action  to  recover  for  money  taken  from  a  safety  deposit  box 
rented  from  defendant.  Judgment  for  plaintiff.  Appeal  from  the 
Municipal  Court  of  Chicago;  the  Hon.  Hosea  W.  Wells,  Judge,  pre- 
siding. Heard  in  the  Branch  Appellate  Court  at  the  March  term, 
1921.     Affirmed.     Opinion  filed  March  21,  1922. 

Castle,  Williams,  Long  &  Castle,  for  appellant;  Howard  P.  Castle, 
of  counsel.    Jay  Clifford  McCally,  for  appellee. 

Mr.  Justice  Morrill  delivered  the  opinion  of  the  court. 
Vol  CCXXIV  4S 
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Boy  J.  Ooldenberg,  apptilee,  y.  Boston  Store  of  OMcago,  appe- 
lant.    Gen.  Ko.  26,810. 

Action  to  recover  the  value  of  an  overcoat  taken  from  a  locker 
in  defendant's  store  in  which  plaintiff  was  employed.  Judgment 
for  plaintiff.  Appeal  from  the  Municipal  Court  of  Chicago;  the 
Hon.  John  A.  Bugee,  Judge,  presiding.  Heard  in  the  Branch  Appel- 
late Court  at  the  March  term,  1921.  Affirmed.  Opinion  filed  March 
21,   1922. 

Moses,  Rosenthal  k  Kennedy,  for  appellant;  Hamilton  Moses  and 
Millard  0.  Eiseman,  of  counsel.     No  appearance  for  appellee. 

Mr.  Justice  Morrill  delivered  the  opinion  of  the  court. 


Peter  Schoenliofeii  Brewing  Company  et  aL,  appellees,  y.  North 
American  Brewing  Oompuany,  appellant.    Gen.  No.  26,822. 

Order  finding  respondent  and  a  corporation  guilty  of  violating 
an  injunction  and  imposing  a  fine  of  $1,000.  Appeal  from  the 
Superior  Court  of  Cook  county;  the  Hon.  Denis  E.  Sullivan,  Judge, 
presiding.  Heard  in  the  Branch  Appellate  Court  at  the  March  term, 
1921.     Affirmed.     Opinion    filed    March    21,    1922. 

Sabath  &  Stafford,  for  appellant;  Charles  B.  Stafford  and  Thomas 
M.  Zasadil,  Jr.,  of  counsel.  Levinson  &  Hoffman,  for  appellees; 
Harry  C.  Levinson  and  G%orge  W.  D.  Lederer,  of  counsel. 

Mr.  Justice  Morrill  delivered  the  opinion  of  the  court. 


John  0.  Tegtmeyer,  appellee,  ▼.  Chester  K.  Marthens  Marhle  Com- 
pany, appellant.    Oen.  Ko.  26,84t. 

Action  to  recover  a  balance  due  for  labor  and  materials  furnished 
in,  installing  electrical  equipment.  Judgment  for  plaintiff.  Appeal 
from  the  Municipal  Court  of  Chicago;  the  Hon.  Laurence  B.  Jacobs, 
Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the 
March   ternL    1921.     Affirmed.     Opinion   filed   March    21,    1922. 

Cheney,  Evans  &  Peterson,  for  appellant;  A.  William  Groth,  of 
counsel.  Philip  L.  Sullivan,  for  appellee;  Frank  M.  Padden,  of 
counsel. 

Mr.  Justice  Morrill  delivered  the  opinion  of  the  court. 


Bllzaheth  Shea,  appellee,  y.  Peter  P.  Duket,  appellant.  Oen.  No. 
26,860. 

Action  of  forcible  entry  and  detainer  for  possession  of  a  flat. 
Judgment  for  plaintiff.  Appeal  from  the  Municipal  Court  of  Chi- 
cago; the  Hon.  Harry  C.  Moran,  Judge,  presiding.  Heard  in  the 
Branch  Appellate  Court  at  the  March  term,  1921.  Affirmed.  Opin- 
ion   filed    March    21,    1922. 

Novak  &  Novak,  for  appellant.  Joseph  A.  Golde  and  Walter  A. 
Brendecke,  for  appellee;  Fred  E.  Newton,  of  counsel. 

Mr.  Justice  Morrill  delivered  the  opinion  of  the  court. 


John  R  Traeger  for  nse  of  Louis  Cohen,  trading  as  Chicago  Bag 
Company,  appellee,  y.  Marie  F.  Johnson,  appellant.    Oen.  No.  26,878. 

Action  on  a  replevin  bond  signed  by  defendant  as  surety.  Judg- 
ment for  plaintiff.  Appeal  from  the  Municipal  Court  of  Chicago; 
the  Hon.  F.  J.  Campbell,  Judge,  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  March  term^  1921.    Affirmed.     Opinion  filed 
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March    21,    1922.    Bebearing    denied    and    additional    opinion    filed 
April  4,  1922. 

O.  J.  C.  Wraj,  for  appellant.    Max  M.  Grossman,  for  appellee. 

Mr.  Justice  Morrill  delivered  the  opinion  of  the  court. 


Wllllam  H.  Lange,  appellee,  y.  T.  H.  Flood  ft  Company,  appellani 
Gen.  Ko.  26,903. 

Assumpsit  upon  accounts  for  printing  a  law  book.  Judgment  for 
plaintiff.  Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon. 
Charles  A.  Williams,  Judge,  presiding.  Heard  in  the  Branch  Appel- 
late Court  at  the  March  term,  1921.  Reversed  and  remanded. 
Barnes,  J.,  took  no  part  in  the  decision  of  this  case.  Opinion  filed 
March   21,   1922. 

James  £2.  McGrath,  for  appellant.  Charles  E.  Erbstein,  for  ap- 
pellee. 

Mr.  Justice  Morrill  delivered  the  opinion  of  the  court. 


Joseph  R  Hesser  and  Harold  F.  Soden,  appellees,  t.  J.  P.  Ohamber- 
lln,  appellant.    Oen.  Ko.  26,918. 

Action  of  forcible  entry  and  detainer  to  recover  possession  of 
a  flat.  Judgment  for  plaintiffs.  Appeal  from  the  Municipal  Court 
of  Chicago;  the  Hon.  Harry  C.  Moran,  Judge,  presiding.  Heard 
in  the  Branch  Appellate  Court  at  the  March  term,  1921.  Affirmed. 
Opinion  filed  March  21,  1922. 

Harry  J.  Myerson  and  Slottow  k  Leviton,  for  appellant;  Charles 
Leviton,  of  counsel.    Joseph  G.  Sheldon,  for  appellees. 

Mr.  Justice  Morrill  delivered  the  opinion  of  the  court. 


A.  W.  Taft,  appellee,  y.  William  H.  Bockwood,  appellants  Oen. 
Ko.  26,951. 

Action  upon  two  promissory  notes.  Judgment  for  plaintiff.  Ap- 
peal from  the  Municipal  Court  of  Chicago;  the  Hon.  Charles  A. 
Williams,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1921.  Reversed  with  finding  of  facts.  Opinion 
filed    March    21,    1922. 

Musgrave,  Oppenheim  &  Lee,  for  appellant.  Thurman,  Hume  k 
Kennedy,  for  appellee. 

Mr.  Justice  Morrill  delivered  the  opinion  of  the  court. 


Emma  0.  Rector,  appellee,  ▼.  Edward  Weiss  et  al.,  defendants, 
on  appeal  of  Lake  State  Bank,  appellant.    Gen.  Ko.  27,536. 

Interlocutory  order  granting  ^  preliminary  injunction  without  no- 
tice to  appellant  under  a  bill  in  the  nature  of  a  creditor's  bill 
to  discover  property  belonging  to  another,  in  which  suit  appellant 
was  not  a  defendant.  Interlocutory  appeal  from  the  Circuit  Court 
of  Cook  county;  the  Hon.  Oscar  M.  Torrison,  Judge,  presiding. 
Heard  in  the  Branch  Appellate  Court  at  the  October  term,  1921. 
Reversed.    Opinion  filed  March  21,  1922. 

George  A.  Trude,  for  appellant;  Joseph  Rosenberg,  of  counsel. 
Adams,  Follansbee,  Hawley  &  Shorey,  for  appellee;  Samuel  Adams, 
Mitchell   D.  Follansbee   and   M.   B.  Kennedy,  of  counsel. 

Mr.  Justice  Morrill  delivered  the  opinion  of  the  court. 
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Emma  0.  Sector,  appellee,  t.  Edward  Weiss  et  aL,  defendants, 
on  appeal  of  Washington  Coffee  Sbop  Company,  appellant.  Oen. 
No.  27,537. 

Interlocutory  order  granting  a  preliminary  injunction  against 
appellant  who  was  a  party  defendant  in  a  bill  in  the  nature  of 
a  creditor's  bill  to  discover  property  belonging  to  another.  Inter- 
locutory appeal  from  the  (Circuit  Court  of  Cook  county;  the  Hon. 
Oscar  M.  Torrison,  Judge,  presiding.  Heard  in  the  Branch  Appel- 
late Court  at  the  October  term,  1921.  Beversed.  Opinion  filed 
March  21,  1922. 

Adolph  Marks,  for  appellant;  Samuel  G.  Grodson,  of  counsel 
Adams,  Follansbee,  Hawley  &  Shorey,  for  appellee;  Samuel  Adams, 
Mitchell  D.  Follansbee  and  M.  B.  Kennedy,  of  counsel. 

Mr.  Justice  Morrill  delivered  the  opinion  of  the  court. 


The  People  of  the  State  of  Illinois  ex  reL  Alice  Clement  Pictures 
Company  et  al.,  defendants  In  error,  y.  City  of  Chicago  and  Charles 
C.  FitzmorriB,  luperlnteindent  and  chief  of  police,  plaintiffs  in  error. 
Oen.  No.  26,767. 

Mandamus  to  compel  issuance  of  permit  to  exhibit  a  motion  picture. 
Writ  awarded.  Error  to  the  Circuit  Court  of  Cook  county;  the  Hon. 
Donald  L.  Morrill,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1921.  Beversed  and  remanded  with  directions.  Opin- 
ion filed  April  3,  1922. 

Samuel  A.  Ettelson,  for  plaintiffs  in  error;  Berthold  A.  Cronson, 
Carl  F.  Lund  and  James  W.  Breen,  of  counsel.  E.  C.  Mapledoram,  for 
defendants  in  error. 

Mr.  Justice  McSurely  delivered  the  opinion  of  the  court 


United  States  Fidelity  ft  Guaranty  Company,  appellee^  t.  William 
M.  Le  Moyne,  appellant.    Gen.  No.  26,90a 

Action  to  recover  expenditures  for  which  defendant  was  obligated 
under  a  surety  bond  furnished  to  a  railroad  company  upon  construc- 
tion of  a  switch.  Judgment  for  plaintiff.  Appeal  from  the  Municipal 
Court  of  Chicago;  the  Hon.  John  B.  Newcomer,  Judge,  presiding. 
Heard  in  this  court  at  the  March  term,  1921.  Affirmed.  Opinion 
filed  AprU  3,  1922. 

Seymour  Edgerton  and  Thomas  W.  Prindeville,  for  appellant; 
William  Sherman  Carson,  of  counsel.  Judah,  Willard,  Wolf  &  Beich- 
mann,\  f or  appellee;  A.  F.  Beichmann  and  Arthur  M.  Cox,  of  counsel. 

Mr.  Justice  McSurely  delivered  the  opinion  of  the  court. 


Brunswlck-Balke-Collender  ComiMUiy,  appellee,  y.  E.  Fischhelmer, 
appellant.    Gen.  No.  26,921. 

Action  for  possession  of  premises.  Judgment  for  plaintiff  upon  an 
instructed  verdict.  Appeal  from  the  Municipal  Court  of  Chicago; 
the  Hon.  John  J.  Booney,  Judge,  presiding.  Heard  in  this  court  at 
the  March  term,  1921.    Affirmed.    Opinion  filed  April  3,  1922. 

Harry  Bierms^  for  appellant.  Byan,  Condon  &  Livingston,  for  ap- 
pellee. 

Mr.  Justice  McSurely  delivered  the  opinion  of  the  court. 


American  Paper  Products  Company,  defendant  In  error,  t.  Martin- 
Forsbnrg  Teaoailng  Company,  plaintiff  in  error.    Gen.  No.  26,962. 
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Action  upon  a  contract  to  do  carting  for  plaintiff.  Judgment  for 
plaintiff.  Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  F.  J. 
Campbell,  Judge,  presiding.  Heard  in  thie  court  at  the  October  term, 
1921.    Affirmed.    Opinion  filed  April  3,  1922.       i 

William  Helfand,  for  plaintiff  in  error;  Sidney  E.  Levy,  of  counsel. 
Edward  L.  England^  for  defendant  in  error;  Orville  B.  Seiter,  of 
counsel. 

Mr.  Justice  McSurely  delivered  the  opinion  of  the  court. 


Tl^e  People  of  the  State  of  Illinois,  defendant  In  error,  ▼.  Herbert 
H.  Hinds,  plaintiff  in  error.    Oen.  No.  26,983. 

Prosecution  for  larceny.  Defendant  convicted.  Error  to  the  Crim- 
inal Court  of  Cook  county;  the  Hon.  Martin  M.  Gridley,  Judge,  pre- 
siding. Heard  in  this  court  at  the  October  term,  1921  Affirmed. 
Opinion  filed  April  3,  1922. 

Irwin  B.  Hazen  and  Thomas  E.  Swanson,  for  plaintiff  in  error. 
Robert  E.  Crowe,  for  defendan^t  in  error;  Edward  E.  Wilson,  Clyde  C. 
Fisher  and  Henry  T.  Chace,  Jr.,  of  counsel. 

Mr.  Justice  McSurely  delivered  the  opinion  of  the  court. 


Henry  D.  Mercer,  defendant  in  error,  y.  E.  McNeal  it  Company, 
plaintiff  in  error.    Oen.  No.  27,021. 

Action  for  money  paid  for  corporate  stook  which  defendant  failed 
to  deliver.  Judgment  for  plaintiff.  Error  to  the  Municipal  Court  of 
Chicago;  the  Hon.  Hosea  W.  Wells,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1921.  Affirmed.  Opinion  filed  April  3, 
1922.  Rehearing  denied  April  17,  1922.  Certiorari  denied  by  Su- 
preme Court  (making  opinion  final). 

W.  J.  Lewis  and  John  M.  Duffy,  for  plaintiff  in  error.  Rosenthal, 
Hamill  &  Wormser,  for  defendant  in  error;  Charles  H.  Hamill  and 
Herman  L.  Ellsworth,  of  counsel. 

Mr.  Justice  McSurely  delivered  the  opinion  of  the  court. 


John  B.  JnnUn,  appellee,  ▼.  Frank  W.  Fries,  appellant.  Gen.  No. 
27,031. 

Action  upon  a  promissory  note.  Judgment  for  plaintiff.  Appeal 
from  the  Municipal  Court  of  Chicago;  the  Hon.  Harry  M.  Fisher, 
Judge,  presiding.  Heard  in  this  court  at  the  October  term,  1921. 
Affirmed.     Opinion  filed  April  3,  1922. 

Bernard  F.  Johnston,  for  appellant.    Fischel  &  Kahn,  for  appellee. 

Mr.  Justice  McSurely  delivered  the  opinion  of  the  court. 


Morris  Lowenthal,  trading  as  Garden  City  Window  Shade  Company, 
appellee,  y.  Chicago  Mercantile  Company,  appellant.    Gen.  No.  27,066. 

Action  for  contract  price  of  window  shades.  Judgment  for  plain- 
tiff. Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Robert 
E.  Gentzel,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1921.     Affirmed.    Opinion  filed  April  3,  1922. 

Sylvanus  George  Levy,  for  appellant.  Benjamin  E.  Cohen,  for 
appellee. 

Mr.  Justice  McSurely  delivered  the  opinion  of  the  court. 
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Anthony  W.  Frisbie,  appellant,  t.  Boee  De  Krauze,  appellee.  Oen. 
No.  27,070. 

Action  of  forcible  detainer.  Judgment  for  defendant.  Appeal 
from  the  Circuit  Court  of  Cook  county;  the  Hon.  Thomas  G.  Windes, 
Judge,  presiding.  Heard  in  this  court  at  the  October  term,  1921.  Re- 
versed and  remanded.     Opinioii  filed  April  3,  1922. 

Louis  A.  Heile,  for  appellant.  Church,  McMurdj,  Harpel  ft  War- 
ner, for  appellee. 

Mr.  Justice  McSurely  delivered  the  opinion  of  the  court. 


Tony  Grlllo,  appellant,  ▼.  Getting  Brothers  Ice  Gompany  et  al., 
appellees.    Gen.  No.  27,083. 

Action  for  damages  for  injuries  sustained  in  an  assault  upon  plain- 
tiff by  defendants  by  their  agents  and  servants.  Judgment  for  de- 
fendants on  a  directed  verdict.  Appeal  from  the  Circuit  Court  of 
Cook  county;  the  Hon.  Donald  L.  Morrill,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1921.  Affirmed.  Opinion  filed 
April  3,  1922. 

James  L.  Bynum  and  Werner  H.  Sommers,  for  appellant.  Miller, 
Gorham,  Wales  ft  Noxon,  for  appellees. 

Mr.  Justice  McSurely  delivered  the  opinion  of  the  court. 


The  People  of  the  State  of  Illinois,  defendant  In  error,  t.  Gharles 
Krueger,  plaintiff  in  error.    Gen.  Ne.  27,0Q4. 

Prosecution  for  possessing  a  deadly  weapon.  Defendant  convicted. 
Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Bernard  P.  Barasa, 
Judge,  presiding.  Heard  in  this  court  at  the  October  term,  1921. 
Beversed.     Opinion  filed  April  3,  1922. 

Westbrooks  ft  Blackwell,  for  plaintiff  in  error;  Richard  E.  West- 
brooks,  of  counsel.  Robert  E.  Crowe,  for  defendant  in  error;  Henry 
F.  Chace,  Jr.,  Edward  E.  Wilson  and  Clyde  C.  Fisher,  of  counsel. 

Mr.  Justice  McSurely  delivered  the  opinion  of  the  court. 


Edward  T.  Wade,  appellee,  y.  D.  W.  Nichols,  appellant.  Gen.  No. 
27,098. 

Action  for  compensation  for  professional  services  as  attorney. 
Judgment  for  plaintiff.  Appeal  from  the  Municipal  Court  of  Chicago; 
the  Hon.  Harry  Olson,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1921.  Affirmed.  Opinion  filed  April  3,  1922.  Rehear- 
ing denied  April  17,  1922. 

Ernest  A.  Baugman  and  James  H.  Dunn,  for  appellant.    Wilkerson, 
Cassels,  Potter  ft  Gilbert,  for  appellee;  Edward  T.  Wade  and  Edwin 
H.  Cassels,  of  counsel. 
.  Mr.  Justice  McSurely  delivered  the  opinion  of  the  court. 


Rosy  Salberg,  appellee,  y.  Karl  Wilhelm,  appellant.    Gen.  No.  27,124. 

Action  for  damages  for  entering  a  store  and  tearing  out  fixtures. 
Judgment  for  plaintiff.  Appeal  from  the  Municipal  Court  of  Chicago; 
the  Hon.  George  B.  Holmes,  Judge,  presiding.  Heard  in  this  court 
at  the  October  term,  1921.     Affirmed.     Opinion  filed  April  3,  1922. 

Michael  B.  Roderick,  for  appellant.  I.  J.  Berkson  and  W.  H. 
Gallagher,  for  appellee. 

Mr.  Justice  McSurely  delivered  the  opinion  of  the  court. 
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Oatai  Carlson,  appellee,  y.  Carpenter  Contractors'  Association 
et  aL,  appellants.    Oen.  Ne.  26,314. 

Action  in  tort  for  conspiracy  to  prevent  plaintiff's  employment 
and  to  prevent  the  sale  of  building  materials.  Judgment  for  plaintiff. 
See  Carlson  v.  Edward  Hinea  Lumber  Co,,  ante,  p.  430.  Appeal  from 
the  Municipal  Court  of  Chicago;  the  Hon.  Wells  M.  Cook,  Judge,  pre- 
siding. Heard  in  this  court  at  the  October  term,  1920.  Affirmed. 
Opinion  filed  April  3,  1922. 

Musgrave,  Oppenheim  &  Lee,  Albert  Fink  and  Adams,  Childs,  Bobb 
&  Woscott,  for  appellants;  John  H.  S.  Liee,  Francis  M.  Lowes,  John 
H.  Bishop,  Robert  W.  Childs  and  James  B.  Wescott,  of  counsel.  Hope 
Thompson  and  Albert  M.  Kales,  for  appellee. 

Mr.  Justice  Matchett  delivered  the  opinion  of  the  court. 


John  Seelentag,  appellee,  y.  Security  Trust  ft  Deposit  Company, 
appellant.    Gen.  Ko.  26,531. 

Action  to  recover  money  taken  from  a  safety  deposit  box  rented 
of  defendant.  Judgment  for  plaintiff.  Appeal  from  the  Municipal 
Court  of  Chicago;  the  Hon.  George  J.  Cowing,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1920.  Affirmed.  Opinion 
filed  April  3,  1922.  Certiorari  denied  by  Supreme  .Court  (making 
opinion  final). 

W.  W.  Witty,  for  appellant;  K.  B.  Czarnecki,  of  counsel.  John  K. 
Philp,  for  appellee;  W.  8.  Johnson,  of  counsel. 

Mr.  Justice  Matchett  delivered  the  opinion  of  the  court. 


NelB  B.  Johnson,  plaintiff  In  error,  y.  Enterprise  Plumbing  Supply 
Company  et  aL,  defendants  in  error.    Oen.  Ko.  26,736. 

Decree  dissolving  a  temporary  injunction,  allowing  defendant  dam- 
ages for  wrongful  issue  thereof  and  dismissing  complainant's  bill 
for  want  of  equity.  Error  to  the  Circuit  Court  of  Cook  county;  the 
Hon.  Kickbam  Scanlan,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1921.    Affirmed.    Opinion  filed  April  3,  1922. 

William  Slack,  for  plaintiff  in  error.  Beuel  H.  Grunewald  and 
Bobert  F.  Kolb«  for  defendants  in  error. 

Mr.  Justice  Matchett  delivered  the  opinion  of  the  court. 


XTnlty  Manufacturing  Company,  apptilee,  y.  Simplex  Corporation, 
appellant.    Oen.  Ko.  26,763. 

Action  on  a  contract  to  manufacture  and  deliver  to  defendant  a 
quantity  of  gear  studs.  Judgment  for  plaintiff.  Appeal  from  the 
Municipal  Court  of  Chicago;  the  Hon.  Hosea  W.  Wells,  Judge,  pre- 
siding. Heard  in  this  court  at  the  March  term,  1921.  Affirmed. 
Opinion  filed  April  3,  1922.     Rehearing  denied  April  17,  1922. 

William  A.  Jennings,  for  appellant.     Harry  Bierma,  for  appellee. 

Mr.  Justice  Matchett  delivered  the  opinion  of  the  court. 


Marie  D.  Dwyer,  appellee,  ▼.  Etta  L.  Dwyer,  administratrix  of  the 
estate  of  James  M.  Dwyer,  deceased,  appellant.    Gen.  No.  26,784. 

Suit  to  determine  ownership  of  funds  deposited  in  a  bank,  to  direct 
pa^Tnent  by  the  bank  to  complainant  and  to  enjoin  defendant  ad- 
ministratrix from  claiming  such  funds  and  to  compel  her  to  deliver 
to    complainant    the    psiss    book    evidencing    the    account.      Decree 
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g 'anted.    Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
enia   E.   Sullivan,   Judge,   presiding.     Heard   in   this   court  at    the 
March  term,  1921,    Affirmed.    Opinion  filed  April  3,  1922. 

Joshua  B.  H.  Potts,  for  appellant;  Brayton  G.  Bichards,  of  counseL 
Goldzier,  Bodgers  &  fVoehlich,  for  appellee. 
Mr.  Justice  Matchett  delivered  the  opinion  of  th«  court. 


E.  Eaxl  Piercab  executor  of  tlie  estate  of  Andrew  P.  Oallabui,  de- 
ceased, appellee,  t.  T.  H.  Flood  ft  Company  et  aL,  appellants.  0«sl 
No.  26,860. 

Action  upon  promissory  notes.  Judgment  for  plaintiff.  Appeal 
from  the  Circuit  Court  of  Cook  county;  the  Hon.  David  M.  Brothers, 
Judge,  presiding.  Heard  in  this  court  at  the  March  term,  1921. 
Affirmed  with  statutory  damages.  Opinion  filed  April  3,  1922. 
Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Timothv  J.  Fell,  for  appellants;  Herman  P.  Haase,  of  counsel, 
dithero  &  Swett,  for  appellee;  Frank  W.  Swett,  of  counseL 

Mr.  Justice  Matchett  delivered  the  opinion  of  the  court. 


Bansom  R  Walker,  administrator  of  the  estate  of  Lonis  Nitklewlcz, 
deceased,  appellee,  y.  City  of  Chicago,  appellant.    Oen.  No.  26,887. 

Action  for  negligently  causing  death  by  permitting  a  street  to 
remain  in  a  dangerous  condition  resulting  in  the  death  of  plaintiff's 
intestate  while  riding  a  bicycle.  Judgment  for  plaintiff.  Appeal 
from  the  Circuit  Court  of  Cook  county;  the  Hon.  Hugo  M.  Friend, 
Judge,  presiding.  Heard  in  this  court  at  the  March  term^  1921. 
Affirmed.     Opinion  filed  April  3,  1922. 

Samuel  A.  Ettelson  and  William  H.  Devenish,  for  appellant;  Bobert 
H.  Farrell,  of  counsel.  Finn  &  Miller,  for  appellee;  Bobert  S.  Cook, 
of  counsel. 

Mr.  Justice  Matchett  delivered  the  opinion  of  the  court. 


Sam  Rosenberg,  appellee,  y.  Herman  Elenbogen,  trading  as  H.  Elen- 
bogen  ft  Company,  appellant.    Gten.  No.  26,915. 

Order  of  Municipal  Court  denying  defendant's  motion  to  set  aside 
an  order  granting  a  nonsuit  to  plaintiff.  Appeal  from  the  Municipal 
Court  of  Chicago;  the  Hon.  George  B.  Holmes,  Judge,  presiding. 
Heard  in  this  court  at  the  March  term,  1921.  Appeal  dismissed. 
Opinion  filed  April  3,  1922. 

Morris  K.  Levinson  and  William  8.  Eleinman,  for  appellant.  Aaron 
Soble,  for  appellee. 

Mr.  Justice  Matchett  delivered  the  opinion  of  the  court. 


The  People  of  the  State  of  Illinois,  defendant  in  error,  t.  John 
Felice  et  aL,  plaintiffs  In  error.    Oen.  No.  27,046. 

Prosecution  for  larceny  of  trunks  and  contents  and  receiving 
stolen  property.  Defendants  convicted  of  receiving  stolen  property. 
Error  to  the  Criminal  Court  of  Cook  county;  the  Hon.  John  J.  Sul- 
livan, Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1921.  Dismissed  as  to  Mrs.  John  Felice;  reversed  as  to  John  Felice; 
reversed  and  remanded  as  to  Leo  Menard.    Opinion  filed  April  3,  1922. 

Bichard  I.  Gavin,  for  plaintiffs  in  error;  Bobert  B.  Crowe,  fer  de- 
fendant in  error;  Henry  T.  Chace,  Jr.,  Edward  E.  Wilson  and  Clyde 
C.  Fisher,  of  counsel. 

Mr.  Justice  Matchett  delivered  the  opinion  of  the  court. 
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OliarlflB  F.  Ogren,  defeodant  in  error,  y.  Jacob  Leyy,  plaintiif  in 
error.    G«l  No.  27,046. 

Petition  for  the  discharge  of  a  judgment  against  petitioner  a«  de- 
fendant in  an  action  of  forcible  detainer.  Petition  denied.  Error 
to  the  Municipal  Court  of  Chicago;  the  Hon.  John  A.  Bugee,  Judge, 
presiding.  Heard  in  this  court  at  the  October  term,  1921.  Reversed 
and  remanded.  Opinion  filed  April  3,  1922.  Oertiorari  denied  by 
Supreme  Court  (making  opinion  final).  ♦ 

James  M.  Gwin,  for  plaintiff  in  error.  Anderson  &  Anderson,  for 
defendant  in  error. 

Mr.  Justice  Matchett  delivered  the  opinion  of  the  court. 


Charles  F.  Ogren,  appellee,  ▼.  Jacob  Leyy,  appellant.  Gen.  No. 
27,338. 

Action  of  forcible  detainer.  Judgment  for  plaintiff.  Appeal  from 
the  Municipal  Court  of  Chicago;  the  Hon.  Hosea  W.  Wells,  Judge, 
presiding.  Heard  in  this  court  at  the  October  term,  1921.  Affirmed. 
Opinion  filed  April  3,  1922.     Behearing  denied  April  17,  1922. 

James  M.  Owin,  for  appellant.    Anderson  &  Anderson,  for  appellee. 

Mr.  Justice  Matchett  delivered  the  opinion  of  the  court. 


FOUBTH   DlSTMCT. 


Mary  E.  Boyer,  appellant,  y.  Alice  Shank  et  aL,  appellees. 

Suit  for  partition  of  lands  and  to  recover  for  care  of  the  mother 
of  complainant  and  defendants.  Decree  for  partition  but  relief  as 
to  support  of  mother  denied.  Appeal  by  complainant  from  the  lat- 
ter part  of  the  decree.  Appeal  from  the  Circuit  Court  of  Lawrence 
county;  the  Hon.  Julius  C.  Kern,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1921.  Affirmed.  Opinion  filed  March 
24,  1922. 

T.  H.  Cunningham,  for  appellant.    Gee  &  Gee,  for  appellees. 

Mr.  Presiding  Justice  Higbee  delivered  the  opinion  of  the  court. 


Herbert  J.  Bradley,  administrator  of  the  estate  of  Emma  Buth 
Bradley,  deceased,  appellee,  y.  Walker  D.  Hines,  director  general  of 
railroads,  appellant. 

Action  for  negligent  death  in  a  collision  between  defendant's 
engine  and  the  automobile  in  which  deceased  was  riding.  Judgment 
for  plaintiff.  Appeal  from  the  Circuit  of  Perry  county;  the  Hon. 
George  A.  Crow,  Judge,  presiding.  Heard  in  this  court  at  the  Oc- 
tober term,  1921.     Affirmed.     Opinion  filed  March  24,  1922. 

B.  W.  Pope,  for  appellant;  C.  E.  Feirich,  of  counseL  Hartley  & 
Douglass  and  Nelson  B.  Layman,  for  appellee. 

Mr.  Presiding  Justice  Higbee  delivered  the  opinion  of  the  court. 


Francis  W.  Kirsch,  appellee,  y.  Francis  Eirsch,  8r.,  appellant. 
Action   of  forcible   entry   and   detainer.     Judgment   for   plaintiff. 
Appeal  from  the  City  Court  of  East  St.  Louis;  the  Hon.  Silas  Cook, 
Judge,  presiding.     Heard  in  this  court  at  the  October  term,  1921. 
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Be  versed  and  remanded.     Opinion  filed  Marcb  24,  1922. 
Alexander  Flannigen,  for  appellant.    Ralph  Cook,  for  appellee. 
Mr.  Presiding  Justice  Higbee  delivered  tke  opinion  of  the  eonrt. 


J.  8.  Walker,  appellant,  t.  Frank  Armstrong,  appellee. 

Action  for  commission  for  sale  of  a  farm.  Judgment  for  defend- 
ant. Appeal  from  the  Circuit  Court  of  Crawford  county;  the  Hon. 
Julius  C.  Kern,  Judge,  presiding.  Heard  in  this  court  at  the  Oc- 
tober term,  1921.    Affirmed.     Opinion  filed  March  24,  1922. 

Wesner  &  Wesner,  for  appellant.  Bradbury,  Gaines  &  Bradbury 
and  Abe  L.  MacHatton,  for  appellee. 

Mr.  Presiding  Justice  Higbee  delivered  the  opinion  of  the  court. 


Dosey  Donglas,  administratrix  of  tke  estate  of  A.  D.  Douglas,  de- 
ceased, appellee,  ▼.  Sesser  Coal  Company,  appellant. 

Action  for  negligent  death  against  an  employer  who  had  not 
elected  to  cpme  under  the  compensation  act.  Judgment  for  plaintiff. 
Appeal  from  the  Circuit  Court  of  Franklin  county;  the  Hon.  Julius 
C.  Kern,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1921.    Reversed.    Opinion  filed  March  24,  1922. 

William  H.  Hart  and  William  W.  Hart,  for  appellant.  Layman  & 
Johnson  and  D.  G.  Thompson,  for  appellee. 

Mr.  Presiding  Justice  Higbee  delivered  the  opinion  of  the  court. 


Elckenseer  Brothers,  appellee,  y.  WlUlam  Gnlld,  appellant. 

Action  of  forcible  entry  and  detainer.  Judgment  for  plaintiff. 
Appeal  from  the  Circuit  Court  of  Pulaski  county;  the  Hon.  William 
N.  Butler,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1921.    Affirmed.    Opinion  filed  March  24,  1922. 

P.  E.  Hileman,  for  appellant.     C.  S.  Miller,  for  appellee. 

Mr.  Presiding  Justice  Higbee  delivered  the  opinion  of  the  court. 


William  Meteer,  appellee,  t.  Morris  Stemberger,  appellant. 

Action  for  damages  for  conversion  of  household  goods.  Judgment 
for  plaintiff.  Appeal  from  the  City  Court  of  East  St.  Louis;  the 
Hon.  M.  Millard,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1921.     Affirmed.     Opinion  filed  March  24,  1922. 

T.  M.  Webb,  for  appellant.     Alexander  Flannigen,  for  appellee. 

Mr.  Presiding  Justice  Higbee  delivered  the  opinion  of  the  court. 


Eoecoe  Stevens,  by  DoUle  Stevens,  aj;»pellee,  t.  Illinois  Central 
Eallroad  Company,  appellant. 

Action  for  damages  for  personal  injuries  received  when  a  truck 
driven  by  plaintiff  was  struck  by  defendant's  passenger  train. 
Judgment  for  plaintiff.  Appeal  from  the  Circuit  Court  of  Marion 
county;  the  Hon.  William  B.  Wright,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1921.  Affirmed.  Opinion  filed  March 
24,  1922.  Certiorari  denied  by  Supreme  Court  (making  opinion 
final). 

Charles  E.  Feirich  and  Noleman,  Smith  &  Dallstream,  for  appel- 
lant; W.  S.  Horton,  of  counsel.  W.  G.  Wilson  and  Robert  E.  Wright, 
for  appellee. 

Mr.  Presiding  Justice  Higbee  delivered  the  opinion  of  the  court. 
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Louis  Sachs,  appellee,  t.  Amerlcaa  Ballway  Express  Company,  ap- 
pellant. 

Action  to  recover  the  value  of  furs  lost  while  in  the  custody  of 
defendant  for  shipment.  Judgment  for  plaintiff.  Appeal  from  the 
Circuit  Court  of  Marion  county;  the  Hon.  Thomas  E.  Ford,  Judge, 
presiding.  Heard  in  this  court  at  the  October  term,  1921.  Affirmed. 
Opinion  filed  March  24,  1922. 

Frank  F.  Noleman,  June  C.  Smith  and  Andrew  J.  Dallstream,  for 
appellant.     Charles  H.  Holt,  for  appellee. 

Mr.  Presiding  Justice  Higbee  delivered  the  opinion  of  the  cburt. 


Max  Sonzlnsky,  appellant,  t.  F.  C.  Blankenship,  appellee. 

Suit  upon  a  building  contract  for  the  erection  of  buildings  by  ap- 
pellee. Decree  for  plaintiff.  Appeal  from  the  City  Court  of  East 
St.  Louis;  the  Hon.  Silas  Cook,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1921.  Reversed  and  remanded  with  di- 
rections.    Opinion  filed  March  24,  1922. 

D.  J.  Sullivan,  for  appellant.    E.  W.  Eggmann,  for  appellee. 

Mr.  Justice  Barry  delivered  the  opinion  of  the  court. 


W.  F.  IfOyd,  appellant,  y.  Charles  W.  Bobertson,  appellee. 

Action  upon  a  promissory  note.  Judgment  for  defendant  in  cir- 
cuit court  on  appeal  from  a  judgment  for  plaintiff  in  justice's  court. 
Appeal  from  the  Circuit  Court  of  Clajr  county;  the  Hon.  Thomas 
M.  Jett,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1921.    Reversed  and  remanded.     Opinion  filed  March  24,  1922. 

A.  N.  Tolliver,  for  appellant.    James  H.  Smith,  for  appellee. 

Mr.  Justice  Barry  delivered  the  opinion  of  the  court. 


Arnold  Freebnrg,  defendant  in  error,  t.  W.  L.  Boss,  receiver  of 
the  Toledo,  St.  Louis  ft  Western  Railroad  Company,  plaintiff  in  error. 

Action  for  personal  injuries  sustained  in  a  collision  with  a  train 
at  a  grade  crossing.  Judgment  for  plaintiff.  Error  to  the  City 
Court  of  East  St.  Louis;  the  Hon.  M.  R.  Sullivan,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1921.  Affirmed.  Opinion 
filed  March  24,  1922.  Certiorari  denied  by  Supreme  Court  (making 
opinion  final). 

C.  E.  Pope,  for  plaintiff  in  error.  Beasley  &  Zulley,  for  defend- 
ant in  error. 

Mr.  Justice  Barry  delivered  the  opinion  of  the  court. 


Thomas  A.  Blazier,  appellant,  t.  Calloway  N.  Streeper  et  aL,  ap- 
pellees. 

Suit  in  chancery  to  have  a  lien  declared  in  favor  of  appellant 
upon  an  automobile  and  for  payment  of  the  amount  thereof  and  of 
a  fine  levied  against  him  for  resisting  an  officer's  levy  of  an  un- 
lawful attachment.  Bill  dismissed  for  want  of  equity.  Appeal  from 
the  City  Court  of  Alton;  the  Hon.  Levi  D.  Yager,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1921.  Affirmed.  Opinion 
filed  March  24,  1922. 

William  P.  Boynton,  for  appellant.     C.  C.  Ellison,  for  appellees. 

Mr.  Justice  Barry  delivered  the  opinirn  of  the  court. 
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Fred  Frencli,  appellant,  y.  Melvln  Johiuon  et  aL,  appellees. 

Suit  to  reform  and  enforce  a  contract  placing  land  in  the  hands 
of  an  agent  for  sale.  Bill  dismissed  for  want  of  equitj.  Appeal 
from  the  Circuit  Court  of  White  county;  the  Hon.  J.  C.  £agleton, 
Judge,  presiding.  Heard  in  this  court  at  the  October  term,  1921. 
Affirmed.    Opinion  filed  March  24,  1922. 

Creighton  &  Thomas  and  Conger  &  Elliott,  for  appellant.  Joe  A. 
Pearce  and  Mills  &  Forth,  for  appellees;  C.  C.  Boggs,  of  caunsel. 

Mr.  Justice  Barry  delivered  the  opinion  of  the  court. 


Nelson  Page,  by  Jeese  Page,  appellee,  y.  Jaaies  0.  Dayis,  director 
general  of  railroads,  appellant. 

Action  for  personal  injuries  received  while  loading  a  car  on  de- 
fendant's track.  Judgment  for  plaintiff.  Appeal  from  the  Circuit 
Court  of  Marion  county;  the  Hon.  Thomas  M.  Jett,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1921.  Affirmed.  Opinion 
filed  March  24,  1922. 

E.  B.  Vandervort,  Kramer,  Kramer  &  Campbell  and  B.  H. 
Wiechert,  for  appellant;  Morison  R.  Waite,  of  counsel.  Charles  H. 
Holt  and  George  W.  Smith,  for  appellee. 

Mr.  Justice  Barry  delivered  the  opinion  of  the  court. 


First  National  Bank  of  Trenton,  New  Jersey,  appellee,  y.  Sandoyal 
Zinc  Company,  appellant. 

Assumpsit  upon  a  trade  acceptance.  Judgment  for  plaintiff.  Ap- 
peal from  the  Circuit  Court  of  Marion  county;  the  Hon.  William  B. 
Wright,  Judge,  presiding.  ^  Heard  in  this  court  at  the  October  term, 
1921.    Affirmed.     Opinion  filed  March  24,  1922. 

Noleman,  Smith  k  Dallstream,  for  appellant.  Charles  H.  Holt  and 
E.  D.  Telford,  for  appellee. 

Mr.  Justice  Barry  delivered  the  opinion  of  the  court. 


Fannie  M.  Van  Velson,  administratrix  of  the  estate  of  Alonso  O. 
Van  Velson,  deceased,  plaintiff  in  error,  y.  Chicago,  Burlington  & 
Quincy  Eailroad  Company,  defendant  in  error. 

Action  for  wrongful  death  of  plaintiff's  husband,  a  station  as^iit, 
-  while  riding  on  a  speeder  which  was  struck  by  a  work  train.  Judg- 
ment for  defendant  on  a  directed  verdict.  Error  to  the  Circuit 
Court  of  Jefferson  county;  the  Hon.  Charles.  H.  Miller,  Judge,  pre- 
siding. Heard  in  this  court  at  the  October  term,  1921.  Affirmed. 
Opinion  filed  March  24,  1922. 

William  H.  Green  and  Curtis  Williams,  for  plaintiff  in  error. 
Noleman,  Smith  &  Dallstream,  for  defendant  in  error;  J.  A.  Connell, 
of  counsel. 

Mr.  Justice  Boggs  delivered  the  opinion  of  the  court. 


W.  T.  Oarr,  appellant,  y.  William  Conrad,  appellee. 

Action  for  commission  for  the  sale  of  a  farm.  Judgment  for  de- 
fendant. Appeal  from  the  Circuit  Court  of  Clinton  county;  the 
Hon.  Thomas  E.  Ford,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1921.    Affirmed.    Opinion  filed  March  24,  1922. 

H.  G.  Weber,  for  appellant.     Murray  &  Niehoff,  for  appellee. 

Mr.  Justice  Boggs  delivered  the  opinion  of  the  court. 
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NicholaA  ITmfleet,  appellant,  t.  Thomas  Seed,  appellee. 

Action  for  personal  injuries  received  when  plaintiff  was  struck 
by  an  automobile  driven  by  defendant.  Judgment  for  defendant. 
Appeal  from  the  Circuit  Court  of  Lawrence  eounty;  the  Hon.  J. 
C.  Eagleton,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1921.    Affirmed.    Opinion  filed  March  24,  1922. 

Sumner  &  Lewis,  for  appellant.  Philip  W.  Barnes  and  George  W. 
Lackey,  for  appellee. 

Mr.  Justice  Boggs  delivered  the  opinion  of  the  court. 


Edward  Gilmore,  appellee,  v.  Carl  Winkler,  appellant. 

Action  for  personal  injuries  from  assault  and  battery.  Judgment 
for  plaintiff.  Appeal  from  the  Circuit  Court  of  Effingham  county; 
the  Hon.  Thomas  E.  Ford,  Judge,  presiding.  Heard  in  this  court  at 
the  October  term,  1921.  Reversed  and  remanded.  Opinion  filed 
March  24,  1922.  ^ 

Harry  S.  Parker,  George  H.  Bauer,  Edward  0.  Craig,  Donald  B. 
Craig  and  Fred  H.  Kelly,  for  appellant.  Jacob  Zimmerman  and 
Byron  Piper,  for  appellee. 

Mr.  Justice  Boggs  delivered  the  opinion  of  the  court. 


William  H.  Bamee,  appellee,  y.  New  York  Life  Insurance  Oom- 
pany,  appellant. 

Action  for  money  due  for  services  as  agent  of  defendant.  Judg- 
ment for  plaintiff.  Appeal  from  the  City  Court  of  East  St.  Louis; 
the  Hon.  M.  Millard,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1921.  Beversed  with  finding  of  facts.  Opinion  filed 
March  24,  1922. 

Dan  McGlynn  and  Jones,  Hocker,  Sullivan  &  Angert,  for  appellant. 
Beasley  &  Zulley,  for  appellee. 

Mr.  Justice  Boggs  delivered  the  opinion  of  the  court. 


K.  Ovian,  appellee,  ▼.  Valin  Mezlrian,  appellant. 

Action  for  reimbursement  on  an  uncollectible  account  turned  over 
to  plaintiff  on  his  purchase  of  the  interest  of  defendant  as  his  part- 
ner. Judgment  for  plaintiff.  Appeal  from  the  Circuit  Court  of  St. 
Clair  county;  the  Hon.  George  A.  Crow,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1921.  Beversed  with  finding  of  fact. 
Opinion  filed  March  24,  1922. 

A.  A.  Hunt  and  Clyde  D.  Miller,  for  appellant.  Joseph  B.  Mc- 
Glynn, for  appellee. 

Mr.  Justice  Boggs  delivered  the  opinion  of  the  court. 


Frances  E.  Fritz,  appellee,  y.  William  J.  Lemp,  Jr.  and  Edwin  A. 
Lemp,  appellants. 

Bill  to  declare  and  enforce  a  lien  on  property  to  satisfy  a  judg- 
ment against  dramshop  keepers.  Decree  for  plaintiff.  Appeal  from 
the  City  Court  of  DuQuoin;  the  Hon.  Benjamin  W.  Pope,  Judge, 
presiding.  Heard  in  this  court  at  the  October  term,  1921,  Appeal 
dismissed.     Opinion  filed  March  24,  1922. 

Kelson  B.  Layman,  for  appellants;  Jesse  McDonald,  of  counsel. 
M.  C.  Cook,  for  appellee. 

Mr.  Justice  Boggs  delivered  the  opinion  of  the  court. 
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Ellen  Williams,  appellee,  t.  IlUnoiB  Central  Bailroad  Company,  ap- 
pellant. 

Action  for  personal  injuries  received  while  alighting  from  one  of 
defendant's  passenger  trains.  Judgment  for  plaintiff.  Appeal  from 
the  Circuit  Court  of  Marion  county;  the  Hon.  W.  B.  Wright,  Judge, 
presiding.  Heard  in  this  court  at  the  October  term,  1921.  Affirmed. 
Opinion  filed  March  24,  1922.  Certiorari  denied  by  Supreme  Court 
(making  opinion  final). 

Charles  E.  Feirich  and  Noleman,  Smith  &  Dallstream,  for  appel- 
lant; W.  S.  Horton,  of  counsel.    Charles  H.  Holt,  for  appellee. 

Mr.  Justice  Boggs  delivered  the  opinion  of  the  court. 


W.  H.  Calverley,  appellee,  ▼.  P.  F.  Heln,  appellant. 

Action  to  recover  for  services  of  a  jack.  Judgment  for  plaintiff. 
Appeal  from  the  County  Court  of  Wabash  county;  the  Hon.  W.  8. 
Willhite,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1921.    Affirmed.     Opinion  filed  April  6,  1922. 

Howard  F.  French,  for  appellant.  E.  B.  Qreen  and  Ben  H.  Town- 
send,  for  appellee. 

Mr.  Justice  Barry  delivered  the  opinion  of  the  court. 


John  £.  Cloud,  administrator  of  the  estate  of  Mary  F.  Clond,  de- 
ceased, appellee,  ▼.  Marlah  Swlnney,  appellant. 

Petition  for  an  order  to  sell  real  estate  to  pay  debts  of  intestate. 
Petition  dismissed.  Appeal  from  the  County  Court  of  Gallatin  coun- 
ty; the  Hon.  J.  V.  Heidinger,  Judge,  presiding.  Heard  in  this  court 
at  the  October  term,  1921.    Affirmed.    Opinion  filed  April  6,  1922. 

Summers  &  Summers,  for  appellant.  Marsh  WiKeheart,  Thomas  H. 
Daily  and  Jesse  E.  Bartley,  guardian  ad  litem  for  infants,  for  ap- 
pellee. 

Mr.  Justice  Barry  delivered  the  opinion  of  the  court. 


Josie  Fehner,  appellee,  ▼.  St.  Louis  Electric  Terminal  Ballway 
Company  and  Eaat  St.  Louis  Railway  Company,  appellants. 

Action  for  personal  injuries  received  while  riding  in  an  automo- 
bile which  was  struck  by  defendants'  interurban  car.  Judgment  for 
plaintiff.  Appeal  from  the  City  Court  of  Granite  City;  the  Hon. 
M.  B.  Svllivan,  Judge,  presiding.  Heard  in  this  court  at  the  Oc- 
tober term,  1921.  Affirmed  on  remittitur;  otherwise  reversed  and 
remanded.     Opinion  filed  April  6,  1922. 

Burroughs  &  Byder,  Boscoe  Anderson  and  Burton  &  Hamilton,  for 
appellants.     D.  J.  Sullivan,  for  appellee. 

Mr.  Justice  Boggs  delivered  the  opinion  of  the  court. 


Bead  District  No.  6,  in  Johnson  County,  State  of  Illinois,  appel- 
lant, ▼.  T.  H.  McKlnney,  appellee. 

Complaint  for  obstruction  of  a  public  road.  Judgment  for  de- 
fendant. Appeal  from  the  Circuit  Court  of  Johnson  county;  the 
Hon.  A.  W.  Lewis,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1921.     Affirmed.     Opinion  filed  April  6,  1922. 

O.  R.  Morgan  and  C.  S.  Miller, 'for  appellant.  H.  A.  Evans,  for 
appellee. 

Mr.  Justice  Boggs  delivered  the  opinion  of  the  court. 
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ACCIDENT  INSURANCE. 
See  IiTsusANCB. 

ACCOUNT  STATED. 
Statement  of  account — sufficiency  of.    p.  697. 

ACTIONS. 
See   Champebtt   and   Maintenance;    Replevin. 
Against  copartner— right  to  bring,    p.  421. 

Assignment    of    cause    of    action — under    nonassignable    contract 
p.  89. 

AFFIDAVIT  OF  MERITS. 
See  Pleading. 

AUBNATION  OF  AFFECTIONS. 
See  Husband  and  Wife. 

AMENDMENTS. 
See  Limitation  or  Actions. 

APPEALS  AND  ERRORS. 
See  Forcible  Entby  and   Detainer;    Justices  of  the  Peace. 
Abstract — findings  as  to  facts  sufficiently  presented  by.    p.  9. 
Admission  of  evidence — insufficiency  of  instruction  to  cure  error 

in.    p.  574. 
Affirmance — eftect  on  order  for  payment  of  receirers'  fees.    p.  291. 
Appellate  Court — controlling  effect  of  directions  of  Supreme  Qourt 

on  remand,    p.  474. 
Appointment  of  guardian — appeal  from  order  for.    p.  99. 
Argument  of  counsel — when  ground  for  reversal,    p.  574. 

when  not  cured  by  instruction,    p.  574. 

Bond  fixed  hy  chancellor  instead  of  clerk — effect  of.    p.  151. 
Conflicting  evidence — sufficiency  to  sustain  verdict,    p.  597. 
Constitutionality    of   statute — when    not    considered   by   Appellate 

Court,    p.  454. 
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Cross  errors — effect,    p.  17. 

Cure  of  error — ^by  other  instructions,    p.  812. 

remittitur  as  affecting,    p.  606. 

Dismissal  of  appeal— mhen  proper,    p.  417. 

Error — incorrect    reason    for    judgment    not    given    for    reversal 

p.  77. 
Estoppel  to  urge  error — ^when  defendant  guilty  of  like  error  can 

not  complain,    p.  42. 
when  party  objecting  to  evidence  cannot  complain   of  lack 

of  proof,    p.  35. 
Examination  of  witnesses— *7r\ien.  judgment  not  reversed  for  error 

In.    p.  597. 
Exceptions — when  law  cases  reviewed  without,    p.  221. 
Findings  of  cfcanceKor— weight  given,    p.  474. 
Form^er  appeal — certiorari  as  precluded  by.    p.  130. 
decision  as  controlling  on  question  of  competency  of  evidence. 

p.  574. 
— •—  duty  to  enter  judgment  in  conformity  with.    p.  529. 

effect  as  barring  subsequent  review,    p.  1. 

—^  necessity  of  formal  plea  to  present  question  of  adjudication 

on.    p.  1. 
reviewability  on  writ  of  error  of  question  not  before  court 

on.    p.  1. 
right   to   be  heard  on  writ  of  error  subsequent  to   appeal. 

p.  1. 

second  appeal  as  precluded  by.    p.  130. 

waiver  on  second  appeal  of  questions  not  raised  on.    p.  1. 

writ  of  error  as  precluded  by.    p.  130. 

Harmless    error — admission    of    evidence    not    affecting    verdict. 

p.  217. 

exclusion  of  evidence  indirectly  introduced  otherwise,    p.  425. 

instructing  jury  on  first  presentation  of  verdict  in  absence 

of  counsel,    p.  180. 

instruction  as  to  elements  of  recovery,    p.  123. 

instructions  favorable  to  appellant    p.  312. 

when  instruction  not  prejudicial,    p.  65. 

Improper  cross-examination — ^when  not  ground  fpr  reversal,    p.  597. 

Inadequ4icy  of  verdict — ^when  ground  for  reversal,    p.  85. 

InconBistent  positions — on  retrial  of  remanded  cause,    p.  474. 

Incorrect    theory — when    immaterial,    p.    367. 

Instructions — reversal  for  errors  in  giving,    p.  217. 

— —-  when  not  reversible  error,    p.  312. 

Judgment — entry  in  Appellate  Court  on  reversaL    p.  13.  - 

— < —  necessity  of  conforming  to  ruling  on  former  appeial.    p.  529. 

reversal  and  nil  capiat  in  Appellate  Court,    p.  419. 

Mandatory    injunction — reversal    of    part    of    decree    constituting. 

p.  151. 
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Misconduct  of  attorney  in  examination  of  witness — when  ground 
for  reversal,    p.  574. 

Motion  to  vacate  and  seft  aside  judgment — ^when  allegations  as- 
sumed to  be  true.    p.  367. 

when  appealable,    p.  367. 

Preservation  of  questions  for  rcvieix^^when  motion  to  direct  ver- 
dict necessary,    p.  421. 

Presumption — as  to  ruling  on  propriety  of  filing  of  special  appear- 
ance,   p.  836. 

Propositions  of  lato — reversal  for  refusal  of  trial  court  to  pass  on. 
p.  559. 

Questions  of  /acf— ^hen  verdict  of  Jury  as  to  value  of  land  not 
set  aside,    p.  117. 

Questions  reviewable — appeal  from  Judgment  rendered  without 
trial  to  Jury.    p.  584. 

effect  of  failure  to  present  propositions  of  law.    p.  401. 

scope,    p.  880. 

— *  when  Appellate  Court  may  pass  on  all  questions  of  law  and 
fact  involved,    p.  77. 

Record — when  motions  to  dismiss  bill  not  considered  as  part  of. 
p.  130. 

Remand — controlling  effect  of  directions  of  Supreme  Court  on  Ap- 
pellate Court,    p.  474. 

Review— openinz  up  of  default  Judgment,  how  taken  up.    p.  417. 

Right  of  appeal — conformity  to  statutory  conditions  as  essential, 
p.  142. 

from  order  of  voluntary  nonsuit    p.  417. 

— •  In  what  cases,    p.  417. 

Second  appeal — ^when  not  allowable,    p.  130. 

iSftay— etrect  of  appeal  on  Judgment  of  reinstatement  to  office, 
p.  221. 

Taxation  of  costs — ^when  "reviewable,    p.  291. 

Waiver  of  error— failure  to  argue  as.    pp.  533,  606. 

—  reviewability  on  second  appeal  of  questions  not  raised  on 
first,    p.  1. 

Writ  of  error — appeal  as  precluding,    p.  130. 

—  right  to  be  heard  on,  subsequent  to  appeal,    p.  1. 

APPELLATE  COURT. 
See  Courts. 

ARBITRATION    AND   AWARD.  * 
Arbitrators — admissibility  of  evidence  as  to  appointment  and  quali- 
fication,   p.  77. 
Award — ^presumption  In  favor  of  validity  of.    p.  77. 

right  of  arbitrators  to  give  parties  notice  of.    p.  77. 

when  notice  of  finding  and,  admissible  in  evidence,    p.  77. 
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^Award — ^when  specific  findings  not  required,    p.  77. 

ARGUMENT  OF  COUNSEL. 
Misconduct  of  attorney — when  ground  for  reversal,    p.  574. 

ASSAULT   AND   BATTERY. 
Direction  of  verdict — when  proper,    p.  195. 
Due  care  of  defendant — when  pertinent  to  issues,    p.  195. 
Intent — ^when  not  inferred  as  to  striking  with  golf  ball.    p.  195. 
Malice — when  not  inferred  as  to  striking  with  golf  ball.    p.  195. 
Wilfulness — statement  of  defendant  insuflicient  to  show.    p.  195. 

ASSIGNMENTS. 
Cause  of  oction— -under  nonassignable  contract,    p.  89. 
Definition,    p.  158. 
Nonassignable  contract — assignability  of  money  due  under,    p.  89. 

ASSUMPTION   OP   RISK. 
See  Federal  Employers'  Liability  Act. 

ATTACHMENT. 
Claimant  of  property — interpleader  by.    p.  351. 
Designation  of  defendant — effect  of  use  of  abbreviation,    p.  336. 
Forthcoming  bond — liability  of  obligor,    p.  351. 
'  liability  of  surety  on.    p.  351. 

substitute  for.    p.  351. 

surety  cannot  deny  defendant's  ownership  of  property,    p.  351. 

Nonresidence — ^foreign   corporations  not  attachable  on  ground   of. 

p.  336. 

AUTOMOBILES  AND  GARAGES. 
See  Insurance. 
Collision — proximate  cause  of.    p.  180. 

Dam/ige  to  garage  by  fire — evidence  insufficient  to  support  finding 
for  defendant,    p.  343. 

res  ipsa  loquitur  inapplicable,    p.  843. 

Negligence — -insufficiency  of  notice  to  relieve  garage  keeper  from 

liability,    p.  217. 
statement  of  claim  in  action  against  garage  keeper  as  proof 

of  damages,    p.  217. 

when  garage  keeper  liable  for  act  of  servant,    p.  217. 

Speed  ordinance — inapplicability  to  private  automobile,    p.  180. 

BANKS   AND   BANKING. 
Checks — amount    recoverable    in   trover   by   maker   against   bank. 

p.  457. 
deposit  in  special  fund,  right  of  bank  as  to.    p.  26. 
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Ch€Ck9 — ^liability  to  maker  for  amount  of.     p.  457. 

liability  to  maker  in  trover,     p.  457. 

'  necessity  for  acceptance  In  writing,    p.  26. 

payment  without  notice  of  fraud,    p.  271. 

proper  parties  In  action  against  bank  for  amount  of.    p.  457. 

right  of  bank  to  apply  proceeds  on  own  account,    p.  26. 

right  of  bank  to  decline  to  pay  unaccepted,    p.  26. 

when  contributory  negligence  not  defense,    p.  457. 

Innocent  parties — when  rule  as  to  liability  between,  inapplicable 
in  action  against  bank.    p.  457. 

Insolvency — allowance  of  payments  made  after,  in  determining  de- 
preciation of  assets,    p.  474. 

books  as  prima  facie  evidence  of  value  of  assets,    p.  474. 

crediting   subsequent   payments   in   determining   depreciation 

of  assets,    p.  474. 

determination  of  value  of  assets  at  time  of  transfer  of  busi- 
ness,   p.  474. 

evidence   admissible    in   ascertaining   depreciation    of   assets. 

p.  474. 

•  immateriality  of  examiners'  opinion  as  to  solvency,    p.  474. 

neglect  or  dishonesty  of  officers  in  collecting  assets,  consid- 
eration of.    p.  474. 

value  of  subsequently  renewed  notes  in  determining  value  of 

assets  at  time  of  transfer  of  business,    p.  474. 

Special    deposit — evidence    sustaining    finding   against,    p.    26. 

—^  right  of  bank  as  to  checks  deposited  as.    p.  26. 

BASTARDS. 
Evidence — admissibility  of  statement  of  relatrix.    p.  210. 
Good    character — right    of    defendant    to    introduce    evidence    of. 

p.  210. 
fifettZement— when  Invalid,    p.  213. 

BILL   OF   EXCEPTIONS. 
See  Criminal  Law. 

BILLS  AND  NOTES. 

See  Banks  and  Ba:«kino. 

Confession  of  judgment — when  authorized  before  maturity,    p.  249. 

Corporate  stock — when  note  given  for  purchase  price  supported  by 

consideration,    p.  359. 
Holder  in  due  course — when  person  is.    p.  271. 
Joint  maker  of  partnership   note — when  surety  without  recourse 

against,    p.  39. 
Payment  of  check  without  notice  of  fraud — when  reimbursement 

of  drawer  not  required,    p.  271. 

BLACKLIST. 
See  Conspibact. 
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blub  sky  law. 

See  COKPOBATIONS. 

BOARD  OF  EDUCATION. 
Oon$trucHve  criminal  contempt — what  constitutes,    p.  221. 
Contempt  6y — ^what  constitutes,    p.  221. 

BONDS. 
See  Appeals  and  Ebbobs;  Attaghhbht. 

BOYCOTT. 
See  CoNSPiBAOT. 

BROKERS. 
OompenBation~-<X)ntTact  as  one  to  pay  reasonable  ralae  of  seryices. 
p.  35. 

examination  of  proposed  purchaser  in  action  for.    p.  S6. 

— r—  how  right  not  defeated,    p.  35. 

BUILDING    AND    CONSTRUCTION    CONTRACTS. 
See  CoNTBAors. 

BULK  SALES  ACT. 
See  Fbaudulent  Convetaitobs. 

BUSINESS  TRUSTS. 

Blue  Sky  Loio—applicability  of.    p.  111. 

I 

CARRIERS. 

Deliveru— 'title  of  purchaser  as  vested  by.    p.  13. 

Freight  and  demurrage — failure  to  post  tariff  as  defense  in  action 
against  shipper  for.    p.  584. 

limitation  applicable  to  action  by  terminal   carrier  against 

shipper,    p.  584. 

right  of  terminal  carrier  to  sue  in  own  name.    p.  584. 

Of  passengers — degree  of  care  owing  passengers  on  running  board 
of  interurban  car.    p.  42. 

instruction  as  to  care  required  of  truck  colliding  with  inter- 
urban car.    p.  42. 

— —  propriety  in  refusing  instruction  as  to  care  due  by  motorman. 
p.  42. 

third   person's   negligence   as  affecting  right  to  recover   for 

death  of  passenger  on  interurban  car.    p.  42. 

CERTIORARI. 
Appeal  pending — effect  of  certiorari,    p.  130. 
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CHAMPERTY  AND  MAINTENANCE. 
Bin  of  sale — when  not  merely  transfer  of  right  to  sue.    p.  411. 
Common-lato  rule — effect  of  decisions  on.    p.  411. 
Corporation  not  for  pecuniary  profit  bringinff  action  for  memhers — 

when  not  guilty,    p.  411. 
Prohibition  affainat-^wrpoae  of.    p.   411. 

CHARITIES.. 
PubUc  ;io«pitol— nonliability  in  tort.    p.  367. 
waiver  of  nonliability,    p.  367. 

CHATTEL  MORTGAGES. 
Acceptance — ^when  accomplished,    p.  158. 
Bulk  Sales  Act — as  not  within,    p.  168. 
Delivery — what  sufficient    p.  158. 
— • —  when  accomplished,    p.  158. 
Description  of  property — sufficiency  of.    p.  554. 
Failure   of  mortgagee   to   take  possession — effect   where   property 

located  in  another  county,    p.  554. 

on  breach  of  mortgage  provision,    p.  554. 

Location  of  property — effect  of  failure  to  state,    p.  554. 

Return  of  replevied  property  "by  mortgagee — when  ordered,    p.  158. 

Bales  of  mortgaged  property — right  of  mortgagor  and  mortgagee. 

p.  158. 
Yaliditv — execution  of  other  instruments  as  affecting,    p.  158. 
when  not  fraudulent  conveyance,    p.  158. 

CHECKS.   ^ 
See  Banks  and  Banking;  Bills  and  Notes. 

CIRCUIT  COURT. 
See  CouBTB. 

CIVIL  SERVICE. 
Resignation  of  officers — when  not  given  voluntarily,    p.  198. 
Restoration  to  employment — when  employee  entitled  to  mandamus. 
p.  198. 

CLERKS  OP  COURT. 

Municipal  court  clerk — liability  for  Interest  on  deposits,    p.  454. 

Probate  clerk — circuit  court  without  jurisdiction  to  enter  restrain- 
ing order  against,    p.  363. 

power  of  probate  court  to  enter  orders  relating  to  conduct  of. 

p.  363. 

COLLATERAL   ATTACK. 
See  Quo  Wabbanto. 
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COMMON   LAW. 
Decisions — doctrines  as  affected  by.    p.  411. 
Effect — what  given  in  Illinois,    p.  111. 

COMPROMISE  AND   SETTLEJMENT. 
Bastardy  proceedings — when  settlement  inyalid.    p.  213. 

CONFESSION  OF  ERROR. 
See  State's  Attorney. 

CONFLICT  OF  LAWS. 
Limitation  of  actions — notes  payable  in  foreign  state,    p.  297. 

CONSIDERATION. 
See  GuAaANTY. 

CONSPIRACY. 

Boycott  and  blacklist — as  agreement  to  do  unlawful  act.    p.  430. 

sufficiency  of  evidence  to  show.    p.   430. 

what  not  defense,     p.  430. 

Declaration  of  one  defendant  against  others — impropriety  of  in- 
struction admitting,    p.  574. 

Declaration  of  one  defendant  not  made  in  presence  of  other — in- 
admissibility of.    p.  574. 

Declarations  of  third  person  not  made  in  defendant's  presence — 
inadmissibility,    p.  574. 

Husband  and  t^i/e— liability  of.     p.  574. 

Penalty — statutory  provisions,    p.  235. 

Primary  purpose — ^what  constitutes,    p.  430. 

Selection  of  customers  by  dealers — right  to  combine  for.    p.  430. 

CONTEMPT. 
Board  of  education — what  constitutes  contempt  by.    p.  221. 
Collateral  attack — when  judgment  in  quo  warranto  not  subject  to. 

p.  221. 
Confession  of  error — when  act  of  State's  Attorney  not  approved. 

p.  221. 
Constructive   contempt — what    constitutes,   of   criminal   nature    by 

board  of  education,    p.  221. 
Determination  of  guilt  or  innocence — how  ascertained,    p.  221. 
Nolle  prosequi — when  act  of  State's  Attorney  not  approved,    p.  221, 
proof — ^what  degree  required,    p.  221. 

CONTINUANCE, 
3ee  Tbial^ 
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CONTRACTS. 
See  Leases;  Sales. 
Acceptance— necesaity  for  conformity  to  ofter.    p.  688. 
Alternative  obligation — liability  of  defendant,    p.  241. 
Building    and    construction — damages   recoverable    for    defects    in 

cement  comcrib.    p.  123. 

inapplicability  of  nile  as*  to  latent  defects,    p.  123. 

liability  of  contractor  for  injury  to  building,    p.  123. 

— • —  when  contractor  not  liable  for  damages  by  defects,    p.  123. 

when  contractor  not  responsible  for  defects,    p.  123. 

Construction — duty  to  explain  ambiguities,    p.  241. 

in  favor  of  enforceability,    p.  241. 

Correspondence — as  embodying,    p.  538. 

Impossihility    of   performance — change   in    domestic   law   causing. 

p.  300. 
Modification  of  executory  vyritten  agreement  orally — as  question  for 

jury.    p.  187. 

when  allowed,    p.  187. 

Signature — ^necessity  for.    p.  538. 
Writinfip-^necessity  for.    p.  538. 

CONTRIBUTORT  NEGLIGENCE. 
Action  hy  maker  of  check  against  bank — when  defense  not  avail- 
able,   p.   457. 

CORPORATIONS. 

Blue  Sky  Law — applicability  to  business  trusts,    p.  111. 

burden  of  proof  under,    p.  327. 

constitutionality,    p.   111. 

evidence  of  standard  character  of  publication  admitted  in  evi- 
dence,   p.  327. 

sale  of  shares  without  compliance  as  immaterial,    p.  111. 

Foreign  corporations — not  attachable  as  nonresidents,    p.  336. 

'  right  to  transact  business  in  State,    p.  336. 

status  in  transacting  business  in  State,    p.  336. 

Stock — direction  of  verdict  for  plaintiff  in  action  on  notes  given 
for.    p.  359. 

when  consideration  for  notes  given  for,  does  not  fall.    p.  859. 

COSTS. 
See  SoLicrroRS*  Fees. 
Quo  warranto — when  judgment  for  costs  not  authorized,     p.  221. 
Receiver  for  benefit  of  creditors — ^when  not  liable,    p.  474. 
Receivers*  fees — ^when  included,    p.  291. 
Retcuvation — statute  as  aftecting  receivets'  fees.    p.  291. 

when  motion  lies.    p.  291. 

— I —  when  party  estopped  to  claim  right,    p.  291. 
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Taxable  costs — receivers'  fees  and  allowances  not  included,    p.  291. 
Taxation — duty  of  clerk,    p.  291. 

when  reviewable  on  writ  of  error,    p.  291. 

Witness  fees— ^hen  court  cannot  direct  clerk  to  enter,    p.  288. 

COURTS. 

See  Municipal  Court  of  Chicago. 

Appellate  Court — binding  effect  of  Supreme  Court  decision,    p.  117. 

Circuit  cottrt — appeal  to,  from  order  appointing  guardian,    p.  99. 

Jurisdiction  to  review  order  for  apportionment  of  receivers' 

fees.    p.  291. 

without  Jurisdiction  to  restrain  probate  clerk,    p.  363. 

Jurisdiction — Workmen's  Compensation  Act  as  affecting,    p.  376. 
Probate  court — power  to  enter  orders  relative  to  conduct  of  clerk. 

p.  363. 

CREDITORS'   SUIT. 
Property    of   joint   debtor—^when    creditor   may   prooeed   against 
p.  283. 

CRIMINAL  LAW. 

Appeals  and  errors — ^necessity  of  separate  transcript  of  record  for 
each  defendant,    p.  221. 

necessity  that  record  show  statement  to  accused  of  conse- 
quence of  plea  of  guilty,    p.  515. 

requisites  in  bill  of  exceptions,     p.  221. 

when  explanation  of  consequence  of  plea  of  guilty  not  pre- 
sumed,   p.  515. 

Nolle  prosequi — duty  of  State's  Attorney  to  file.    p.  22 L 

CROSSINGS. 
See  Railboads. 

DAMAGES. 

Building  and  construction  contract — ^measure  of  recovery  for  de- 
fects,   p.  123. 

Remittitur — as  curing  error  in  refusing  instruction  as  to  amount 
recoverable,    p.  606. 

Trover  by  maker  of  check  against  bank — amount  recoverable, 
p.  457. 

DECLARATIONS. 
See  Evidence. 

DEEDS. 
fiortgage — ^when  construed  as.    p.  592. 
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DEFAULT. 
See  Judgment. 

DEMURRER. 
See  Pleading. 

DESCENT  AND  DISTRIBUTION. 
Heirs  dt  law — inability  of  testator  to  disinherit,    p.  17. 
Rent  falling  due  after  death  of  owner  of  equity  of  redemption — 
who  entitled  to.    p.  283. 

DIRECTORS. 
See  Schools. 

DIVORCE. 
Effect — ^when  parent  not  liable  for  medical  services  to  minor  child. 

p.  419. 
Family  expense — inapplicability  of  statute  where  parents  divorced. 

p.  419. 
Property  of  husband — ^when  wife  not  entitled  to,  as  against  third 

person,    p.  50. 

DRAMSHOP. 
See  Intoxicating  Liquobs. 

ELECTIONS. 
See  Schools. 

ELECTRICITY. 
Injury  hy  defective  tcdre — insufficiency  of  evidence  to  show  cause 

and  ownership,    p.  589. 
— -  necessity  of  proof  of  ownership  in  action  for.    p.  589. 

EMINENT    DOMAIN. 
Taking  property  without  due  compensatioA — ^what  is  not.    p.  380. 

EQUITY. 
Dismissal  of  hill — right  of  complainant,    p.  130. 
Findings  of  master — conclusiveness  and  effect,    p.  474. 

weight  in  comparison  with  verdict,    p.  474. 

Jurisdiction — ascertainment  of  legal  rights  and  allowance  of  dam- 
ages,   p.  151. 
Reformation  of  instruments — ^jurisdiction  as  to.    p.  151. 
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error  cx)ram  nobis. 

Default  judgment — when  not  vacated,    p.  367. 
StcUute  abolishing'— etlect  of.    p.  367. 

ESTOPPEL. 
Order  appointing  guardian — who  may  not  appeal  from.    p.  99. 

EnriDENCE. 

Admisaihility— letter  purporting  to  be  signed  by  Secretary  of  State, 
p.  327. 

proof  of  standard  character  of  publication,    p.  327. 

Arbitration  and  award — admissibility  of  notice  of  finding  and 
award,    p.  77. 

Books  of  bank — ^as  prima  facie  evidence  of  value  of  assets,    p.  474. 

Burden  of  proof — under  Blue  Sky  Law.    p.  327. 

when   opposite  party   required    to   disprove  negative,     p.    327. 

Chara<:ter — right  of  defendant  in  bastardy  proceeding  to  introduce, 
p.  210. 

when  defendant  may  introduce  evidence  as  to.    p.  210. 

Conversation  between  husband  and  defendant — admissibility  in 
action  for  alienation  of  husband's  affections,    p.  425. 

Declaration  of  one  defendant  not  made  in  presence  of  other — inad- 
missibility of.    p.  574. 

Declarations  of  incompetent  witness — inadmissibility  of.    p.  574. 

Declarations  of  third  person  not  made  in  defendant's  presence — 
Inadmissibility,     p.  574. 

Financial  condition  of  defendant — admissibility  in  action  for  alien- 
ation of  affections,    p.  425. 

Judicial  notice — ^by  Appellate  Court  of  own  records,    p.  1. 

Malicious  prosecution — admissibility  of  evidence  as  to  dismissal 
of  prosecution,    p.  65. 

exclusion  of  proof  of  plaintiffs  subsequent  indictment,  trial 

and  acquittal,    p.  65. 

when  proof  of  default  in  rent  by  plaintiff  properly  excluded. 

p.  65. 

Opinion  as  to  bank's  solvency — immateriality,    p.  474. 

Parol  evidence — when  not  admissible,    p.  249. 

Personal  injury  by  nuisance — admissibility  of  evidence  of  experi- 
ence of  others  in  action  for.    p.  ^13. 

inadmissibility   of   evidence  of   damage   to   property,    p.   613. 

Presumption — ^that  result  of  act  intended,    p.  430. 

Statement  of  relatrix  in  bastardy  proceeding — admissibility,    p.  210. 

Subsequent  matters — admissibility  in  ascertaining  depreciation 
of  bank's  assets  at  time  of  transfer  of  business,    p.   474. 

Telegram — what  sufficient  authentication  of.    p.  256. 
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FEDERAL    EMPLOYERS'    LIABILITY    ACT. 
Assumption  of  risk — attempting  to  rei>air  defective  air-pipe  line. 

p.  519. 
extent  to  which  defense,    p.  519. 

failure  of  instruction  in  language  of  act  to  include  construc- 
tion,   p.  519. 

— • —  impropriety  of  instructions  ignoring,    p.  619. 

FEES. 
See  Receivers. 

FINDINGS. 
See  Equity. 

FORCIBLE    ENTRY    AND    DETAINER 
Appeal — ^fixing  bond.    p.  538. 

praying,    p.  538. 

waiver  of   right  to  dismiss  for  failure   to  file  with   Justice. 

p.  538. 

Claim  of  possession  under  negotiations  for  unexecuted  lease — eftect. 

p.  538. 
•  rights  of  defendant,    p.  538. 

FORMER  APPEAL. 
See  Appeals  and  E]rbob8. 

FRAUDS.    STATUTE   OF. 
Demand  or  defense  based  on  unenforceable  contract — ^when  rule  in- 
applicable,   p.  308. 

FRAUDULENT  CONVEYANCES. 
Bulk  sales — chattel  mortgage  as  not  within  act.    p.  158. 

garnishment  by  creditor  where  sale  unlawful,    p.  206. 

• purpose  of  act.    p.  158. 

sale  by  purchaser  of  goods  bought  in  violation  of  act.    p.  20C 

sales,  transfers  and  assignments  within,    p.  158. 

transactions  to  which  act  applicable,    p.  158. 

Chattel  mortgages — when  valid,    p.  158. 

GARNISHMENT. 
lAability  of  garnishee — sufficiency  of  evidence  as  to.    p.  256. 
Sale  in  violation  of  Bulk  Sales  Act — creditor's  right  to  garnishment. 
p.  206. 

GUARANTY. 
Action   on — assignability    where    contract   nonassignable,    p.    89. 
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Action  on — sufficiency  of  evidence  to  support  instruction  as  to  con- 
sideration,   p.  89. 
Consideration — sufficiency  of.    p.  89. 

GUARDIAN  AND  WARD. 
Appointment  of  flrt«irdian^»-appeal  from.    p.  99. 

estoppel  to  appeal  from.    p.  99. 

right  to  appeal  to  Circuit  Court  from.    p.  99. 

HOSPITALS. 
See  Chabitocs. 

HUSBAND  AND   WIPE. 
Alienation  of  affections — admissibility  of  evidence  of  defendant's 

financial  condition,    p.     425. 
— - —  competency  of  conversations,    p.  425. 

impropriety  of  instruction  as  to  proximate  cause,    p.  425. 

instruction  as  to  husband's  desertion  prejudicial,    p.  425. 

proof  requisite,    p.  425. 

Conspiracy — liability  for.    p.    574. 

Familv  expense — as  dependent  upon  existence  of  family,    p.  419. 

INJUNCTION. 

Circuit  court — ^when   without   jurisdiction   to  enter   order  against 

probate  clerk,    p.  363. 
Dissolution — assessment  of  damages,    p.  533. 

award  of  solicitors'  fees  on.    p.  533. 

Illegal  use  of  school  funds — taxpayer's  right  to  enjoin,    p.  550. 
Interference  with  possession — allegations  authorizing   prohibiting. 

p.  151. 
Mandatory  injunction — refusal  prior  to  final  hearing,    p.  151. 
Notice  of  motion  to  dissolve — waiver  of  failure  to  give.    p.  151. 
Pleadings — necessity  for  basing  on.    p.  105. 
School  directors— -mh&t  not  sufficient  to  authorize  interference  with. 

p.  167. 
Schools — ^when  erection  of  building  not  enjoined,    p.  167. 
Solicitors*  fees — award  on  dissolution  of  injunction  against  county 

officer,    p.  533. 

designation  of  defendant  in   decree  awarding,    p.  533. 

Temporary  injunction — when  improperly  issued,    p.  105. 
^  when  not  issued  without  notice,    p.  105. 

INSOLVENCY. 
See  Banks  and  Bankiito. 
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INSTRUCTIONS. 
Action  for  breach  of  land  contract — competency  of  defendant's  wife 

as  witness,    p.  117. 
Action  for  death  of  passenger — ^when  not  depriving  defendant  of 

defense  of  intervening  cause,    p.  42. 
Action  for  purchase   price— examination   of   goods  by   purchaser. 

p.  146. 
Building  and  construction  contract — right  to  recover  for  defects. 

p.  123. 
Care  required  of  motorman — action  for  passenger's  death,    p.  42. 

when  error,    p.  468. 

Care  required  of  truck  driver  to  avoid  colliding  vHth  interurhan 

car — action  for  death  of  passengers,    p.  42. 
Cautionary — ^when  unobjectionable,    p.  312. 
Definition  of  terms — necessity  for.    p.  597. 
In   language    of   act — failure   to   include   construction   by    courts. 

p.  619. 
Malicious  prosecution— ^hen  error  in  giving  not  prejudicial,    p.  65. 

when  instruction  erroneous,    p.  65. 

Modification — ^when  proper,    p.  146. 

Negligence — as  to  right  to  recovef  in  action  for  death  of  passenger, 
p.  42. 

when  improper  on  question  of  intervening  cause,    p.  42. 

Preponderance  of  evidence — effect  of  failure  to  require  plaintiff  to 

prove  by.    p.  597. 
Submission  of  improper  count — when  reversible  error,    p.   468. 
Waiver — when  proper  in  action  for  breach  of  land  contract,    p.  117. 

INSURANCE. 
Accident  policy — ^refusal  to  allow  autopsy   as  question   for  Jury. 

p.  312. 
— r—  sufficiency  of  evidence  in  action  on.    p.  312. 
— ^—  waiver  of  formal  proofs,    p.  312. 
— ' —  when  demand  for  autopsy  unreasonable,    p.  312. 
Application — effect  of  misstating  cost  of  automobile  in.    p.  606. 

>  effect  of  misstating  model  of  automobile  in.    p.  606. 

— —  Identity  of  person  answering  questions  as  one  of  fact.    p.  606. 
notice   to   agent   as   waiver   of   forfeiture   for   misstatement. 

p.  606. 

INTERURBAN   RAILROADS. 
See  Cabbikbs. 

INTOXICATING  LIQUORS. 
Confiscation  of  property — ^when  Judgment  for,  improper,    p.  615. 
Dramshop— definition,    p.  261. 
£raZootir— what  constitutes,    p.  300. 
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Saloon — when  necessarily  place  for  sale  of  liquor,    p.  251. 
Saloon  lease — when  not  binding  on  lessee,    p.  300. 

JUDGMENT. 
See  Quo  Wabranto. 
By   confession — construction   of   affidavit   for  motion  to   open   up. 
p.  249. 

warrant  to  confess  on  future  award  as  void.     p.  77. 

when  authorized  on  note  before  maturity,     p.  249. 

Default — review  of  opening  up  of.     p.  417. 

what  not  adjudicated  by,  in  tort  action,     p.  367, 

Entry  in  Appellate  Court — on  reversal,     p.  13. 

— — '  when  proper,     p.  419. 

Error  coram  nobis — effect  of  statute  abolishing,     p.  367. 

when  default  judgment  not  vacated  on  motion,     p.  367. 

Former  adjudication — matters  concluded  by.     p.  77. 
Motion  to  correct  errors — effect  as  new  suit.     p.  367. 

— I —  pleadings,  issues  and  judgments  on.     p.  367. 

Signature   hy   chancellor — entry   by   clerk   as   curing   omission   of. 

p.  550. 
Vacating  and  setting  aside — what  admitted  by  demurrer  to  motion 

for.    p.  367. 
when   default  not  vacated  by  motion  in  nature  of  writ  of 

error  coram  nobis,    p.  367. 
when  order  granting  motion  appealable,    p.  367. 

when  statutory  motion  lies.    p.  367. 

JUDICIAL  NOTICE. 
See  Evidence. 

JURISDICTION. 
See  Courts;   Equity. 
Waiver  of  objection — securing  continuance  as.    p.  210. 

JUSTICES  OF  THE  PEACE. 
Appeal   from — payment   of    fee    in    prescribed    time    as    essentiaL 
p.  142. 

LANDLORD  AND  TENANT. 
Agreement  for  lease — effect  of  offer  and  acceptance,    p.  538. 

insufficiency  of  acceptance,     p.  538. 

>  necessity   for  stating  commencement   and   duration  of  term. 

p.  538. 
Demand  for  possession — when  unnecessary,     p.  58. 
Eviction — concealment  of  defects  as.     p.  355. 

constructive  eviction  as  question  for  jury.     p.  355. 

insufficiency  of  heating  apparatus  as.    p.  365. 
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Holding  over — creation  of  tenancy  from  year  to  year  by.     p.  58. 
Lease — construction  of  agreement  between  partners  as  to.    p.  130. 

construction    of    clauses    against    subletting    and    assigning. 

p.  130.  ^ 
•  essentials  to  validity,    p.  130. 

for  saloon  purposes,  construction  of.    p.  300. 

how  surrender  and  acceptance  effected,     p.  251. 

illegality  of  purpose  for  which  leased,    p.  251. 

insufficiency  of  acceptance  of  offer,     p.  538. 

Insufficiency  of  correspondence  to  constitute,     p.  538. 

offer  and  acceptance  of  proposition  for  new  term  as  lease  in 

form  of  old.    p.  538. 

right  of  possession  against  one  claiming  under  negotiations  for 

unexecuted  lease,    p.  538. 

rights  of  defendant  claiming  possession  under  negotiations  for 

unexecuted  lease,     p.  538. 

saloon  lease,  when  not  binding,     p.  300. 

sufficiency  of  evidence  to  overcome  presumption  from  execu- 
tion and  delivery  ot    p.  130. 

surrender  by  oral  agreement,    p.  251. 

what  not  breach  of  restriction  against  transfer,    p.  130. 

■  when  plaintiff  not  required  to  crave  oyer.     p.  251. 

when  properly  included  as  asset  on  sale  of  partnersnip  prop- 
erty,   p.  130. 

Notice  to  quit — necessity  in  case  of  tenancy  from  year  to  year, 
p.  58. 

when  unnecessary,    p.  58. 

Rent — construction  of  plea  in  action  for.    p.  251. 

defects  in  premises  as  affecting  tenant's  liability,    p.  355. 

— —  what  releases  from  obligation  to  pay.     p.  251. 
Tenancy  from  year  to  year — nature  and  cre&tion.    p.  58. 

LIBEL  AND  SLANDER. 
Special  damages — necessity  and  sufficiency  of  averment  of.    p.  569. 
Words  actionable  per  se — what  essential  to  render,     p.  569. 

what  words  not.    p.  569. 

LIENS. 
See  Mechanics'  Liens;  Toeirens  Act. 

LIMITATION  OF  ACTIONS. 
Action  hy  terminal  carrier  against  shipper  for  freight  and  demur, 

rage — ^limitation  applicable  to.     p.  584. 
Amended  declaration — new  cause  of  action  not  stated  in  action  for 

malicious  prosecution,     p.  65. 
what    determines    whether    new    cause   of   action    stated    in. 

p.  65. 
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Conflict  of  laws— notes  payable  in  foreign  state,    p.  297. 

Redemption — statute  barring  right  of.    p.  592. 

statutory  bar  of  right  of  foreclosure  as  barring,    p.  692. 

MALICIOUS  PROSECUTION. 

Advice  of  counsel — full  disclosure  to  counsel  aa  question  for  Jury, 
p.  65. 

when  a  defense,    p.  66. 

when  not  a  defense,    p.  66. 

Ending  of  prosecution — what  constitutes,    p.  66. 

Evidence — exclusion  of  proof  of  plaintiffs  subsequent  indictment, 
trial  and  acquittal  not  error,    p.  65. 

when  exclusion  of  testimony  as  to  dismissal  of  prosecution 

not  error,    p.  65. 

when  proof  of  default  in  rent  by  plaintiff  properly  excluded. 

p.  65. 

Instructions — ^when  erroneous,    p.'  66. 

when  error  not  prejudicial,    p.  65. 

Malice — as  inferable  from  want  of  probable  cause,    p.  65. 

Pleading — averments  concerning  subsequent  proceedings  as  un- 
necessary,   p.  65. 

MANPAMUS. 
Civil  service  officer — compelling  restoration  ot    p.  198. 

MASSACHUSETTS  TRUSTS. 
See  Trusts. 

MASTER  AND  SERVANT. 
See  Federal  Employees'  LjABiLrrr  Act. 
Remaining  away  from  duty — illness  as  sufficient  excuse,    p.  198. 

MASTERS  IN  CHANCERY. 

See  Eqihtt. 

\ 

MECHANICS'  LIENS. 
Buhcontractors — loss    of   lien    as    against    purchaser    of   property, 
p.  505. 

time  of  filing  notice  and  bringing  suit.    p.  505. 

when  purchaser  of  land  not  estopped  to  assert  against,    p.  505. 

Torrens  Act — construction  of  statutory  provisions,     p.  505. 

MORTGAGES. 
Deed — ^when  construed  as  mortgage,     p.  592. 
Foreclotfure— bringing  in  necessary  parties  by  supplemental  bill, 
p.  345. 
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Foreclosure — effect  on  rights  of  second  mortgagee,    p.  9. 

— ^  failure    to    make    children    of    deceased    mortgagor    parties. 

p.  345. 
Intervening  petition — ^when  properly  dismissed,    p.  283. 
Redemption — extension  of  time  after  foreclosure,    p.  345. 
-^ —  statute  barring  right  of.    p.  592. 

statutory  bar  of  right  of  foreclosure  as  barring,    p.  592. 

time  after  foreclosure,    p.  345. 

Sale  under  tru$t  deed — when  other  Hens  exhausted  by.    p.  283. 

MOTIONS. 
See  Judgment. 

BTONICIPAL  CORPORATIONS. 
Railroad  tracks — power  to  require  elevation  of.     p.  380.  ! 

Track  elevation — ordinance  as  for  public  protection,     p.  380. 

MUNICTPAL  COURT  OF  CHICAGO. 
Deposit  in  court — liability  of  clerk  for  Interest  on./  p.  464. 
Physician's  action  for  services  rendered  workman — ^Jurisdiction  of. 
p.  376. 

NEGLIGENCE. 
See  Automobiles  and  Gabagss. 
Instruction — what  proper,    p.  42. 
Intervening  cause — when  instruction  as  to  improper,    p.  42. 

NOLLE  PROSEQUI. 
See  State's  Attobney. 

NONSUIT. 
Voluntary — right  of  plaintiff  to  appeal  from.    p.  417. 

NOTICE. 
See  Set-oft  and  Recoupment. 
Arbitration  and  award — right  of  arbitrators  to  give  parties  notice, 
p.  77. 

when  notice  of  finding  and  award  admissible  in  evidence,    p.  77. 

Motion  to  dissolve  injunction — waiver  of  failure  to  give,     p.  161. 
Temporary  injunction — necessity  for  notice,     p.  105. 

NUISANCE. 
Personal  injury — admissibility  of  evidence  of  experience  of  others 

in  action  for.    p.  613. 
— -  inadmissibility  of  evidence  of  damage  to  property,     p.  613. 
" —  insufficiency  of  evidence  to  support  verdict,     p.  613. 
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Personal  injury — right  of  action  where  caused  by  operation  of  plant. 

p.  613. 
sufficiency  of  declaration  in  action  for.    p.  613. 

OFFICERS. 
Resignation — ^what  essential  to.    p.  198. 

when  not  voluntarily  given,    p.  198. 

Restoration  to  office — mandamus  to  compel,    p.  198. 
propriety  of  Judgment  in  quo  warranto,     p.  221. 

PARENT  AND  CHILD. 
Medical  services  to  minor — effect  of  divorce  on  parent's  liability, 
p.  419. 

PARTIES. 
Attachment — interpleader  by  claimant  of  property,    p.  351. 
Foreclosure  of  mortgage — bringing  in,  by  supplemental  bill.    p.  345. 

failure    to    make    children    of    deceased    mortgagor    parties. 

p.  345. 

Intervening  petition — ^when  properly  dismissed,     p.  283. 
Trover  against  hank  hy  maker  of  check — payee  not  necessary  party, 
p.  457. 

PARTNERSHIP. 
Action  against  copartner — when  judgment  for  partner  on  set-off 
reversed,    p.  421. 

when  not  maintainable,    p.  421. 

Lease — as  partnership  asset,     p.  130. 

construction  of  agreement  as  to.    p.  130. 

evidence  overcoming  presumption  arising  from  execution  and 

delivery  of.     p.  130. 

Purchase  of  partner's  interest — insufficiency  of  evidence  to  estab- 
lish,   p.  130. 

PERSONAL  INJURIES. 
See  Nuisances;    Street  RAHiBOADS. 

PHYSICIANS  AND  SURGEONS. 
Action  for  services  rendered  employee — ^municipal  court's  Jurisdic- 
tion,   p.  376. 
Workmen's  Compensation  Act — inability  to  come  under,    p.  376. 

PLEADING. 
Action  for  rent — construction  of  plea.    p.  251. 
Affidavit  of  merits — error  in  striking,  in  action  for  rental  of  tank 

car.     p.  187. 
Affidavit  to  open  up  judgment  hy  confession — construction,    p.  249. 
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Demurrer — admiesions  by  demurrer  to  motion  to  vacate  Judgment, 
p.  367. 

Injury  hy  nuisance — sufficiency  of  declaration,    p.  613. 

Lihel  and  slander — averment  of  special  damages,     p.  569. 

Malicioua  prosecution — ^what  averments  as  to  subsequent  proceed- 
ings unnecessary,    p.  65. 

Notice  of  set-off — effect  as  plea.    p.  421. 

Statement  of  claim — signing  and  verification  by  attorney,     p.  217. 

when   sufficient   proof   of   damages   in   action  against   garage 

keeper,    p.  217. 

Variance-^between  allegations  and  proof,  when  fatal,    p.  589. 

PRINCIPAL  AND  AGENT. 
Authority  of  agent — when  rule  requiring  examination  of,  applicable. 

p.  401. 
Ratification  of  agenVs  unauthorized  act — when  binding,    p.  401. 

PRINCIPAL  AND   SURETY. 
Release  of  joint  debtor — when  facts  sufficient  to  put  surety  on  notice 
as  to.    p.  39. 

PROBATE  CLERfc 
See  Clerks  of  Coubt, 

PROBATE  COURT. 
See  CouBTS. 

PUBLIC  OFFICERS. 
See  Officers. 

QUO   WARRANTO. 
Judgment — ^provision    for    reinstatement   in    office   as   affected    by 
appeal,     p.  221. 

reinstatement  to  office,    p.  221. 

what  may  be  entered,    p.  221. 

when  costs  statute  inapplicable,     p.  221. 

— —  when  not  subject  to  collateral  attack,    p.  221. 

RAILROADS. 
See  Federal  Employers'  LiABiLrrY  Act. 
Crossings — adjoining  proprietors  entitled  to  aid  in.    p.  93. 

easement   holder   not  entitled   to   continued   maintenance    of 

farm  crossing,    p.  93. 
Track  elevation — ordinance  as  for  public  protection,    p.  380. 
power  of  city  to  require,    p.  380. 
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Track  elevation — street  railway  company  not  entitled  to  set-off  In 

action  arising  from.    p.  380. 
when  injury  resulting  from,  not  recoverable,    p.  880. 

REUL  PROPERTY. 
See  ToBBENB  Act. 

RECEIVERS. 
Co$U — when  not  liable  for.    p.  474. 
Fees  and  allowances — affirmance  of  decree  as  affecting  order  for 

payment  of.    p.  291. 
circuit  court  without  Jurisdiction   to  review  apportionment. 

p.  S91. 

not  taxable  costs,    p.  291. 

statute  as  to  retaxation  of  costs,  as  affecting,    p.  291. 

when  included  as  costs,    p.  291. 

RECORDS. 
File  marks  or  entries  hy  cleric— conclusiveness  of  court's  finding  as 
against    p.  130. 

REFORMATION  OP  INSTRUMENTS. 
JSJguity— Jurisdiction  of.    p.  151. 

Injunction  against  interference  with  poMe^sion— ellegatlons  war- 
ranting,   p.  151. 
Mandatory  injunction — reversal  of  decree  requiring,    p.  151. 

REPLEVIN. 
Action  ©/—right  of  transferee  of  bill  of  sale  to  bring,    p.  411. 

who  may  maintain,    p.  411. 

Corporation  operating  exchange  not  for  pro/It— right  to  bring  re- 
plevin for  members,    p.  411. 
when  bringing  action  for  members  not  champerty,    p.  411. 

RES  ADJUDICATA. 

See  Appeals  and  Ebbobs. 

Matters  concIti(l€(f— elements  to  which  doctrine  applicable,    p.  77. 

Question  decided   on  former  appeal— how  brought   before   court 

p.  1. 

RES  IPSA  LOQUITUR. 
JnapplicoMZity— in  action  for  damage  to  garage  by  fire.    p.  843. 

ROADS  AND  BRIDGES. 
Materials   for   construction — right   to   call   for   bids   for   patented 

articles,    p.  63. 
what  bids  may  be  received,    p.  58. 
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SALES. 
See  Fraudulent  Ck)NyETANCE8. 
Action  for  purchase  price — evidence  inadmissible  Ijl.    p.  332. 
failure  of  verdict  to  allow  for  repairs,    p.  597. 

instructions,    p.  146. 

sufficiency  of  evidence,    p.  146. 

Bulk  sales — see  Fraudulsnt  Ck)NvsYANCB8. 

Construction  of  contracts — rules  for.    p.  401. 

Definition,    p.  158. 

Delivery — construction  of  agreement  as  to  time  for.    p.  13. 

construction  of  provision  as  to  mode  of^    p.  13. 

— • —  vesting  of  title  in  purchaser  on  delivery  to  carrier,    p.  13. 

waiver  of  right  to  rescind  for  delay  in.     p.  13. 

Destruction  of  chattel  in  seller's  possession — effect  on  liability  on 

note  for  purchase  price,    p.  332. 
Examination — opportunity  of  purchaser  as  question  for  Jury.    p.  146. 
Transfer — definition,    p.  158. 
Warranty — as  question  for  the  Jury.    p.  146. 

determining  existence  of.    p.  146. 

when  purchaser  cannot  recover  on  grounds  of.     p.  146. 

SCHOOLS. 
Additional  accommodations — ^necessity  for  vote  authorizing,    p.  550. 
Bond  issue — right  of  taxpayers  to  relief  in  matter  of.    p.  167. 

right  to  relief  against  district  treasurer  and  county,     p.  167. 

use  to  build  on  existing  site.    p.  167. 

when  bill  not  sufficient  to  show  right  to  relief  as  to.    p.  167. 

when  voter  not  entitled  to  relief  on  ground  of  fraud,    p.  167. 

Buildings — use  of  bonds  to  build  on  existing  site  not   enjoined. 

p.  167. 
Directors — authority  as  statutory,    p.  167. 

manner  of  acting  officially,    p.  167. 

necessity  for  vote  authorizing  erection  of  room  by.     p.  550. 

power  to  erect  additional  room.    p.  550. 

powers  of.    p.  560. 

taxpayer's  right  to  enjoin  illegal  use  of  funds  by.    p.  550. 

what  insufficient  to  authorize  injunction  against,    p.  167. 

when  not  authorized  to  select  site.    p.  167. 

Elections — submission    of   separate    propositions   on    same    ballot. 

p.  167. 

SET-OFF  AND  RECOUPMENT. 

Action  ty  copartner — effect  of  Judgment  for  partner  on  set-off. 
p.  421. 

Burden  of  proof — action  for  breach  of  contract,    p.  421. 

Existence  of  right — where  independent  action  at  law  not  maintain- 
able,   p.  421. 
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Notice  of  «et-o#— account  or  bill  of  particulars  accompanying  as 

part  of  the  record,    p.  421. 
— ♦—  effect  as  pleading,    p.  421. 

nature  of.    p.  421. 

requisites  of.    p.  421. 

Reconstruction    expenses    necessitated    hy    track    elevation — ^when 

street  railway  company  not  entitled  to  set-oft.    p.  380. 

SLANDER. 
See  Libel  and  Slandeb. 

SOLICITORS'  FEES. 
See  Injunctions. 
Construction  of  toill — chargeable  against  estate,    p.  17. 
--H—  when  allowance  excessive,    p.  17. 

STATEMENT  OF  CLAIM. 
See  Pleading. 

STATE'S  ATTORNEY. 
Confession  of  error — when  court  should  not  approve,    p.  221, 
Nolle  prosequi — duty  to  file.    p.  221. 
when  court  should  not  approve,    p.  221. 

STATUTES. 
Amendments — effect    of    approval    or    veto    on    unamended    parts 
printed  therewith,    p.  235. 

effect  of  printing  entire  statute,     p.  235. 

effect  of  separate  acts  at  same  session,    p.  235. 

Blue  Sky  Law — constitutionality,    p.  111. 

Bulk  sales — see  Fraudulent  Conveyances. 

Constitutionality— vfhen  not  considered  by  Appellate  Court    p.  454. 

Construction — effect  of  foreign  decisions,     p.  206. 

examination  of  legislative  records  to  ascertain  intent,    p.  235. 

giving  effect  to  legislative  intent     p.  142. 

primary  object,    p.  142. 

In  pari  materia — construction  together,    p.  53. 

STOCK. 

See  CORPORATIONB. 

STREET  RAILROADS. 
Action  for  personal  injuries — instruction   as  to  care  required   of 

motorman.     p.  468. 
Franchises  and  rights  in  streets — nature  of.    p.  380. 
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Injuries  to  child — instruction  as  to  care  required  of  motorman  as 

prejudicial,     p.  468. 
Track    elevation — ^when    Injury    resulting    from,    not    recoverable 

p.  380. 
when  not  entitled  to  set-off  in  action  resulting  from.    p.  380. 

TAXPAYERS. 
Illegal  use  of  funds  ly  school  directors — right  to  enjoin,    p.  550. 

TITLE. 
See  ToBBENs  Act. 

TORRENS  ACT. 
Mechanics'  liens — construction  of  statutory  provisions,    p.  505. 
loss  of  priority  of.    p.  505. 

when  vendee  not  estopped  to  assert  rights  as  against,    p.  505. 

Priority—SLS  against  unregistered  title,    p.  505. 

TRADING  TRUSTS. 
See  Trusts. 

TRIAL. 
Continuance— securing  as  waiving  question  of  jurisdiction,    p.  210. 
Cross-examination    of    witnesses— when    not    ground    for    reversal. 

p.  597. 
Examination  of  witness — misconduct  of  attorney  as  error,    p.  574. 

when  leading  question  not  reversible  error,    p.  597. 

— ^  when  objection  properly  sustained,     p.  123. 

Oyer — when  plaintiff  in  aClion  on  lease  to  crave,    p.  251. 
Propositions — effect  of  refusal  of  court  to  pass  on.    p.  559. 
Submission   of  questions   to   jury— when   improper   in   absence    of 

evidence,     p.  42. 
ycrdict— right  of  jury  to  revise,    p.  180. 
when    properly   directed   in   action   for   assault   and   battery. 

p.  195. 

TROVER  AND  CONVERSION. 
See  Banks  and  Banking. 

TRUSTS. 
Business  or  trading  frMSf— applicability  of  Blue  Sky  Law.    p.  111. 
_^ gale  of  shares  without  compliance  with  Blue  Sky  Law  as  im- 
material,   p.  111. 

VARIANCE. 
See  Pleading. 
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vendor  and  vendee. 

Se^  ToRBENs  Act. 
Damages  for  failure  to  conveu — measure  of.    p.  117. 
Jnatruction — that  defendant's  wife  not  competent  witness,    p.  117. 
Part  payment — when  purchaser  cannot  recover,    p.  308. 
Refusal  of  vendor's  toife  to  sign — when  damages  not  recoverable 

for.    p.  117. 
Use  and  occupation — when  vendor  may  recover  for.    p.  308. 
Verdict  of  jury  as  to  value  of  land — when  not  dismissed  on  appeal. 

p.  117. 
Waiver  of  confroct—when  instruction  proper,    p.  117. 

VERDICT. 
See  Trial. 

WARRANTY. 
See  Sales. 

wills. 

Construction — right  to  infer  unexpressed  purpose  of  testator,    p.  17. 

Contemporaneous  instrument  depriving  residuary  legatee  of  bene- 
fits—ettect  on  validity  of  will.    p.  562. 

Form — sufficiency  for  testamentary  disposition,     p.  562. 

Heirs  at  law — inability  of  testator  to  disinherit,     p.  17. 

Intent  of  testator — inadmissibility  of  evidence  to  contradict  terms 
of  will.    p.  562. 

Partial  intestacy — ^failure  to  dispose  of  property  as  creating,    p.  17. 

provision  creating,    p.  17. 

Solicitors*  fees — when  allowance  excessive,     p.  17. 

when  chargeable  against  estate  on  construction  ot    p.  17. 

Undue  influence — Insufficiency  of  relation  to  create  presumption  of. 
p.  562. 

sufficiency  of  evidence  to  rebut  presumption  where  will  pre- 
pared by  legatee,    p.  562. 

WITNESSES. 

See  Tbl^l. 

Action  for  broker's  compensation — proper  examination  of  proposed 

purchaser,    p.  35. 
Competency — defendant's  wife  in  action  for  breach  of  land  contract. 

p.  117. 
Competency  of  adverse  party — when  deposition  of  deceased  party 

read  in  evidence,    p.  256. 
Fees — when  court  cannot  direct  clerk  to  enter,    p.  288. 

/ 
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WORDS  AND  PHRASES. 
Assignment — defined,    p.  158. 
Buffet— defined,    p.  251. 
Dram«/iop— -defined,    p.  251. 
Primary  purpose — defined,    p.  430. 
Sales — defined,    p.  158. 
Transfer — defined,    p.  158. 

WORKMEN'S   COMPENSATION  ACT. 
Action  hy  physician  for  services  rendered  employee — ^JurlBdiction  of 

municipal  court,     p.  376. 
Jurisdiction  of  court — effect  of  act.    p.  376. 
Physicians — inability  to  come  under  act  voluntarily,    p.  876, 
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